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HURWI T Z, Justice
11 This case involves the dissolution of a marriage and a
hotly contested child custody dispute. W granted review to
consi der whet her certain contenpt sanctions i nposed on a party for
di sobeyi ng an order inproperly interfered wwth the superior court’s
duty to determne the best interests of the child in awarding
cust ody.

l.
12 On June 9, 2000, Elizabeth K Hays (“Mdther”) filed a
petition in superior court to dissolve her marriage to Donald T.
Hays (“Father”). The couple had a five-year-old daughter
(“Daughter”), and the issue of child custody becane the subject of
bitter dispute. On Novenber 28, 2000, the superior court appointed
a psychol ogist, Dr. John Moran, to performa custody eval uation.
13 Wendy Dutton, a forensic interviewer at the Child Abuse
Assessnent Center at St. Joseph’s Hospital, subsequently told Dr.
Moran that Daughter may have been sexual |y abused by Father and
others.! Dr. Mran accordingly recommended to the superior court
that Daughter visit a therapeutic clinician, both to provide

counseling and to meke recommendations regarding custody and

! Fat her has been charged with crim nal sexual m sconduct;
the crimnal case against Father is currently pending. The
superior court has deferred a final custody determ nation until the
resolution of the crimnal action.
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visitation to the court. The superior court then appointed D ana
Vigil, Dr. Miran’s spouse, as the child s therapeutic counselor.
14 At an evidentiary hearing held on January 29, 2001,
Fat her and Mther agreed that M. Vigil should not serve as
Daughter’s counsel or because of the potential for a conflict of
interest in Dr. Mran's evaluation of any recomrendations that
m ght come from his spouse. At Father’s request, the superior
court appointed Dr. Brian Yee in Ms. Vigil’ s place. Mdther did not
object to the appointnent of Dr. Yee at the January 29 hearing.
15 On February 22, 2001, however, Mther noved for
reconsi deration of the appointnent of Dr. Yee. |In support of this
nmot i on, Mot her submtted an affidavit from the forensic
interviewer, Wendy Dutton, alleging that Daughter would be better
served by a female therapist. Ms. Dutton recomended Mary
Li vingston, whom she called “one of the finest therapists in
Mari copa County.” In a mnute entry dated March 26, 2001, the
superior court denied Mdther’s notion for reconsideration, finding
Dr. Yee qualified to be the child s counsel or.

16 Despite the superior court’s denial of her notion,
Mot her, who had tenporary custody of Daughter, did not take her to
see Dr. Yee. |Instead, in April 2001, Mother began taking the child
to Ms. Livingston for counseling.

17 After Father |earned that Daughter had been seeing M.

Li vingston and not Dr. Yee, he noved for sanctions agai nst Mt her.



Prior to the sanctions hearing, Dr. Yee opined that it would not be
in Daughter’s best interest to begin a new therapy regine with him
if a positive therapeutic relationship had developed with M.
Li vi ngst on. In turn, Dr. Mran opined that such a positive
t herapeutic rel ati onshi p had been established, and that changing to
Dr. Yee mdstream would therefore be “disruptive and possibly
har nful .” Fat her consequently did not request that Mther be
ordered to take Daughter to Dr. Yee.

18 The hearing on the sanctions noti on was hel d on Sept enber
19, 2001. After hearing argunent, the superior court found that
Mot her “knew of the Court’s order, intentionally violated the Court
order, and has been in nonconpliance with the Court order.” It
accordingly held Mother “in contenpt of this Court for her wllful
failure to conply with the prior Court order.”

19 Wiile the superior court agreed wth the parties that
Daughter’s therapeutic relationship with Ms. Livingston should not
be disturbed, it ordered that three i medi ate sanctions be i nposed
as a result of Mdther’s disobedience of its order. First, Mther
was ordered to pay all fees “incurred by counselor Mary
Li vingston.” Second, Mther was ordered to pay Father’s attorney
fees and costs associated with the notion for sanctions. Third,
the superior court ordered in a mnute entry that “the opinions of
Dr. [sic] Livingston will not be allowed in the proceedings inthis

matter.”



7110 At the Septenber 19 hearing, the superior court raised
the possibility of a fourth sanction. It requested nenoranda from
counsel as to whether “nental health professionals” should be
prohi bited fromusing “as a basis for their opinions the records of
Mary Livingston.” On Decenber 7, 2001, after receiving the
request ed nenoranda, the superior court further ordered that “the
clinical records of Mary Livingston may not be used directly or
indirectly as evidence in this matter, nor shall they form the
basis for any expert opinions expressed on child custody/access
i ssues presented in this matter.”

111 On March 29, 2002, Dr. Moran wote to Mdther’'s counsel,
stating that “the Standard of Practice, both nationally and in
Maricopa County, and ny standard of practice is, when alleged
victins of sexual abuse are involved in therapy, to request the
records from that therapist and to request a telephonic
consultation with the therapist.” He further advised that the
order barring himfrominterview ng Ms. Livingston is “an unusual
practice, and, | believe, contrary to the best clinical practices
that | can pursue in conpleting this evaluation.”

112 Armed with this opinion, Mdther noved for reconsi deration
of the sanctions excluding the opinions of Ms. Livingston fromthe
proceedings in the child custody matter and the order that M.
Li vingston’s records may not be used to form the basis for any

expert opinions expressed on child custody/access issues. Mother



al so asked for reconsi deration of the sanctions order requiring her
to pay Father’s attorney fees. The superior court denied the
notion for reconsideration.

113 Mot her then filed a special action petition in the court
of appeals, arguing that the sanctions inposed were an abuse of
di scretion because they are contrary to the best interests of the
child. The court of appeals declined jurisdiction. W thereafter
granted Mdther’s petition for review We have jurisdiction
pursuant to Article 6, Section 5(3) of the Arizona Constitution,
Arizona Rule of GCvil Appellate Procedure 23, and Arizona Revi sed
Statutes (“A R S.”) section 12-120.24 (1992).

(I

114 Both at the hearing on the sanctions notion and in its
subsequent m nute entry, the superior court cited Rule 37(b)(2) of
the Arizona Rules of G vil Procedure as a basis for excluding M.
Li vingston’s testinony.? Notwi t hstanding the superior court’s
reference to Rule 37(b)(2), it is clear that its evidentiary
sanctions, as well as the nonetary ones, could not properly have
been i nposed pursuant to the discovery rules.

115 Rul e 37(b)(2) applies only when a “party fails to obey an

order to provide or permt discovery.” Neither the superior court

2 The court did not refer to Rule 37(b)(2) in its mnute
entry of Decenber 7, 2001, which ordered that M. Livingston's
clinical records not be used directly or indirectly in the case,
nor used as the basis of any expert opinions.
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nor any party has identified any di scovery order that Mdther failed
to obey. The orders appointing Ms. Vigil and substituting Dr. Yee
were not discovery orders, but rather orders to allow the superior
court to obtain professional advice in determ ning child custody.
See AR S. 8§ 25-405(B) (Supp. 2002) (allow ng superior court to
seek professional advice on child custody issues); see also AR S.
8 25-406 (2000) (providing for investigations and reports on child
custody issues).?

116 Rat her, as the superior court nmade pl ain at the Septenber
19, 2001 hearing, the sanctions were inposed pursuant to the
court’s inherent contenpt power. The only basis cited by the
superior court for the sanctions was Mother’s “willful failure to
conply” with the order appointing Dr. Yee as the therapist, and the
court expressly held Mdther “in contenpt of this Court” for that
failure to conply. Smlarly, in its Decenber 19, 2001 m nute
entry, the superior court explicitly noted that its decision to

exclude Ms. Livingston's records from direct or indirect use at

3 While Rule 35(a) of the Arizona Rules of Civil Procedure
permts a court under certain circunstances to order a nental or
physi cal exam nation of a party or a person in the custody of a
party, the order appointing Dr. Yee was plainly not entered
pursuant to this discovery rule. Rule 35(a) provides that such an
order for exam nation “may be nmade only on notion for good cause
shown.” No such notion was made in this case. Mor eover, a Rule
35(a) order nust “specify the tinme, place, nmanner, conditions, and
scope of the exam nation;” no such specifications were nmade here.



trial was a result of Mdther’s nonconpliance with the order
appointing Dr. Yee.*

117 We therefore nust determ ne whether the superior court
abused its discretion in inposing the sanctions on Mot her under its
i nherent contenpt power. See Danielson v. Evans, 201 Ariz. 401,
412, 1 40, 36 P.3d 749, 760 (App. 2001) (superior court’s contenpt
order reviewed for abuse of discretion). W begin fromthe prem se
that contenpt sanctions should generally be limted to “the | east
possi ble power adequate to the end proposed.” Ong Hing wv.
Thurston, 101 Ariz. 92, 100, 416 P.2d 416, 424 (1966) (quoting
Harris v. United States, 382 U S. 162, 165 (1965)). This is
especially true when a contenpt sanction inpacts an innocent third
party. See, e.g., Franklin Township Bd. of Educ. v. Quakertown
Educ. Ass’'n, 643 A 2d 34, 38 (N J. Super. C. App. Dv. 1994)
(noting that when a court sanctions a party pursuant to a rule
requiring conpliance with court orders, the court mnust consider
“the sanction’s inpact on innocent third parties”); cf. MG egor v.
Chierico, 206 F.3d 1378, 1385-86 (11th Cr. 2000) (holding that a
court cannot wuse its contenpt power to forfeit assets of a

contemmor al so owned by a third party).

4 The superior court could not have treated Mther’s
failure to produce Daughter for a Rule 35(a) nental or physica
exam nation as contenpt of court. See Ariz. R CGv. P. 37(2)(D).
The superior court’s express finding that Mther’s di sobedi ence of
the order appointing Dr. Yee was a contenpt of court is thus
i nconsi stent with any notion that the order was entered pursuant to
Rul e 35(a).



118 Inthis case, a very inportant third party is i npacted by
t he contenpt sanctions--the child. In achild custody case, AR S
8 25-403(A) (Supp. 2002) mandates that the superior court nake its
determnation “in accordance with the best interests of the child.”
W have repeatedly stressed that the child s best interest is
paranmount in custody determ nations. See, e.g., difford wv.
Wodford, 83 Ariz. 257, 262, 320 P.2d 452, 455 (1957) (child s best
interest is the “primary consideration” and the “pole star” for the
court); Dickason v. Sturdavan, 50 Ariz. 382, 384, 72 P.2d 584, 586
(1937) (sane); see also Inre Marriage of Gove, 117 Ariz. 324, 328,
572 P.2d 458, 462 (App. 1977) (“In a custody case the primary duty
of the court is to safeguard the best interests and welfare of the
children.”); Hoffrman v. Hoffman, 4 Ariz. App. 83, 85, 417 P.2d 717,
719 (1966) (refusing to apply a court rule regarding the effect of
a nother’'s failure to file an answering brief in a child custody
appeal, because doing so would have an adverse effect on the
children, who were unrepresented but npbst interested in the
proceedi ng) . Thus, it is necessary to consider in this case
whet her the various contenpt sanctions inposed by the superior
court unnecessarily interfered with its duty to consider the

child s best interests in determ ning custody.



[l

119 The superior court inposed four contenpt sanctions here.
Two inposed nonetary obligations on Mther, and two excluded
evidence fromdirect or indirect use at trial.

120 The two nonetary sanctions were narrow y and specifically
tailored to address the direct consequences of Mdther’s contenpt.
These sanctions sinply required Mdther to bear responsibility for
costs directly occasi oned by her disregard of the superior court’s
order--Ms. Livingston's fees and Father’s attorney fees incurred in
bringing the sanctions notion. More inportantly, these nonetary
sanctions did not in any way restrict the superior court’s
overriding obligation to consider the best interests of the child
in determ ning custody. Cf. Whodworth v. Whodworth, 202 Ariz. 179,
183, 91 20-21, 42 P.3d 610, 614 (App. 2002) (interpreting AR S. 8§
25-408(D), and holding that the statutory prohibition of sanctions
for disobedience of an order involving parenting tine rights
“affecting custody or visitation does not limt the trial court’s
ability to inpose financial or other appropriate sanctions”). The
two nonetary sanctions were therefore well within the discretion of

t he superior court.?®

° Nothing in the size of the nonetary sanctions renders

t hem an abuse of discretion. The order requiring Mdither to pay M.
Li vingston’s fees actually affected Mother only to the extent of
one-hal f of these fees, since the superior court’s previous orders
requi red both Father and Mot her each to pay half of the counselor’s
f ees. The award of attorney fees amounted to $1474.50, a
(continued. . .)
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121 The two evidentiary sanctions, which excluded the
testinony and notes of Daughter’s therapeutic counselor from
consideration both at trial and by the custody evaluator, are quite
adifferent matter.® The statute governing custody determ nations,
A RS 8 25-403(A), provides that “[t]he court shall consider al

rel evant factors.” (Enphasis added.) W have simlarly cautioned
that “[w hen custody of childrenis involved in a court proceeding,
it seems to us to be the duty of the trial court to hear al

conpet ent evi dence which nay be offered.” Johnson v. Johnson, 64
Ariz. 368, 370, 172 P.2d 848, 849 (1946). Any contenpt sanction
excl udi ng evidence in a child custody di spute necessarily conflicts
with these overriding principles. Cf. In the Interest of P.MB.

2 S.W3d 618, 625 (Tex. App. 1999) (vacating discovery sanction
excl udi ng evidence in child custody di spute, because “the excl usion

of any inportant evidence as a . . . sanction can only produce a

°(...continued)
substantially |ower anpbunt than the $2500.00 Father originally
request ed.

6 The latter sanction was ordered notw thstanding an
argument by Modther’s counsel that excluding M. Livingston's
testinony would require Daughter to be interviewed by Dr. Mran
thereby forcing the child to relive her abuse and, accordingly,
cause her unnecessary trauma. |In response to counsel’s statenent
that “1 just don't want to traumatize [Daughter],” the superior
court replied, “I respectfully submt nother’s nonconpliance with
ny order has traumatized ne. She created the problemthat we're
dealing with.” Wile we recognize that the superior court was
concerned with Mther’s disobedience of its order, this statenent
was i nappropriate.
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| ess-informed decision, contrary to the best interest of the
child).’

122 In this case, the two evidentiary sanctions inposed by
the superior court have an especially significant effect on the
ability of the court to determne the child s best interests. Both
parties agree that the testinony and records of the child s
therapist are relevant to the custody proceedings. Both parties
further agree that sendi ng Daughter to another therapist after she
has established a relationship wth M. Livingston would be
contrary to her best interests. Thus, the trial court’s
evidentiary sanctions wll effectively preclude potentially
significant information from being considered in the custody
det erm nati on. The court’s own custody evaluator, Dr. Moran,
expressly indicated that “best clinical practices” require that he
have access to this information in conpleting his evaluation. Cf
A RS 8 25-406(B) (“In preparing his report concerning a child,
the investigator may consult any person who may have information
about the child or his potential custodial arrangenents.”).

123 Under these circunstances, the superior court erred in

i nposing the two evidentiary sanctions. These sanctions were not

! Fat her al so argues that M. Livingston's testinony and
records should be excluded because they are untrustworthy or
because there nmay be better qualified experts. The superior court,
however, did not exclude the evidence on these grounds; the court
di d not consider any specific testinony or records in entering its
sancti ons. The sole reason the superior court gave for its
evidentiary sanctions was Mther’s di sobedi ence of its orders.
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necessary to vindicate the court’s authority; the trial judge
plainly had at his disposal sufficient other sanctions to punish
Mot her’s contenpt w thout also inpacting his ability to consider
the best interests of the child. For exanple, in addition to the
nonetary sanctions that we have upheld today, the superior court
could have, if necessary, also inposed community-service related
penalties. See Wodworth, 202 Ariz. at 182, § 16, 42 P.3d at 613;
cf. Inthe Interest of PMB., 2 SSW3d at 625 (holding that the
excl usion of evidence in a child custody proceedi ng as a di scovery
sanction “should be resorted to only where |esser sanctions are
ei t her i npracticable or have been attenpted and proven
unsuccessful ") .8
I V.

124 For the foregoing reasons, we vacate the sanctions
i nposed by the superior court excluding the opinions of Mary
Livingston and preventing Dr. Mran and other experts from
considering Ms. Livingston's testinony and records in rendering
their opinions. W affirmthe sanctions requiring Mther to pay

all of M. Livingston's fees and the attorney fees incurred by

8 Fat her cannot reasonably argue that he wll be unduly
prej udi ced by the adm ssion of testinmony fromMs. Livingston or use
of her records by Dr. Mran and other experts. Because of the
pendi ng crim nal charges against Father, the superior court has
deferred indefinitely any trial on the issue of custody. Father
therefore has anple tine to i nvestigate, by way of formal di scovery
or otherw se, any potential testinony from Ms. Livingston and to
devise any strategy necessary to counter the evidence she may
of fer.
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Father in connection with the notion for sanctions. Bot h Mot her
and Fat her have requested attorney fees i ncurred on appeal pursuant
to ARS. 8§ 25-324 (2000); in the exercise of our discretion, we

deny both fee applications.

Andrew D. Hurwi tz, Justice
CONCURRI NG:

Charl es E. Jones, Chief Justice

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

M chael D. Ryan, Justice
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