I N THE SUPREME COURT OF ARI ZONA

En Banc
STATE OF ARl ZONA, ) Suprenme Court
) No. CR 98-0488- AP
Appel | ee, )
) Pi nal County
V. ) Superior Court
. ) No. CR 96-021235
ARTURO ANDA CANEZ, )
)
Appel | ant . ) OPI NI ON
)
)

Appeal fromthe Superior Court of Pinal County
Honor abl e Boyd T. Johnson, Judge

AFFI RVED | N PART; REVERSED | N PART

Janet A. Napolitano, Attorney General Phoeni x
by Paul J. McMurdie, Forner Chief Counsel,
Crim nal Appeals Section
Kent E. Cattani, Chief Counsel,
Capital Litigation Section
Joseph T. Maziarz, Assistant Attorney Ceneral,
Crim nal Appeals Section
Attorneys for Appellee

Thomas J. Phal en Phoeni x
and
Tara K. Allen Tenpe

Attorneys for Appell ant




J ONES,, Chief Justice

11 A jury convicted Arturo Anda Caiiez of first degree fel ony
murder, first degree burglary, and two counts of arned robbery.
The trial court’s inposition of the death penalty on the nurder
conviction resulted in this direct appeal pursuant to Rules 26.15
and 31.2(b) of the Arizona Rules of Crimnal Procedure. W have
jurisdiction pursuant to article VI, section 5(3) of the Arizona
Constitution and section 13-4031 of the Arizona Revised Statutes.

FACTS

12 Near m dnight on February 22, 1996, a neighbor saw a
truck matchi ng the description of Caiflez’ at the Casa G ande hone of
77-year-old Franklin Joseph Hale. The driver spoke amably with
Hal e for about five mnutes. \Wien the truck left, the neighbor
heard its gears grinding.

13 The following night, sonetinme after 7:00 p.m, Cafez
drove his truck into the parking lot of a bar in Casa G ande.
Jerry Livingston lived in a canper in the parking |lot, and he and
Donna Thacker were sitting outside the canper drinking beer. Cafez
joined themand asked i f they wanted to get sonme crack cocai ne. As
t hey sat drinking and snoking, Cafez used a flip-top lighter with
a marijuana leaf printed or etched on it to light his cigarette.
Kat hy Shepard soon joined the group. They put their noney
together, and Cafiez and Shepard left to buy cocaine. The two

bought $20 of crack cocaine and snoked it between thenselves



Cafiez used the marijuana |l eaf lighter to snoke the cocaine. After
snoking all of the cocaine, Shepard had Cafiez drop her off two
bl ocks fromthe bar and instructed Cafiez to tell Livingston that
they had “gotten ripped off” to “cover up” for not sharing the
cocaine wwith him By the tinme Shepard wal ked back to Livingston’s
canper, Cafiez was al ready there. Shepard told Livingston that they
“got burnt.”

14 Cafiez, Thacker, and Shepard then left the bar in Cafez’
truck. They bought nore cocaine and drove to a barn frequented by
drug users and the honel ess, arriving between 9:00 and 10: 00 p. m
There they net co-defendant Brian Patterson who was living in the
barn as its caretaker. Patterson recognized Thacker and Shepard
from having previously used drugs wwth themin the barn. Cafiez
i ntroduced hinself to Patterson as Anda. The four of themdivided
t he cocai ne and snoked it.

15 Afterward, Cafez told Shepard that he “was going to do a
j ob” and get sone noney froman old nman toward Sel ma H ghway. He
suggested that Shepard “turn a trick” with the man whil e Cafez t ook
his noney and guns. Shepard declined but Cafiez persisted. Cafez
then suggested that they lure Patterson out of the barn and take
his wall et fromunder his bed. Again Shepard refused.

16 Shepard drove Thacker and Caflez in Cafiez’ truck to get
nore cocai ne. They bought another $40 worth, returned to the barn,

and snoked it. Canez, Thacker, and Shepard again left to buy



cocai ne. Shepard had becone | eery of Cafiez and his insistence on
going to the old man’s house and decided to get away from him
Wth the noney, Shepard got out of the truck to buy the drugs,
hi nti ng that Thacker should cone with her, but Thacker did not. At
t he drug house Shepard net a man she knew and | eft wwth him Cafez
want ed hi s noney back, but Thacker sai d Shepard woul d not be com ng
back. Cafiez dropped Thacker off at her friend's trailer and
returned al one to the barn.

17 Upon his return, Cafiez told Patterson they had been
ri pped off and asked where they mght find the wonen. They got in
the truck to ook for them at the bar. On the way, Cafiez asked
Patterson whether he could fight and he said no. Patterson was
then 23 years old, 6' 1", and wei ghed 125 pounds. He suffered from
wal ki ng pneunoni a, drug use, and heart problens, for which he had
under gone seven operations and required a pacenmaker. They found
nei t her Thacker nor Shepard at the bar. Cafiez then drove to Hale’s
house, grinding the gears as he went. En route, Caflez spoke of
beati ng sonmeone up and taking his noney. When they arrived,
Patterson remarked that it was “too broad a view,” but Cafiez said,
“Don’"t worry. This guy lives by hinmself and there’s nobody around
who wi Il notice.”

18 Hal e answered the door and Cafiez said, “Hey, Pops, you
got sone nore noney, another twenty.” Patterson had the inpression

t hey knew each other. Caflez pushed Hal e back into the house and



cl osed the door behind him From out side, Patterson could hear
scrapi ng and t hunpi ng. Cafiez opened the door and said, “It’s taken
care of, conme on in.” Patterson stepped over Hale s “squirmng”
body as he entered the house. At Cafez’ direction, Patterson put
Hale’s television in the truck. On his way back he saw Cafiez
twisting a white cloth around Hale’s neck. Patterson turned and

wal ked away, but Cafiez canme to the door and threatened himto “get

back in the house.” \Wen Patterson went back inside, Hale was
still nmoving on the floor.

19 Cafiez and Patterson enptied the contents of a wall et onto
a chair. On a stand next to the chair, Patterson saw a cl osed

folding knife. Cafiez sent Patterson into the bedroomto | ook for
guns. Fromthe bedroomdoorway, Patterson saw Cafiez strike Hale in
the head several tinmes with a frying pan. Patterson saw a gl ove on
the hand w el ding the frying pan but did not see whether the other
hand wore a gl ove. Hale was still noving and appeared to Patterson
to be sem -conscious. Cafiez and Patterson carried out a stereo and
speakers. On his way out for the last tine, Patterson saw Hal e
noving his right armtoward his head as Patterson stepped over him
After putting the stereo in the truck, Cafiez went back into the
house for two or three mnutes and cane out with an electric razor
case. They left Hale’'s house wth the truck’s lights off. Again,

Cafiez had trouble shifting gears.



110 At about 12:45 a.m a nei ghbor saw a truck backi ng out of
Hale's driveway with its lights off. There appeared to be two
people in the truck. The truck drove to the end of the street and
hesitated at the stop sign for 30 seconds before turning the lights
on and speeding away. At trial, the neighbor identified the truck
as Cafez’ .

111 Marco and Marta Ramrez testified that Caflez, whomt hey
knew by sight fromthe nei ghborhood, canme to their trailer between
m dni ght and 1: 30 a.m Cafez offered to sell thema tel evision and
st ereo. Caifiez’ clothes were wet, dark, and dirty, which he
attributed to his having been in a fight. Caflez asked for $50 for

the property but accepted $20 because he “needed the noney.”

112 In the truck after the sale, Patterson said, “He better
not die.” Cafez replied, “He ain’t gonna die. He ain’t gonna die.
He ain't gonna die.” Cafez then drove around the block fromthe

Ram rez resi dence and parked in front of atrailer he said bel onged
to his cousin. He went inside with the electric razor and cane out
15 mnutes later, cleaned up and wearing different clothes. They
then drove around Casa Grande in a fruitless search for cocai ne.
Cafiez picked up a woman Patterson did not know and then dropped
Patterson off near the barn. Hal f an hour later, Cafiez and the
woman cane back to the barn. Canez asked whether Patterson had
seen his lighter, but Patterson said he had not. After snoking

nore cocai ne, Cafiez and the woman | eft.



113 In the early afternoon of the follow ng day, Hale s son
di scovered the body. The nedical exam ner determ ned that Hale
died as a conbined result of 21 blunt force injuries and six stab
wounds. That afternoon, Patterson |l earned fromhis friend, Justin
Mcl nt osh, whom he had told of the robbery, that the victim had
died. The two went to a pay phone where Patterson called a nental
counsel ing service and tol d the counsel or that he had been invol ved
in a homcide. The counseling service called the police and they
net Patterson and Mclntosh at the pay phone. Patterson agreed to
go to the station and nake a statenent.

114 Initially, Patterson denied w tnessing the assault or
taki ng drugs, but later admtted to seeing sone of the beating and
carrying out the speakers. He agreed to show the detectives where
he had been with Cafiez the night before. Patterson took the
detectives to Hale’s house, the Ramrez trailer, the barn, and the
trailer where Caflez had changed clothes (which turned out to be
Cafiez’ residence). He also identified Cafez’ truck parked in front
of the trailer where Cafez had changed.

115 On March 7, 1996, a grand jury indicted Arturo Anda Cafez
and Brian D. Patterson of first degree felony nurder, first degree
burglary, and two counts of arned robbery. Patterson cooperated
with the investigation and testified at Cafez’ trial pursuant to a
pl ea agreenent for nmanslaughter and first degree burglary.

Patterson ultimately received a ten-year sentence. Caifez’ trial



began January 21, 1998, and on February 5, 1998 the jury returned
guilty verdicts on all charges. He was sentenced to death on
Oct ober 27, 1998.

TRI AL | SSUES
l. BATSON CHALLENGE
116 Cafiez, who i s Hi spanic, nade a Batson chal | enge based on
the state’s renoval of five of the seven Hi spanic nenbers of the
jury pool. See Batson v. Kentucky, 476 U.S. 79, 89 (1986). The
judge found that this nmet the defendant’s burden of establishing a
prima facie case of discrimnation and asked the state to explain
its strikes. The court ruled that the reasons offered by the state
were race-neutral and deni ed the Batson chall enge. Cafiez contends
that this was error and challenges the following juror strikes:
117 Perea — The state was concerned that, because she knew
one of the state’s witnesses, Perea m ght bring unfavorabl e extra-
judicial information about his controversial enploynent history
into deliberations. The trial judge, a friend of the wi tness, knew
of this enploynent history. Cafiez argued that nothing in the
record supported the alleged spotty enploynent history or that
Perea knew of it. This strike gave the trial judge sone pause
since he did not share the state’s concerns. However, he found the
expl anation race-neutral.
118 Duran — The state struck this juror because she was 21

years old, had only twelve years of education, and, nost



inportantly, clainmed to be a nurse. The prosecutor believed that
soneone of her age and education could not be a nurse and that her
candor was thus called into question. The court thought she could
have received a two-year nursing degree (although she had not
claimed it on the questionnaire), but found that the concern
regardi ng candor was race-neutral. Cafiez argued that this reason
was pretextual since the state had not asked fol |l owup questions to
clarify her enploynment. Although the court believed she would be
a good juror, it upheld the strike as race-neutral.

119 | barra — The prosecut or had had a cl ose and rocky wor ki ng
relationship with Ibarra’ s brothers who worked i n | aw enf orcenent.
Two of the brothers had been prosecuted for felonies, and there was
sone sentinment that this prosecutor’'s office, though it did not
handl e t he case, chose not to prevent the prosecutions. |barra was
struck out of fear of hostility toward the prosecutor. The trial
judge knew t hat the prosecutor’s office had made the referral that
resulted in the prosecutions and that at |east sone of the Ibarra
famly held the office responsi ble. Caflez points out that nothing
on the record supports the clained hostility and that other jurors
with relatives who had brushes with the | aw were not struck. The
trial court permtted the strike as race-neutral.

120 Sal azar — The state struck Salazar because he had a
crimnal history and expressed his dislike of the death penalty.

The state said it was not convinced by the court’s rehabilitation



of the juror regarding the death penalty. The court noted not only
Sal azar’s difficulty with the death penalty, but also his
i nconsi stent answers to questions generally. Cafiez points out that
Sal azar stated that he could set aside his feelings about the death
penalty and be a fair and inpartial juror. The court found the
stri ke nondi scrimnatory.

121 Armenta — This juror was struck because he had a cri m nal
history and did not think it fair for the governnent to offer co-
def endant s pl ea agreenents i n exchange for testinony. Cafiez points
out that the juror said he could be a fair and inpartial juror and
that no co-defendants testified against Arnenta in his own
conviction. The court found the strike race-neutral.

122 Bat son chal | enges are governed by a three-step anal ysi s:
(1) the party challenging the strikes nust nake a prima facie
showi ng of discrimnation; (2) the striking party nust provide a
race-neutral reason for the strike; and (3) if a race-neutral
explanation is provided, the trial court nust determ ne whet her the
chal l enger has carried its burden of proving purposeful racia
di scrimnation. Purkett v. Elem 514 U S. 765, 767 (1995).

123 The state argues that our analysis should end with step
one because the trial court erroneously found a prima faci e show ng
of discrimnation. The state contends that, as a matter of law, a
prima facie case cannot be established where only sone, but not

all, nmenbers of a cognizable group are struck. However, although
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“the fact that the state accepted other Hi spanic jurors on the
venire is indicative of a nondiscrimnatory notive,” it is “not
di spositive.” State v. Eagle, 196 Ariz. 27, 30, 992 P.2d 1122

1125 (App. 1998) (citing Turner v. Marshall, 121 F.3d 1248, 1254
(9th Cr. 1997) (presence of mmnority jurors does not preclude
successful Batson challenge)). Because the trial court did not
abuse its discretion in finding a prima facie case of
di scrimnation, we proceed to step two of the analysis.

124 Cafiez asserts that the trial court erred in finding that
the state carried its burden of providing race-neutral reasons for
the strikes. Relying on our decision in State v. Cruz, he argues
that where “the state offers a facially neutral, but wholly
subj ective, reason for a perenptory strike, it nust be coupled with
sonme form of objective verification” in order to satisfy step two
of the Batson analysis. 175 Ariz. 395, 399, 857 P.2d 1249, 1253
(1993).

125 The Cruz rule has been called into question by the
Suprenme Court’s subsequent hol di ng that an expl anati on need only be
facially race-neutral, not “persuasive, or even plausible.”
Purkett, 514 U. S. at 768. Although the court of appeals has held
that Purkett “elimnate[d] the Cruz requirenent,” State v. Henry,
191 Ariz. 283, 286, 955 P.2d 39, 42 (App. 1997), we have not
addressed its inpact. See State v. Trostle, 191 Ariz. 4, 12, 951

P.2d 869, 877 (1997) (declining to reexam ne the continued validity
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of Cruz in light of Purkett); State v. Murray, 184 Ariz. 9, 25, 906
P.2d 542, 558 (1995) (assum ng, w thout deciding, that Cruz was not
di luted by Purkett).

126 We do not address the inpact of Cruz, if any, on today’'s
opi nion because Cruz appears not to have survived Purkett. But
even had it survived, it would not aid Caflez in the case at bar.
Cruz requires only objective verification for wholly subjective
expl anations. Here, four of the five challenged strikes were based
on objective facts. Perea knew one of the state’s wtnesses.
Duran clainmed enploynent as a nurse, yet was young and did not
report any post-secondary education. Salazar’s crimnal history
and dislike of the death penalty appear in the record. Simlarly,
Armenta had a crimnal history and held a di mview of exchangi ng
pl ea agreenents for co-defendant testinony. The Cruz rule is

i napplicable because objective facts supported each of these

strikes.
127 The fifth strike, Ibarra, was based on an apparently
subjective belief that the Ibarra famly harbored ill feelings

toward the prosecutor’s office. The trial judge provided objective
verification for this strike by stating on the record that he knew
of the lIbarra famly's problens with and resentnent toward the
prosecutor’s office. See Cruz, 175 Ariz. at 399, 857 P.2d at 1253
(noting trial court’s observations as one source of objective

verification). Thus, each of the challenged strikes easily
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satisfied Cruz, and, even if its rule survives Purkett, its
application would not change the result here.
128 In step three, the trial court ruled against Cahez’
chal l enge, inplicitly finding that he had not carried his burden of
provi ng purposeful discrimnation in any of the state’s perenptory
strikes. W give great deference to the trial court’s ruling,
based, as it is, largely upon an assessnent of the prosecutor’s
credibility. See Batson, 476 U.S. at 98 n.21. The trial court
uphel d each strike, and we find no error, much | ess the clear error
required to disturb such rulings. See Murray, 184 Ariz. at 24, 906
P.2d at 557.
I'I. DeATH QUALI FI ED JURY
129 Cafiez argues that the renoval of jurors Smth and Sal azar
due to their feelings on the death penalty deprived him of his
rights to an inpartial jury, a fair trial, due process, and equal
protection. As to Sal azar, Cafiez’ claimfails as a matter of |aw
since the state renoved himwi th a perenptory strike. “Parties may
exercise their perenptory challenges to renove from the
venire any group or class of individuals normally subject to
‘rational basis’ review” J.E B. v. Alabama, 511 U S 127, 143
(1994). “Not hi ng about a person’s views on the death penalty
i nvokes heightened scrutiny under the Equal Protection C ause.
Thus, Batson does not |limt the use of perenptory challenges to

exclude jurors because of their reservations about capital
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puni shnment.” State v. Bolton, 182 Ariz. 290, 302, 896 P.2d 830,
842 (1995).

130 As to Smth, Cafiez contends that she shoul d not have been
di sm ssed for cause because she did not unequivocally state that
she could not be a fair and inpartial juror. |In support of this
argunent, Cafiez relies upon State v. Anderson, in which we held
that the trial court commtted reversible error by not allow ng
oral voir dire in order to rehabilitate jurors w th anbi guous
reservations about their ability to be fair in light of their views
on the death penalty. 197 Ariz. 314, 319, 4 P.3d 369, 374 {10
(2000). The state argues that Anderson was incorrectly deci ded and
urges us to reconsider its holding. W decline the request but
point out that, on the record before us, we need not address
Ander son because here, oral voir dire was conducted; Cafiez sinply
di sagrees with the resulting ruling. Wen the trial judge renoved
Smith, Cafiez made no objection. Thus, we review only for
fundanmental error.

131 Both the <court and defense <counsel attenpted to
rehabilitate Smth by explaining to her that the sentencing
deci sion was for the judge al one. Her responses were i nconsistent,
but she ultimately said that she would be incapable of fairly
determning guilt and thereby subjecting the defendant to a
possi ble death sentence. The *“trial judge nust excuse any

potential jurors who cannot provide assurance that their death
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penalty views wll not affect their ability to decide issues of
guilt.” State v. Kayer, 194 Ariz. 423, 432, 984 P.2d 31, 40 927
(1999). Smth did not provide such assurance and was therefore
properly excluded for cause.

I 11. JURY CONTAM NATI ON

132 By failing to raise themat trial, Caflez has wai ved al
three of his jury contam nation argunents. Thus, we review only
for fundanmental error. Juror prejudice wll not be presuned but
nmust be denonstrated by objective evidence. See State v. Doerr,
193 Ariz. 56, 61-62, 969 P.2d 1168, 1173-74 18 (1998). All three
clains fail for lack of evidence of resulting prejudice.

133 First, Caflez argues that the jury was contam nated by a
venire nenber’s statement that his sister had been the victimof a
hone invasion rape by an African-American and that he would
therefore have a problem serving if the defendant were bl ack.
Cafilez suggests that, since he too was a mnority accused of a hone
i nvasi on attack upon a Caucasian, the juror’s adm ssion of racism
agai nst bl acks prejudiced the rest of the jurors against him an
Hi spani ¢ def endant. Though this juror was ultimtely renoved,
Cafiez argues that the court shoul d have questioned the rest of the
jurors to ensure that they were not prejudiced by the statenent.

134 In support of this argunent, Cafiez relies on Mach v.

Stewart, 137 F.3d 630 (9th GCr. 1998). During voir dire, a

potential juror repeatedly infornmed the judge and the panel that
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she, as a social worker, had substantial expertise in the area of
sexual abuse of children, that she had never been involved in a
case of alleged sexual abuse against a child where the child s
statenents had not been borne out, and that she had never known a
child to lie about sexual abuse. Id. at 632-33. The appellate
court explained that, given the potential juror’s experience and
conviction, “we presune that at |east one juror was tainted and
entered into jury deliberations with the conviction that children
never |ie about being sexually abused.” 1d. at 633. The appellate
court found that the potential juror’s statenents were
intrinsically prejudicial and resulted in the swearing in of a
tainted jury because the nature of the statenents dealt with the
defendant’s guilt and the victims truthful ness, the statenents
were “expert-like,” were delivered wth certainty, and were

repeated several tines.

135 Second, while in the restroom a juror overheard a nenber
of the victims famly say to a third person, “I hope they don’'t
believe her.” She reported the encounter to the court, and the

judge and counsel interviewed her about it. She did not know who
t he speaker was tal ki ng about or whether the comment pertained to
the case, but indicated that she thought they may have neant the
next w tness, who was female. The court kept the juror but did not
adnoni sh her not to tell the other jurors of the coment. Cafez

did not object or suggest an adnonition. Here too, Cafez has
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failed to denonstrate any resulting prejudice, and none 1is

apparent.
136 Third, a Spanish-fluent juror talked to the court
interpreter during a Dbreak. The prosecutor brought the

conversation to the court’s attention. At Canez’ request, the
court questioned the juror about the discussion. The juror told
the court that their talk did not concern the case and that he
could be a fair and inpartial juror. Both attorneys declined to
question the juror. The court rem nded the juror not to talk with
staff until the trial ended. Cafiez did not object, nor did he
request any other action of the court. There is no indication of
prej udi ce.

' V. REFUSED JURY QUESTI ONNAI RE

137 Cafiez argues that the court abused its discretion in
refusing to permt his 82-question voir dire questionnaire.
Witten questionnaires have been approved by this court and are
recogni zed by the Rules of Crimnal Procedure. Ariz. R Cim P.
18.5(d). Neverthel ess, questionnaires are not required. The
nmet hod and scope of voir dire is left to the discretion of the
trial judge. State v. Detrich, 188 Ariz. 57, 64-65, 932 P.2d 1328,
1335-36 (1997). “We will not disturb the trial court's selection
of the jury in the absence of a showing that a jury of fair and
inmpartial jurors was not chosen.” State v. Walden, 183 Ariz. 595,

607, 905 P.2d 974, 986 (1995) (internal quotations omtted)
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(quoting State v. Tison, 129 Ariz. 546, 551, 633 P.2d 355, 360
(1981)), rejected on other grounds by State v. lves, 187 Ariz. 102,
107-08, 927 P.2d 762, 767-68 (1996). The trial court expressly
encour aged counsel to conduct extensive individual oral voir dire,
including in chanbers if necessary. The trial court did not abuse

its discretion.

V. | NSUFFI CI ENT EVI DENCE
A.  Murder
138 Cafiez argues that the trial court erred by denying his

notion for a directed verdict of acquittal due to a |ack of
sufficient evidence to convict. To determ ne whether a rationa
jury could convict, we assess the adm ssible evidence in the |ight
nost favorable to sustaining the verdict. State v. Fulm nante, 193
Ariz. 485, 493, 975 P.2d 75, 83 724 (1999).

139 Canez’ princi pal argunent is that the value of
Patterson’s testinony is slight, given that: two other inmates
testified he made statenents about being offered a “sweet deal” for
testifying agai nst Cafiez in a nurder Patterson actually comm tted;
Patterson agreed to testify in exchange for a |esser sentence;
Patterson had a notive to conmt the crine because he was destitute
and w thout drugs; prior to the mnurder, Patterson had been
depressed and suicidal; while incarcerated, Patterson wote |etters
to the court asking that he be put to death for his invol venent; at

trial, Patterson had |imted present recollection of the night of
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the nmurder or of his statenents to police; and prior to trial
Patterson submtted an affidavit recanting his identification of
Cafiez. However, the credibility of wiwtnesses is a matter for the
jury. Estate of Reinen v. Northern Ariz. Othopedics, Ltd., 198
Ariz. 283, 287, 9 P.3d 314, 318 112 (2000). Caiiez presented all of
t he above i npeachnent evidence to the jury for its use in weighing
Patterson’s testinony.

140 Inlight of our holding that the Ram rezes’ testinony was
not purchased, infra, Purchased Testinony at 772, we do not address
Cafiez’ contention that their testinony was unreliable because the
state obtained it wth the promse of helping them secure
preferential treatment from the Immgration and Naturalization
Servi ce.

141 Cafiez also points to the substantial |ack of physica
evidence. No fingerprints were found on the stolen property, nor
did the property appear to have been w ped off. However, co-
def endant Patterson testified that Cafilez was wearing at |east one
gl ove during the assault. None of Cafez’ hair was found at the
scene. None of his shoes matched a print found at the scene. The
tires on his truck, though consistent with tracks at the scene,
coul d not be definitively matched. No bl oody cl ot hes were found at
Caifiez’ honme or in his truck. No blood was found in Cafez’ truck.
None of Cafiez’ blood was found at the crime scene. The only

physi cal evidence recovered from the scene |inking Cafiez to the
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murder was his lighter which, although a detective testified to
having noticed it on the first processing, was not noted,
phot ographed, or recovered until the second processing two days
| at er.

142 Physi cal evidence is not required to sustain a conviction
where the totality of the circunstances denonstrates guilt beyond
a reasonabl e doubt. Fulmnante, 193 Ariz. at 494, 975 P.2d at 84
126. The jury heard eyewitness testinony from co-defendant
Patterson that Cafiez attacked Hale and renoved property from his
honme. A neighbor identified Cafiez’ truck | eaving Hal e’ s house on
the night of the nurder. Tire tracks consistent with those nade by
Cafiez’ truck were found at the scene. The Ramirezes testified that
they bought the stolen property from Cafiez on the night of the
murder. A lighter seen in Caflez’ possession on the night of the
murder was found at the crinme scene. Several w tnesses testified
to riding in or seeing Canfez drive his truck on the night of the
mur der, contradicting Cafiez’ statenments to police that he was hone
that night and that the truck never nobved because it was not
| icensed and he could not drive a manual transmi ssion. Finally,
Cafiez was heard to say that he planned to “do a job” and take sone
noney from an ol d man.

143 The trial court did not err in denying Cafiez’ notion for
a directed verdict. There was anple evidence which “reasonabl e

persons could accept as adequate and sufficient to support a
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concl usi on of defendant's guilt beyond a reasonabl e doubt.” State
v. Jones, 125 Ariz. 417, 419, 610 P.2d 51, 53 (1980).

B. Two Counts of Arnmed Robbery
144 Caifilez next argues that the evidence cannot support two
counts of armed robbery, one with a knife and one with a frying
pan. He contends that although he allegedly attacked Hale with
di fferent weapons and took various pieces of his property, there
was only one continuous course of conduct and thus only one arned
robbery. The state points out that defendant pushed his way into
the house, attacked Hale, and renoved property fromthe house to
his truck. He then left the truck, went back into the house,
attacked Hal e wi t h anot her i npl ement, and took additi onal property.
The state concludes that two takings wth two weapons, although
having a conmon victim constitute two arnmed robberi es.
145 The trial court reserved judgnent on this issue when
Cafiez raised it at the close of the state’'s case. It does not
appear to have been called to the court’s attention a second tine,
except perhaps as an inplicit el enment of Cafiez’ bl anket notion for
dism ssal due to insufficient evidence nmade prior to closing
argunents. Therefore, the trial court apparently never expressly
deci ded whether two counts of arned robbery were proper on these
facts.
146 W find only one count of arnmed robbery appropriate.

First, both takings and attacks occurred within the same course of
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conduct. The fact that Cafez interrupted the offense to take sone

of the stolen property to his truck wll not give rise to an
addi ti onal count. Second, robbery wll I|ie only where the
defendant “threatens or uses force . . . with intent either to
coerce surrender of property or to prevent resistance.” ARS

8 13-1902(A). Gven the totality of circunstances, this happened
only once, even though Caflez was in and out of the residence. The
entries occurred within mnutes of each other and the victim was
the sane each tine. Cafiez did not |eave the property until his
crimes were conplete. Accordingly, we reverse the conviction and
sentence on Count 111, the second allegation of arnmed robbery.

VI .  SUGGESTI VE | DENTI FI CATI ON PROCEDURE

147 The only witness to the comm ssion of the crines at issue
was co-defendant Patterson. Caifilez argues that the trial court
commtted reversible error in admtting Patterson’s pretrial and
in-court identifications of Cafez. Patterson, who net Cafez for
the first time on the night of the nurder, identified himas the
murderer from a single photograph provided by the police. Single
person identifications are inherently suggestive. State .
WIllianms, 144 Ariz. 433, 439, 698 P.2d 678, 684 (1985). However,
even where the pretrial identification procedure is unduly
suggestive, reliable identifications will be admtted. 1d. at 439-
40, 698 P.2d at 684. We assess an identification's reliability

using the Biggers factors: (1) the witness’ opportunity to view,
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(2) the witness’ degree of attention, (3) the accuracy of the
description, (4) the witness’ certainty, and (5) the tinme between
crime and confrontation. Neil v. Biggers, 409 U S. 188, 199-200
(1972).

148 Patt erson had an anpl e opportunity to view Cafilez, having
spent several hours in his actual presence before, during, and
after the nurder, including in close proximty while in the pickup
truck and while sharing drugs. Caflez commanded Patterson’s
undi vi ded attention, both during the attack and when they tal ked
al one before and after. Patterson provided a detail ed description,
whi ch included a distinctive tattoo and identifications of Cafez’
truck and residence. Patterson was “very certain” of his
identification of Cafiez’ photo. Finally, the identification was
made | ess than two days after the crime. Al five Biggers factors
indicate reliability. Wighing against this is the fact that he
was shown only one photograph and asked, “Is this the guy who did
this?” or “Do you recognize this person?” W find Patterson’s
identification wholly reliable, despite the suggestive pretrial
identification procedure. Therefore, the trial court did not err
in admtting it.

VI1. ADV SSION OF CAREZ” STATEMENTS TO POLI CE

149 Cafilez argues that his statenents to police follow ng his
arrest should not have been admtted. The jury heard an edited and

redacted copy of the tape recorded interview, and the interview ng
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officer testified as to its substance. Cafez clained to have been
hone on the night of the nurder. He also said that his truck was
never driven because he could not drive a manual shift vehicle and
because the truck was unlicensed and had a hole in the w ndshi el d.
Cafiez’ inability to drive a manual shift was corroborated by
several w tnesses. H's denial that he drove his truck was
contradicted by at | east five witnesses, three of whomrode in the
truck with Cafez on the night of the nurder.
A. VWarrant| ess Arrest

150 When the police went to Cafiez’ residence to arrest him
they had neither a search warrant nor an arrest warrant. Cafez’
wi fe answered the door, and the officers asked to see Cafiez. Wen
he di d not appear pronptly, two officers foll owed Cafiez’ wife into
the house w thout her objection or express permssion. The
officers told Cafiez he needed to cone outside and talk to them
Once outside, they formally placed Cafiez under arrest for first
degree nurder.

151 Cafilez argues that because his arrest was illegal, his
subsequent statenent to the police should not have been adm tted.
Because Cafiez raises this issue for the first tine on appeal, we
review only for fundanmental error. The alleged illegality arises
from the fact that the police arrested Cafiez in his honme and
w thout a warrant. The state asserts, in a footnote wthout

authority or argunent, that Canfez’ constitutional clains fail
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because: (1) Cafiez’ wife inplicitly consented to the officers’
entry; (2) Canez was not arrested in his hone; (3) there were
exi gent circunstances; and, (4) the taint from any viol ation was
attenuat ed. These issues coul d be deened abandoned by the state’s
failure to argue them Ariz. R Cim P. 31.13(c)(1)-(2); State v.
Bl odgette, 121 Ariz. 392, 395, 590 P.2d 931, 934 (1979).
Nevert hel ess, because we are obliged to uphold the trial court’s
ruling if legally correct for any reason, we address each of the
state’s contentions. State v. Perez, 141 Ariz. 459, 464, 687 P.2d
1214, 1219 (1984).

152 The Fourth Amendnment of the United States Constitution
protects individuals from “unreasonable searches and seizures.”

Because the invasion of the hone is the chief evil to be prevented

by the Fourth Amendnent, “searches and seizures inside a hone
W thout a warrant are presunptively unreasonable.” Payton v. New
York, 445 U.S. 573, 585-86 (1980). In addition, Arizona’s

Constitution protects the home from official intrusion wthout
| awf ul authority. ARz ConsT. art. 2, 8 8. Therefore, warrantl ess
entries of the home are per se unlawmful absent exigent
ci rcunst ances or other clear necessity. State v. Bolt, 142 Ariz.
260, 265, 689 P.2d 519, 524 (1984). Any evidence obtained as a
result of such illegal searches and seizures is generally

i nadm ssible at trial, pursuant to the exclusionary rule. See Mapp
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v. Chio, 367 U S. 643 (1949); Bolt, 142 Ariz. at 269, 689 P.2d at
528.
153 First, although the constitutional protections of the
honme can be voluntarily waived, the record does not support the
state’s contention that Cafiez’ wife consented to the entry. See
State v. Schad, 129 Ariz. 557, 563, 633 P.2d 366, 372 (1981). *“In
determ ning whether or not there was a consent, it is necessary
that such a waiver or consent be proved by clear and positive
evidence in unequivocal words or conduct expressing consent
" State v. Kananen, 97 Ariz. 233, 235, 399 P.2d 426, 427
(1965) . At the pretrial voluntariness hearing, one of the
detectives who entered the house was asked, “Did she invite you
in?” He answered, “She never said the words come in, | said
sonet hing about comng in, she turned and wal ked back into her
house and | followed her in.” This is not the unequivocal consent
required to permt police entry into the hone.
154 Second, we find that Cafilez was seized, for Fourth
Amendnent pur poses, when the officers confronted him in his
bat hr oom “[Tlhe test is whether, in Ilight of all the
circunstances, the police conduct would ‘have comrunicated to a
reasonabl e person that he was not at liberty to ignore the police

presence and go about his business. State v. Wman, 197 Ariz.
10, 13, 3 P.3d 392, 395 917 (App. 2000) (quoting Mchigan wv.

Chesternut, 486 U.S. 567, 569 (1988)). A reasonabl e person,
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confronted in the bathroomof his own hone by two police officers
advi sing himthat he “needed to conme outside,” would not feel free
to go about his business. Therefore, contrary to the state's
assertion, Cafiez was arrested in his dwelling.

155 Mor eover, absent perm ssion or exigent circunstances,
officers may not enter a hone without a warrant. Bolt, 142 Ariz.
at 265-66, 689 P.2d at 524-25. Therefore, whether Cafiez was
arrested when the officers cane into his bathroomand asked himto
cone outside to talk with them or whether he was not under arrest
until he went outside and was formally arrested and handcuffed, is
of little inportance. In either event, the officers unlawfully
entered his residence and any evi dence obt ai ned t her eby was subj ect
t o suppression.

156 Third, while it clains there were exigent circunstances
sufficient to justify the warrantless entry and arrest, the state
has not suggested what those circunstances m ght have been. Though
not an exhaustive list, we have recognized the foll ow ng exigent
circunstances: response to an energency; hot pursuit; potential
destruction of evidence; potential violence; and flight. State v.
Wiite, 160 Ariz. 24, 32-33, 770 P.2d 328, 336-37 (1989). Here,
there was no energency or pursuit. There nmay have been sone worry
of violence, flight, or destruction of evidence since Cafiez was
suspected of nurder. However, the absence of a warrant exacer bated

any such fears because the delay between the entry and the police
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alerting Caiflez to their presence and their entry gave Cafiez tinme to
prepare for resistance, flight, or the destruction of evidence.
This case is factually simlar to State v. Ault in which the police
had probable cause to arrest but did not obtain a warrant before
entering the defendant’s hone and seizing him 150 Ariz. 459, 724
P.2d 545 (1986).

[ T] he deputies chose not to legally arrest defendant at

his home . . . . The exigent circunstances alleged on

behalf of the state were created by the arresting

deputies. An arrest warrant coul d have been obtai ned and
def endant apprehended at his honme. This was not done.

[We cannot allow the creation of exigent circunstances
in order to circunvent the warrant requirenent.

Ault, 150 Ariz. at 463, 724 P.2d at 549. The sanme reasoning
applies here to rul e out an exi gent circunstances justification for
the warrantless entry and arrest.

157 Finally, the state contends that even if the entry and
arrest were illegal, the taint on Cafilez’ statenment was sufficiently
attenuated that it should not be excluded as the fruit of the
poi sonous tree. See Wng Sun v. United States, 371 U. S. 471, 487-
88 (1963). The Suprene Court has addressed this question under
nearly identical circunstances. It held that where the police have
probable cause to arrest, but violate the defendant’s Fourth
Amendnent rights by doing so in his home and without a warrant,
subsequent statenents nmade “at the station house” are not fruits of
the illegal arrest. New York v. Harris, 495 U S. 14, 20 (1990)
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(“[T]he statenent, while the product of an arrest and being in
custody, was not the fruit of the fact that the arrest was nmade in
t he house rather than soneplace else.”). Here, the state did not
obtain incrimnating evidence as a result of the arrest being
effected illegally in Cafiez’ hone rather than legally el sewhere.
Therefore, because Cafiez’ statenent was mnade subsequently and
voluntarily at the police station, it was not tainted by the
illegal entry and arrest. Accordingly, the trial court did not err
in admtting it.

B. Mranda Warning
158 Cafiez al so argues that his statenment to the police should
have been suppressed because it was obtai ned wi thout a valid wai ver
of his Mranda rights. See Mranda v. Arizona, 384 U S. 436
(1966). The interview began with the foll ow ng exchange between
Cafiez and the lead investigator, Detective Hercel Merchant.

Det. Merchant: Ok. Before we start, go any further ah,

| wanna read you your rights. You have the right to

remain silent. Anything you say can and will be used

against you in a court of law. You have the right to

talk to a lawer, one will be appointed to represent you

before any questioning if you wish. Do you understand
each of these rights? You' re going to have to say yes or

no. Yes? k. Ah, are you willing to talk to ne?
Cafez: well, like I say, | don't know what you're
t al ki ng about .

Det. Merchant: | told you, it’s about

Cafiez: Ah .

Det. Merchant: that case. | would like for you .
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Cafiez: You can ask ne, you, whatever you want and |'1|1,

you know, I'm I|I’mgonna tell you the truth man ah, ah,

where |’ ve been at, you know.
After a hearing, the court found the statenment voluntary and
adm ssible. Such rulings will be disturbed on appeal only upon a
finding of clear and manifest error. State v. Prince, 160 Ariz.
268, 272, 772 P.2d 1121, 1125 (1989).
159 Cafiez argues that he never stated that he understood or
wai ved his rights. However, Mranda rights are waived by conduct
where, as here, the defendant answers questions followi ng M randa
war ni ngs. State v. Tapia, 159 Ariz. 284, 287, 767 P.2d 5, 8
(1988). Merchant’s question and inferred answer (“Yes? (k.”)
suggest that Canfez indicated he understood his rights. I n
addition, Cafiez expressly consented to questioning and assured
Merchant that he would answer truthfully. This is sufficient to
uphold the trial court’s ruling under the mani fest error standard.
Furthernore, Cafez does not point to any evidence that he was
i ncapabl e of under standi ng the warni ngs provided. In addition, the
fact that the defendant had significant experience with the
crimnal justice system suggests that he understood his rights.
See id. The trial court’s ruling was not clearly erroneous.

C. Rule 403
160 Cafiez al so argued at trial that even if the substance of
his statenment was otherw se admissible, it should not have been

presented to the jury by audi otape. He objected to the tape on the
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ground that the state’s only reason for playing it was to prejudice
the jury by showcasing his thick accent, poor granmar, limted
educati on, and cocky, nonchal ant attitude. He contends that the
danger of unfair prejudice in these respects substantially
out wei ghed the tape’ s probative val ue. Ariz. R Evid. 403(b).
Cafiez relies heavily upon the argunent that the substance of the
interview could have been presented by other neans, such as the
transcript or the interviewing officer’s testinony. The state
counters that the tape provided the best evidence of what Cafez
said and how he said it.

161 Because the trial court is best situated to conduct the
Rul e 403(b) balance, we will reverse its ruling only for abuse of
di scretion. State v. Roscoe, 184 Ariz. 484, 493, 910 P.2d 635, 644
(1992). W conclude, however, that it would require a rare case
for the defendant’s own statenment to be seen as prejudicial to the
extent it should be excluded under Rule 403. This is not that
case. Moreover, because the jury’'s credibility determ nati on woul d
be aided by hearing Cafiez’ deneanor, the tape clearly had
substanti al probative value. The trial court’s resolution of the
i ssue was reasonable. W find no abuse of discretion.

VI, LI M TED CROSS- EXAM NATI ON

162 Cafiez argues that the trial court violated his
constitutional right to confront the wtnesses against him by

limting his cross-exam nation of co-defendant Patterson. “[T]rial
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judges retain wide latitude insofar as the Confrontation Cl ause is
concerned to inpose reasonable limts on such cross-exam nation
based on concerns about, anong ot her things, harassnment, prejudice,
confusion of the issues, the witness’ safety, or interrogation that
is repetitive or only marginally relevant.” Del aware v. Van
Arsdall, 475 U S. 673, 679 (1986); see also State v. Flem ng, 117
Ariz. 122, 125, 571 P.2d 268, 271 (1977) (“The right to
cross-exam nation nust be kept within ‘reasonabl e’ bounds and the
trial court has discretion to curtail its scope.”). W evaluate
Cross-exam nation restrictions on a case-by-case basis to determ ne
whet her the defendant was denied the opportunity to present
evidence relevant to issues in the case or the wtness’
credibility. Flemng, 117 Ariz. at 125, 571 P.2d at 271.

163 Prior to trial, the defense interviewed Patterson
extensively concerning his drug use since age nine. The state
filed anmbtioninlimnetorestrict cross-exam nation with respect
to such prior bad acts under Rule 608(b), Arizona Rules of
Evi dence. The trial court partially granted the notion, ruling
t hat though defense counsel could not “start wwth himas a child
and go through his history using drugs,” cross-exam nation woul d be
permtted on his regular usage, the extent and effect of his use
the night of the nurder, and his potential notive to commt these
crimes in order to buy drugs. The trial court found Patterson’s

nore renote drug use irrelevant and unduly prejudicial.
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164 Caifiez contends that his inability to delve into
Patterson’s full drug history deprived himof his right to i npeach

the witness and present his defense that Patterson had a notive to

commt the crines. W di sagree. The trial court expressly
permtted cross-exam nation on notive. The court also allowed
questioning concerning Patterson’s habitual drug use. Def ense

counsel elicited from Patterson his usual drug use, his drug use
the night of the nurder and the foll ow ng day, his poor financial
circunstances, his inability to acquire drugs in the few days
before the nmurder, his purchase the next day of $20 of marijuana,
and his unclear and inconplete nenory of nuch of the night. The
trial court only precluded questioning as to historical, “specific
i nstances of drug use and the length of tine.” Despite this
restriction, Cafiez was permtted to elicit facts necessary to
support his theory that Patterson was a drug addict in need of
noney to support his habit. W find that the limts upon cross-
exam nation were entirely reasonabl e and di d not prevent Cafiez from
i npeaching the witness or presenting a defense. There was no
confrontation clause violation.

| X.  GRUESOVE PHOTOGRAPHS

165 Cafiez argues that the adm ssion of gruesone photographs
deprived him of a fair trial and rendered the death penalty
unreliable. W review the adm ssion of potentially inflammtory

phot ographs for clear abuse of discretion. State v. Mirray, 184
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Ariz. 9, 28, 906 P.2d 542, 561 (1995). Relevant photographs wll
be excluded only if they are inflammtory and the risk of unfair
prej udi ce substantially outwei ghs their probative value. State v.
D ckens, 187 Ariz. 1, 18, 926 P.2d 468, 485 (1996); Ariz. R Evid.
403.

166 “[ Al ny phot ograph of the deceased in any nurder case is
relevant to assist a jury to understand an i ssue because the fact
and cause of death are always relevant in a nmurder prosecution.”
State v. Spreitz, 190 Ariz. 129, 142, 945 P.2d 1260, 1273 (1997)
(internal quotations and alterations omtted) (quoting State v.
Chappl e, 135 Ariz. 281, 288, 660 P.2d 1208, 1215 (1983)). Cafiez’
assertion that the photos were probative only of matters not in
di sput e does not render themirrelevant as the state nust carry its
burden of proof on uncontested issues as well as contested ones.
Di ckens, 187 Ariz. at 18, 926 P.2d at 485.

167 Cafiez obj ected to Exhibit 19, a photograph, on the ground
that it was cunul ative and its prejudi ce outweighed its rel evance.
The court overruled the objection and admtted the photo as
evi dence of what Hal e’s son saw upon entering the house. W do not
find the photo gruesone or inflanmatory. It depicts the body |ying
on the floor, partially obscured by boxes in a cluttered |iving
room The victims shirt is blood-soaked, but neither his head nor
face is visible. This photo has little or no tendency to inflane

a jury. However, it likewise has little or no probative val ue
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since the position of the body was not contested. Chapple, 135
Ariz. at 289, 660 P.2d at 1216. Because both the risk of prejudice
and the probative value were mnimal, the forner did not
substantially outweigh the latter. The trial court did not abuse
its discretion in admtting the photograph.

168 Cafiez al so objected to Exhibit 75 as unduly prejudicial
and irrelevant. The state offered the photo on re-direct to show
the position of the body as seen by the first officer on the scene.
The trial court admtted the photo upon a finding that it was not
undul y prejudicial or gruesone. The photo shows the body |ying on
its side wearing a bl ood-soaked shirt with the brui sed and bl oodi ed
|l eft arm partially obscuring the face. W do not find the photo
i nfl anmatory or gruesone. Cafilez concedes that corroboration of
W tnhess testinony is a proper use of photographic evidence, but
argues that this photo was not corroborative because the officer
testified that it did not accurately depict his recollection of the
position of the head. The court recognized this discrepancy but
admtted the photo because it depicted the officer’s view upon
openi ng the door. Moreover, Cafez’ objection went to weight, not
adm ssibility. The photograph was probative to rebut the
defendant’ s attenpt to i npeach the officer concerning the position
of the body. The trial court did not abuse its discretion.

169 Cafiez al so objected to the adm ssion of Exhibits 32, 33,

and 34 -- large format head shots taken during the autopsy that
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depict injuries to the victinms face and head. The state offered
them to help the medical examner in illustrating the wounds,
particularly those the doctor would testify were consistent with
the attacks described by Patterson. Cafez conceded their rel evance
but argued that the photographs were unduly inflanmmatory in |ight
of the fact that the defense did not contest the injuries or the
manner in which they were inflicted. The defense argued that the
evi dence should be presented verbally or by diagram to avoid
inflamng the jury. The trial court ruled that the photos were
relevant inillustrating the doctor’s testinony and that they were
not unduly gruesone. These are the nost graphic photographs
presented, yet we do not find themgruesone or inflamatory. They
show the bruises and cuts to Hale's face consistent wth the
beating described by Patterson, but they are not “unduly
di st ur bing.” Cf. Spreitz, 190 Ariz. at 142, 945 P.2d at 1273
(finding abuse of discretion in adm ssion of autopsy photos show ng
deconposition and insect activity on the body); Chapple, 135 Ari z.
at 287, 660 P.2d at 1214 (finding abuse of discretion in adm ssion
of phot ographs of “burned body, face and skull, the entry wound of
the bullet, a close-up of the charred skull with a | arge bone fl ap
cut away to show the red-col ored, burned dura matter on the inside
rimof the skull”). Because the photographs’ probative value in

hel ping the jury wunderstand the doctor’s testinony was not
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substantially outwei ghed by their potential for prejudice, we find
no abuse of discretion.

X. PURCHASED TESTI MONY

170 Cafiez argues that the adm ssion of Patterson’s and the
Ram rezes’ testinonies violated his due process rights because the
state’s plea agreenent with Patterson and its alleged efforts to
prevent the deportation of the Ramrezes anounted to purchasing
testinmony in violation of Arizona | aw and professional ethics. The
state first responds that Caflez has waived this suppression
argunent, including fundanental error review, for failure to nake
a pretrial notion. However, we will review for fundanental error
even absent a pretrial notion to suppress. See, e.g., State v.
Jones, 185 Ariz. 471, 480-82, 917 P.2d 200, 209-11 (1996)
(review ng adm ssion of evidence for fundanental error despite
failure to raise argunents in notion to suppress).

171 Cafiez contends that the state violated the statutory
prohibition on offering, conferring, or agreeing to confer “any
benefit upon a witness with the intent to . . . influence the
testinony of that person.” A RS § 13-2802(A)(1). However, Cafez
points to no evidence that the state was attenpting to influence
the testinony of either Patterson or the Ramrezes. The statute
prohibits only conferring benefits in an attenpt to influence
testinmony, not in order to obtain truthful testinony. See State v.

Dunai ne, 162 Ariz. 392, 400-01, 783 P.2d 1184, 1192-93 (1989)
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(finding that offer of favorable plea agreenent did not violate
A RS 8§ 13-2802 or rules of professional ethics). The plea
agreenent did not violate the statute.

172 Wth regard to the Ramrezes’ testinony, Caflez all eges
that the prosecutor wote a letter to the INS on their behalf to
ensure that they would not be deported, at |least until the trial
ended. The trial court ordered the letter disclosed, but it is not
in the record. However, the record supports the state’s
characterization of the letter as a nere inquiry into the
Ram rezes’ inmmgration status so that the state could seek a
deposition if there was a risk of unavailability. Once the state
was satisfied that their immgration status was such that
deportation was not a concern, it wthdrew its notion for
depositions. No evidence suggests that the state sought to keep
the Ramrezes in this country or to alter their treatnent by the
INS. Even if it had, nothing suggests that its intent in doing so
woul d have been to influence their testinmony. On this record, we
conclude the INS letter did not violate the statute.

173 Ethical Rule 3.4(b) requires that |awers “not

fal sify evidence, counsel or assist a wtness to testify fal sely,
or offer an inducenent to a wtness that is prohibited by |law”
Ariz. R Sup. C&. 42. Here, neither the plea agreenment nor the INS

|l etter violated the statute, nor was there any evidence that the
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prosecutor falsified evidence or sought false testinony.
Therefore, we discern no ethical violation.

174 Because the state obtai ned Patterson’s and t he Ram rezes’
testinonies without violating the law or rules of ethics, we find
no error in their adm ssion.

Xl.  REASONABLE DOUBT | NSTRUCTI ON

175 Canez argues that the court’s jury instruction on
reasonabl e doubt violated his rights to due process and jury tri al
by i nperm ssibly | owering the state’s burden of proof. Since Cafez
failed to object to the instruction, we wll review only for

fundanental error.

176 The trial court gave the definition of reasonabl e doubt
mandat ed by this court: “Proof beyond a reasonabl e doubt is proof
that | eaves you firmly convinced of the defendant's guilt.” State

v. Portillo, 182 Ariz. 592, 596, 898 P.2d 970, 974 (1995). Caifez
contends that “firmy convinced” is nore suggestive of the |ower
cl ear and convincing standard than it is of the beyond a reasonabl e
doubt standard. See State v. King, 158 Ariz. 419, 423, 763 P.2d
239, 243 (1988) (“[A] ‘firmbelief or conviction’ is truer to the
clear and convincing standard . . . .”) (citing State .
Turrentine, 152 Ariz. 61, 68, 730 P.2d 238, 245 (App. 1986) (“d ear
and convincing evidence is that nmeasure or degree of proof that
will produce in the mnd of the trier of facts a firm belief or

conviction as to the issue sought to be proved.”)). W have
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previously rejected this argunent. State v. Van Adans, 194 Ari z.
408, 418, 984 P.2d 16, 26 29-30 (1999). W do so once again and

thereby reaffirmthe Portillo instruction. The trial court did not

err.
SENTENCI NG | SSUES
CONSTI TUTI ONAL CHALLENGES TO CAPI TAL SENTENCI NG SCHEME
A. Judicial Finding of Aggravating C rcunstances
77 Cafiez argues that Arizona s capital sentencing schene

violates his constitutional right to trial by jury as interpreted
by recent United States Suprene Court precedent. See Apprendi v.
New Jersey, 530 U. S. 466 (2000); Castillo v. United States, 530
U.S. 120 (2000); Jones v. United States, 526 U S. 227 (1999).
VWhat ever the inplications of these cases, this court is bound by
t he Suprene Court’ s deci si on uphol ding Arizona’s systemof judici al
sentencing in capital cases. Walton v. Arizona, 497 U S. 639
(1990). For a fuller treatnent of the issue, see State v. Ring,
200 Ariz. 267, 278-80, 25 P.3d 1139, 1150-52 1Y40-44 (2001), and
State v. Harrod, 200 Ariz. 309, 318, 26 P.3d 492, 503 9140-44
(2001).
B. Untinely Notice of Aggravating G rcunstances

178 Cafiez argues that, as a matter of due process, he was
entitled to pretrial notice of the aggravating factors upon which
the state would rely. He asserts that this early notice is
required in order to afford capital defendants an opportunity to
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rebut trial evidence which may al so be relevant for aggravation.
See ARS 8§ 13-703(C) (any evidence admtted at trial my be
consi dered at sentencing). W once again reject this argunent.
State v. Scott, 177 Ariz. 131, 141, 865 P.2d 792, 802 (1993); State
v. West, 176 Ariz. 432, 452-53, 862 P.2d 192, 212-13 (1993),
overrul ed on other grounds by State v. Rodriguez, 192 Ariz. 58, 63-
64 n.7, 961 P.2d 1006, 1011-12 n.7 9128-30 (1998); State v.
Ri chrmond, 136 Ariz. 312, 315-16, 666 P.2d 57, 60-61 (1983); State
v. Otiz, 131 Ariz. 195, 207-08, 639 P.2d 1020, 1032-33 (1981),
di sapproved on ot her grounds by State v. Getzler, 135 Ariz. 42, 57
n.2, 659 P.2d 1, 16 n.2 (1983). Even if this claim were not
forecl osed by our prior decisions, Caflez has failed to explain how
the nearly seven nont hs between the state’s aggravation di scl osure
in conpliance with Rule 15.1(g), Arizona Rules of Crimnal
Procedure, and the commencenent of his sentencing hearing were
insufficient or otherwise prejudicial to his ability to rebut the
aggravation. W find no due process violation.
C. Judicial Finding of Prior Convictions

179 Cafiez clainms that Arizona’'s sentencing schene, which
provides for jury determ nations of prior convictions in non-
capital cases but not in capital cases, is arbitrary and capri ci ous
in violation of his rights to due process and equal protection
under the Fourteenth Amendnent. W have expressly rejected this

argunment. West, 176 Ariz. at 454, 862 P.2d at 214. Moreover, the
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claim fails in its prem se since non-capital defendants are no
| onger statutorily entitled to a jury determnation of prior
convictions. See A RS. 8§ 13-604(P); State v. Quinonez, 194 Ari z.
18, 20, 976 P.2d 267, 269 (App. 1999) (finding revocation of
statutory right tojury trial on prior convictions constitutional).
180 In addition, Cafiez contends that as an aggravating
circunstance, his prior convictions nust be proven to a jury.
However, whatever the inpact of Apprendi on Walton, it is clear
that prior convictions nay be found by the court. Apprendi, 530
U S at 490 (“Qther than the fact of a prior conviction, any fact
that increases the penalty for a crinme beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond a
reasonabl e doubt.” (enphasis added)).

D. Victims Age as Aggravating G rcunstance
181 Cafiez argues that the victims age is an inpermssible
aggravating factor because (a) the lives of children and the
elderly are not nore valuable, (b) the legislature’ s addition of
t he aggravat or expanded rat her than narrowed the reach of the death
penalty, and (c) its application double counts the heinous, cruel,
or depraved aggravator. W have upheld the (F)(9) aggravator:

W find that the age of a victim is an appropriate

aggravating factor because a rational basis exists for

it. By adopting the (F)(9) factor, the |legislature

determined that the young and old are especially

vul nerabl e and shoul d be protected. It is not irrational

for the legislature to conclude that nurders of children
and the elderly are nore abhorrent than other
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first-degree nurders. Thus, in the absence of sufficient

mtigating factors, nurders of this sort should be

puni shed nore severely. In addition, the age of the

victimis relevant to an inquiry into the defendant's

characteristics and propensities. Those who prey on the

very young or the very old are nore dangerous to society.
State v. Smith, 193 Ariz. 452, 462, 974 P.2d 431, 441 148 (1999).
182 As to double counting, we presune that, even where the
fact of the victims age is used in finding two aggravating
factors, trial courts wll not count it twi ce when weighing
aggravation against mtigation. State v. Mdina, 193 Ariz. 504,
512, 975 P.2d 94, 102 125 (1999). Here, however, we need not
i ndul ge the presunption since the trial judge explicitly made his
hei nous, cruel, or depraved finding “without regard to the age of

the victim” This aggravating circunstance was not wei ghed tw ce.
1. STATUTORY AGGRAVATI NG FACTORS
A.  Prior Serious Convictions

183 Prior convictions of certain enunerated offenses
constitute an aggravating circunstance. A RS 8 13-703(F)(2),
(H(1). Cafiez argues that the state failed to prove his prior
convictions at the sentencing hearing. He does not appear to
contest the quantum of proof or the fact that his prior offenses
qual ify as serious under the statute. Instead, he objects that the
evi dence relied upon was admtted at the trial on prior convictions

rat her than at the capital sentencing hearing.
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184 Following the jury' s guilty verdicts, the court held a
bench trial on prior convictions. The prior offenses were
denonstrated by the adm ssion, over Cafiez’ evidentiary objections,
of records fromthe Pinma County Superior Court and the Departnent
of Corrections. The state proved by fingerprint and photographic
evi dence that Cafiez was the offender. The court found beyond a
reasonabl e doubt that Cafiez had four felony convictions in Pinma
County Superior Court under CR-12633 and CR-12452 (in which three
fel oni es had been conbined for prosecution as a single felony).

185 At the capital sentencing hearing, the state sought to
question a custodian of records fromthe Departnent of Corrections
to elimnate Cafiez’ authentication objection to the DOC records

admtted at the prior conviction trial. The judge declined to hear

the wtness, saying, “if | were wong before [about the
adm ssibility of the docunents], I'’m wong now, if | was right
before, I"'mright now” This decision also elimnated the need to

call an expert to testify that the DOC record fingerprint matched
that of Cafiez since such testinony had been admtted at the prior
convictions trial. The court found beyond a reasonabl e doubt that
Cafiez had been convicted of the serious offenses of first degree
burgl ary and aggravated robbery in CR 12452.

186 Despite the statutory provision that “[e] vidence adm tted
at the trial, relating to such aggravating or mtigating

ci rcunst ances, shall be considered wthout reintroducing it at the
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sent enci ng proceedi ng,” Cafiez argues that the sane evidence had to
be admtted again at the sentencing hearing. A R S. 8§ 13-703(C).
He contends that the bench trial on prior convictions was not part
of the “trial” contenplated by 8§ 13-703, but a hearing solely for
provi ng aggravation of the non-capital offenses under § 13-702. W
see no reasonto read “trial” in 8 13-703 so narrowWy. Section 13-
703(C) obviates the need for re-introduci ng for sentenci ng purposes
evi dence whi ch has al ready properly been placed before the court.
Cafiez’ limting construction of the term “trial” as used in the
statute would frustrate the judicial econony objective of the

provi sion w thout any discernible offsetting gains in accuracy or

fairness.
187 The only case cited in support of refusing to use trial
evi dence at sentencing is inapposite. In State v. Hensley, the

def endant was convicted upon stipul ated evidence. 137 Ariz. 80,
89-90, 669 P.2d 58, 67-68 (1983). Because the parties had not
intended that the stipulated evidence be used at sentencing, we
remanded for a hearing at which the trial court could make findi ngs
of fact based upon adm ssible evidence. 1d. Here, in contrast,
the trial judge made findings of fact supported by evidence
properly before the court. Cafiez clainms to have thought that the
evi dence of prior convictions admtted at the bench trial on prior
convictions would be used only for non-capital sentencing. In

l'ight of the Ianguage of § 703(C), this was not a reasonable
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assunpti on. Mor eover, Cafiez had anple opportunity to rebut the
prior conviction evidence at the capital sentencing hearing seven
nmont hs | ater.

188 Cafiez al so asserts w thout argunent that the trial court
erred in admtting the docunentary evidence of his prior
convictions. This issue may be deened wai ved for failure to argue
it on appeal. See State v. Bolton, 182 Ariz. 290, 298, 896 P.2d
830, 838 (1995). Nevertheless, we note that the DOC record appears
to have been properly admtted as a self-authenticating docunent
because it is a public record bearing a signed certification by the
departnent’s custodian. Ariz. R Evid. 902(2), (4). Simlarly,
the copy of the mnute entry reflecting Cafez’ convictions bears
the seal of the Pima County Superior Court and a signed
certification by the clerk of the court that it is atrue copy. W
find no error in the adm ssion of either docunent.

B. Elderly Victim

189 It shall be considered an aggravating circunstance where
the nmurder victim was at least 70 years old. ARS § 13-
703(F)(9). Caflez argues that the trial court erred in admtting a
birth certificate to prove Hale's age and that therefore the state
failed to prove this aggravating factor. At the sentencing
hearing, Cafiez objected that the birth certificate |I|acked

aut hentication and contai ned hearsay. The trial court overruled
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the objection w thout explanation. W find it unnecessary to
address the adm ssibility of the birth certificate.

190 The wvictinmis age need not be established by
docunent ation, such as a birth certificate or driver’s |icense, but
may be proven by the testinony of people who knew him See Medi na,
193 Ariz. at 511, 975 P.2d at 101 923 (upholding finding of
victims age based upon testinony of girlfriend and nedical
exam ner, although the defendant also admtted the age in his
sentenci ng menorandum). Even without the birth certificate, the
uncontradi cted evi dence anply supports the trial court’s finding as
to Hale’s age. First, Hale's son testified w thout objection to
Hal e’ s birthday (June 26, 1918) and age (77) as matters of famly
history. See Ariz. R Evid. 803(19). Second, the photographs of
Hal e admtted at trial corroborated his age. Third, the coroner
testified without objection that the victinms body was consi stent
with that of a 77-year-old man. Finally, no evidence contradicted
the victims age. W agree with the trial court that the state

proved beyond a reasonabl e doubt that Hale was at |east 70 years

ol d.

C. Pecuniary Gin
191 This aggravator requires a finding that “the defendant
commtted the offense . . . in expectation of the receipt of
anything of pecuni ary val ue.” A R S 8 13-703(F)(5).

Specifically, the state nust prove that pecuniary gain was a
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“notive, cause, or inpetus for the murder and not nerely the
result.” State v. Kayer, 194 Ariz. 423, 433, 984 P.2d 31, 41
(1999). This proof may be either by “tangi bl e evidence or strong
circunstantial inference.” State v. Hyde, 186 Ariz. 252, 280, 921
P.2d 655, 683 (1996). Here, the record anply supports the tria

court’s findings “that the offense was notivated by the desire for
pecuniary gain and the objective was robbery of the victim that
the death occurred in the course of and in furtherance of the
defendant’s efforts to obtain the victims property.”

192 The evidence supports, and Caflez does not dispute, the
trial court’s conclusion that the robbery was notivated by Cafiez’

desire to get noney for drugs. Yet Cafez contends that while the
robbery may have been notivated by pecuniary gain, the nurder was
not. He attenpts to distinguish the notive for the assaults from
the notive for the nmurder, arguing that because he did not intend
or need to kill in order to effect the robbery, pecuniary gain was
not a notive for the nurder. Under this reasoning, because the
mur der was assertedly not contenplated, it had no notive at all and
hence does not qualify for (F)(5) aggravation. Gven the quantity
and quality of wounds inflicted, we find patently absurd the claim
that this victinms death was uni ntenti onal

193 More inmportantly, pecuniary gain aggravation does not
require a notive to kill. Aggravation under this factor may al so

be based upon a causal connection between the pecuniary gain
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objective and the killing. Kayer, 194 Ariz. at 433, 984 P.2d at 41

(holding that (F)(5) aggravation is established where pecuniary

gain was a “cause” of the nurder). Thus, we have upheld the
pecuniary gain factor even where the killing my have been
uni ntentional . State v. Harding, 141 Ariz. 492, 500, 687 P.2d

1247, 1255 (1984) (uphol ding pecuniary gain factor where robbery
vi ctim asphyxi ated as a result of binding and gagging). Neither
does the fact that a killing is not necessary to effectuating the
under | yi ng robbery precl ude a pecuni ary gai n aggravation. State v.
Coner, 165 Ariz. 413, 429, 799 P.2d 333, 349 (1990). “When the
def endant cones to rob, the defendant expects pecuniary gain and
this desire infects all other conduct of the defendant.” State v.
LaG and, 153 Ariz. 21, 35, 734 P.2d 563, 577 (1987). Thus, the
state need not prove the defendant intended beforehand to kill as
well as rob. 1d. at 35-36, 734 P.2d at 577-78.

194 W recogni ze that “[a] nurder commtted in the context of
a robbery or burglary is not per se notivated by pecuniary gain.”
State v. Sansing, 200 Ariz. 347, 353, 26 P.3d 1118, 1124 113
(2001). Neverthel ess, killing the victim and sole witness of a
robbery is powerful circunstantial evidence of an intent to
facilitate escape or hinder detection and thus advance the
under | yi ng pecuni ary gain objective. See, e.g., State v. Hoskins,
199 Ariz. 127, 147, 14 P.3d 997, 1017 187 (2000) (“Wen a robbery

victimis executed to facilitate the killer's escape and hi nder
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detection for the purpose of successfully procuring sonething of
val ue, the pecuniary gain notive is present.”); State v. Rockwel |,
161 Ariz. 5, 14, 775 P.2d 1069, 1078 (1989) (even if commtted
after property had been taken, “the nurder was part and parcel of
t he robbery because it resulted in elimnating the only witness to
the crinme.”); State v. Correll, 148 Ariz. 468, 479, 715 P.2d 721,
732 (1986) (finding pecuniary gain aggravation where “the nurders
were part of the overall schene of the robbery with the specific
purpose to facilitate the robber’s escape.”). The inference is
particularly strong in cases, like this one, where the defendant
made no attenpt to cover his face or otherw se conceal his identity
fromthe victim State v. Geenway, 170 Ariz. 155, 165, 823 P.2d
22, 32 (1991) (finding pecuniary gain notive for nurder of robbery
victim where defendant commtted honme invasion robbery wthout
attenpting to cover his face despite knowi ng victinms were inside).
195 W can concei ve no nonpecuni ary reason for Cafiez to kill
this victim Cafez assaulted Hale in order to secure his property,
and Hale’s death facilitated Cafilez’ escape and hi ndered detection
of the robbery. Hal e’ s death was therefore directly caused by
Cafiez’ desire for pecuniary gain and cannot be described as
accidental or unexpected such that (F)(5) aggravation mght be
i nappropriate. See State v. Trostle, 191 Ariz. 4, 18, 951 P.2d

869, 883 (1997) (“[A] significant consideration is whether the
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killing was part of an overall robbery schene, as opposed to bei ng
unexpected or accidental.”).

196 This is not a case in which the robbery and nurder can be
characterized as separate events for (F)(5) purposes. Sansing, 200
Ariz. at 353-54, 26 P.3d at 1126-27 22 (finding nmurder commtted
at | east an hour after robbery a separate event). Were, as here,
the killing and robbery take place al nost sinultaneously, we wll
not attenpt to divine the evolution of the defendant’s notive in
order to discern when, or if, his reason for harmng the victim
shifted frompecuniary gain to personal “anusenent” or sone ot her
specul ati ve nonpecuni ary drive. Medina, 193 Ariz. at 513, 975 P. 2d
at 103 131 (finding causal relationship between pecuniary gain
notive and nurder attenuated by fact that killing was “renoved in
time and place” from robbery) (quoting State v. Rinehardt, 190
Ariz. 579, 591, 951 P.2d 454, 466 (1997)).

197 We find beyond a reasonabl e doubt that Cafez’ desire for
pecuniary gain was a direct and i mredi ate cause of the nurder. The
trial court correctly found (F)(5) aggravation.

198 Cafiez al so argues that pecuniary gain was doubl e counted
because it was both an aggravating factor of the felony nurder and
an el enent of the underlying arnmed robbery. W have |ong since
rejected this argunent because the pecuniary gain aggravator
requires factual findings apart from the elenents of robbery.

State v. Carriger, 143 Ariz. 142, 161, 692 P.2d 991, 1010 (1984).

51



D. Especially Cruel, Heinous, or Depraved Ofense
199 Aggravation wi || be found where the of fense was conm tted
in “an especially heinous, cruel or depraved manner.” A R S. 8§ 13-
703(F) (6). Any one of the three elenments will establish (F)(6)
aggravation. State v. Getzler, 135 Ariz. 42, 51, 659 P.2d 1, 10
(1983). Here, the trial court found the offense cruel as well as
hei nous or depraved. On independent review, we find (F)(6)
aggravation established beyond a reasonable doubt due to the
cruelty of the attack.
1. Especially Cruel

1100 The cruelty factor goes to the nental and physical
angui sh suffered by the victim State v. Cark, 126 Ariz. 428,
436, 616 P.2d 888, 896 (1980). Therefore, the victim nust be
conscious for at |east sone of the wounds inflicted. State v.
Lopez, 163 Ariz. 108, 114-15, 786 P.2d 959, 965-66 (1990). The
state nust al so show that the defendant knew or should have known
that the victimwould suffer. Trostle, 191 Ariz. at 18, 951 P.2d
at 883. Here, the court found that Hal e was conscious at the tine
of the initial stabbing and remained at | east partially conscious
through the attenpted strangulation and beating. The court
therefore concluded that Caflez “caused the victim pain and agony
for a sufficient period of tine to constitute cruelty as defined by

| aw.
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101 On appeal, the state concedes that the evi dence does not
support the trial court’s conclusion that the stab wounds preceded
the beating. Although in its closing argunent the state argued
t hat the stabbi ng preceded the beating, the state now contends that
the evidence strongly suggests the stabbing cane last. In either
event, the state believes the evidence supports the court’s finding
of nmental and physical anguish. To denonstrate that Hale was
consci ous throughout the robbery, the state offers the foll ow ng
chronol ogy based on Patterson’s testinony.

1102 Cafiez knocked on the door and forced his way in. From
outside, Patterson could hear a struggle. Caflez then opened the
door and told himto conme in. As Patterson entered, he stepped
over Hale's “squirm ng” body. Wen Patterson returned froml oadi ng
a televisioninto the truck, he found Cafiez strangling Hale with a
white cloth. Patterson turned to | eave, but Cafiez cane to the door
and ordered himback in. When Patterson re-entered the house, he
saw Hal e still nmoving on the ground. He also saw a folding knife
on a stand next to a chair (the police later found an open fol ding
knife, with a tiny anount of species-indeterm nate blood on it,
| ying on the chair). Patterson next saw Cafez strike Hale with his
fist and a frying pan. As Patterson left for the last tine
carrying the stereo speakers, he stepped over Hal e, who was rai sing
his right armtoward his head. The nedical exam ner testified that

this notion suggests Hal e was consci ous enough to feel painin his
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head. The nedical exam ner also testified that one of the stab
wounds was a defensive injury, indicating consciousness.

1103 Cafiez argues that the evidence does not prove beyond a
reasonabl e doubt that Hale remai ned conscious during the attack.
The nedi cal exam ner could not determne the order in which the
injuries were inflicted and testified that any of the ten blunt
force injuries to the head could have resulted in imediate
unconsci ousness. Thus, Cafiez argues that Hale may have been
unconscious fromthe first blow |In the alternative, Cafez notes
that the nedical examner also testified that one of the stab
wounds woul d have rendered Hal e unconsci ous. Therefore, Cafez
concl udes that whatever the order of injuries, Hale was probably
unconsci ous soon after attacks began. However, Patterson reported
seei ng Hal e novi ng at several points throughout the robbery. Thus,
what ever the sequence of attacks, the evidence denonstrates that
they did not result in sustained unconsci ousness.

1104 We concur with the trial court’s especial cruelty ruling.
This is not a case in which cruelty cannot be established because
one course of events consistent with consciousness is as likely as
anot her suggesti ng unconsci ousness. See State v. Bolton, 182 Ari z.
290, 311, 896 P.2d 830, 851 (1995 (noting that a finding of
especial <cruelty is precluded by inconclusive evidence of
consci ousness). Patterson’s uncontroverted testinony indicates

t hat Hal e was consci ous t hroughout the robbery and assaults. This
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is not a case in which the injuries were inflicted in quick
succession such that the victim had no opportunity to suffer or
contenplate his fate. Cf. State v. Soto-Fong, 187 Ariz. 186, 203-
04, 928 P.2d 610, 627-28 (1996). | nst ead, Cafiez’ assaults were
punctuated by his renoving property to the truck and ordering
Patterson to help in the theft. Finally, Cafiez’ assertion that
Hal e’s suffering did not constitute cruelty because it was not
i ntended or foreseeable is facially untenable. Cf. State v. Smth,
146 Ariz. 491, 504, 707 P.2d 289, 302 (1985) (finding no cruelty
because gunshot to the head could not reasonably be foreseen to
cause suffering). The state has carried its burden of proving
especi al cruelty beyond a reasonabl e doubt.
2. Especially Heinous or Depraved

1105 The trial court inplicitly found the of fense hei nous or
depraved because the repeated attacks on the victim were
unnecessary to acconplishing the robbery, the victimwas attacked
after he was rendered hel pl ess, and the violence was gratuitous.
These findings are recogni zed factors for establishing hei nousness
or depravity. Getzler, 135 Ariz. at 52, 659 P.2d at 11. However,
hei nousness or depravity aggravation nust stand or fall wth a
gratuitous violence finding because a showi ng of hel pl essness and
sensel essness, wthout nore, is not, as a matter of |aw,
sufficiently aggravating. Trostle, 191 Ariz. at 18, 951 P.2d at
883.
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1106 Vi ol ence beyond that necessary to kill is gratuitous.
Ri nehardt, 190 Ariz. at 590, 951 P.2d at 465. Here, Cafez
attenpted to strangle Hal e, stabbed himsix tines, and delivered 21
blunt force injuries, ten of themto the head. He attacked Hale
with his fist, a frying pan, a laundry bag, and a knife. Cafez
argues that this violence was not grossly in excess of that
required to kill. This point is valid in light of the state’'s
contention that the stabbing cane last. On this interpretation of
t he evi dence, Cafiez nerely escal ated his attacks until he succeeded
in killing Hale. Therefore, we cannot find beyond a reasonable
doubt that the viol ence exceeded that necessary to kill

1107 The trial court held the killing sensel ess because it was
unnecessary to the robbery. W agree. After incapacitating Hale
in the initial attack, Cafiez could easily have renoved the
property. He argues, without nerit, that the killing cannot have
been both sensel ess and notivated by pecuniary gain. A nurder is
sensel ess when unnecessary to the defendant’s crimnal purpose.
State v. Lee, 189 Ariz. 608, 619, 944 P.2d 1222, 1233 (1997). The
purpose here was to take Hale's property. Thus, there is no
i nconsi stency between the pecuniary gain objective and the
sensel essness of the killing.

1108 The trial court also found that the victi mwas hel pl ess.
We agree. Hel pl essness is present when the victimis unable to

resist. Hyde, 186 Ariz. at 281, 921 P.2d at 684 (finding

56



hel pl essness where elderly victins had been subdued prior to nost
vi ci ous attacks). Here, the initial assault rendered Hale
i ncapabl e of resistance. The nere presence of a defensive stab
wound does not show that the victi mwas capable of resisting. See
State v. Mller, 186 Ariz. 314, 324, 921 P.2d 1151, 1161 (1996)
(attenpt to resist does not preclude finding of helpl essness).
1109 Al t hough we agree that the victimwas hel pl ess and the
killing senseless, these factors alone are not enough.
Accordingly, we cannot concur in the trial court’s finding of
hei nousness or depravity. The defendant’s state of mind sinply
does not rise to that level on this record. See Trostle. Ve
therefore conclude that evidence is not sufficient to justify a
findi ng of hei nousness or depravity as an aggravati ng ci rcumnst ance.
1. MTIGATING O RCUVMSTANCES

110 The sentencing court nust “consider as mtigating
ci rcunstances any factors . . . which are relevant in determning
whet her to i npose a sentence | ess than death, including any aspect
of the defendant’s character, propensities or record and any of the
ci rcunstances of the offense.” A RS. 8§ 703(G; see also Lockett
v. Ohio, 438 U S. 586, 604 (1978). However, “it is not required to
find that evidence to be mtigating. If it does find that the
evidence is mtigating, the weight to be given that evidence is
withinits discretion.” State v. Conzales, 181 Ariz. 502, 515, 892

P.2d 838, 851 (1995). The defendant bears the burden of proving
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mtigation circunstances by a preponderance of the evidence. State
v. McMirtrey, 143 Ariz. 71, 72-73, 691 P.2d 1099, 1100-01 (1984).
A, Statutory Mtigation

1111 Arizona's capital sentencing statute provides that it
shall be a mtigating factor if the “defendant’s capacity to
appreciate the wongfulness of his conduct or to conform his
conduct to the requirements of law was significantly inpaired.”
A RS 8§ 13-703(G(1). This was the only statutory mtigation
advanced at trial or on appeal. Cafez argues that the trial court
erred in finding that he was not “significantly inpaired.” I n
support of this factor, Caflez points to evidence that he was
mental ly retarded, was taking nmedication for seizures, suffered a
depressive disorder, had little education, was illiterate,
exhi bi ted synptons of brain damage, was probably a drug addi ct, and
was intoxicated at the tinme of the offense.

1112 Cafiez’ primary contentionis that his intoxication and/or
craving for drugs at the tine of the murder was enough to establish
(GQ(1) mtigation. Al t hough Caflez was using crack cocaine the
night of the nurder, there was no evidence of his degree of
intoxication nor “that it overwhelned his ability to control his
physi cal behavior.” State v. Stanley, 167 Ariz. 519, 530-31, 809
P.2d 944, 955-56 (1991) (upholding finding of no (G (1) mtigation
and contrasting with State v. Rossi IIl, 154 Ariz. 245, 250-51, 741

P.2d 1223, 1228-29 (1987), in which there was uncontroverted expert
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testinony that defendant’s addiction was so great that his “whol e
personality began to evolve around the use of cocaine”). Her e,
Cafiez was in control of hinself to the extent that he drove away
fromthe scene of the crinme with his headlights turned off and went
hone to cl ean up and change clothes after selling Hale s property.
See Rinehardt, 190 Ariz. at 591-92, 951 P.2d at 466-67.

1113 The evidence of brain damage, nental illness, and
retardation was conflicting. Three psychol ogi cal experts eval uat ed
Cafiez. First, Cafez’ psychol ogi cal expert, Dr. Tatro, exam ned him
on June 10, 1998. He di agnosed borderline personality disorder
with antisocial features, intermttent explosive personality
di sorder, depressive disorder recurrent, and possi bl e organic brain
syndronme. Next, on referral by Tatro, Dr. Bl ackwood exam ned Cafiez
specifically for neuropsychol ogical problens (brain danage or
dysfunction) on July 21, 1998. H's finding of indications of
organi c brain damage was qualified due to suggestions that Cafez
may not have been trying at the tests. Finally, the state’s
psychol ogi cal expert, Dr. Youngjohn, eval uated Cafez on August 6,
1998. Youngj ohn found no evidence of nental illness or brain
damage, but diagnosed antisocial personality disorder and the
closely rel ated psychopat hic personality disorder. He found Cafez
a dangerous person who is likely to re-offend. Youngj ohn al so
testified that his, Blackwood’s, and Tatro’s testings all indicated

t hat Canez was probably “faking it” to exaggerate synptons. Tatro
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did not test for malingering, but, based wupon his clinical
interview, he opined that Cafez was trying as hard as he coul d.
Youngj ohn determ ned that when Cafiez’ intelligence, as tested by
both Tatro and hi nsel f, was adj usted for soci oeconom ¢ background,
it fell within the average range. Tatro did not deem such an
adj ust mrent necessary.

1114 “The trial judge has broad discretion in determ ning the
wei ght and credibility given to nental health evidence.” State v.
Doerr, 193 Ariz. 56, 69, 969 P.2d 1168, 1181 9164 (1998). On
i ndependent review, we accord great deference to the trial court’s
concl usi ons because the “trial judge is in the best position to
evaluate credibility and accuracy, as well as draw inferences,
wei gh, and bal ance.” Hoskins, 199 Ariz. at 149, 14 P.3d at 1019
197 (internal quotations omtted) (quoting State v. Bible, 175
Ariz. 549, 609, 858 P.2d 1152, 1212 (1993)). Presented wth
conflicting psychological evidence, the trial <court credited
Youngj ohn, who agreed with Tatro’s antisocial personality disorder
di agnosi s but not his borderline personality disorder diagnosis.
In any event, both personality disorders are insufficient to
establish (G (1) mtigation. See Hoskins, 199 Ariz. at 149, 14
P.3d at 1019 996 (agreeing with trial court that antisocial and
borderline personality disorders are conduct disorders not
sufficient to establish (G (1) mtigation). Moreover, despite any

psychol ogi cal problens, the evidence denonstrates that Cafez
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understood the wongful ness of his conduct. W agree with the
trial court’s conclusion that this statutory mtigating factor is
not present because Cafiez was not significantly inpaired.
B. Non-Statutory Mtigation
115 Cafiez argues that the trial court inproperly rejected
each of his proposed bases for non-statutory mtigation.
1. Drug and Al cohol Use
1116 The court found that though Cafiez was sonmewhat i npaired,
there was not “a sufficient connection between the use of al cohol
or drugs and the offense for this to constitute a sufficiently
mtigating factor.” Cafiez argues that his inpairnment due to
intoxication, even if not sufficient for statutory mtigation,
shoul d be considered. However, a causal nexus between the
i ntoxication and the offense is required to establish non-statutory
inmpairnment mtigation. Kayer, 194 Ariz. at 438, 984 P.2d at 46
154. Cafiez offered no evidence of the degree of his intoxication,
its connection with his actions, or any resulting inmpairnment. A
possibility of inmpairnment will not suffice. 1d. W agree with the
trial court that this factor is, at best, mnimally mtigating.
2. Felony Mirder

1117 The court found the felony murder conviction not a
“sufficiently mtigating circunstance” because it determ ned beyond
a reasonabl e doubt that Cafiez personally killed Hale and that his

conduct was intentional. Contrary to Cafiez’ assertion, this
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finding is clearly supported by the evidence. A conviction for
felony murder is not mtigating when, as here, the *“defendant
intended to kill or kneww th substantial certainty that his action
woul d cause death.” West, 176 Ariz. at 450, 862 P.2d at 210
(internal quotations and alterations omtted). W find the fel ony
mur der conviction not mtigating.
3. Defendant’s Good Character
1118 The court found that Caflez had not proven his good
character by a preponderance of the evidence. Cafez contends that
this factor was dism ssed out of hand. However, he points to no
evidence in support of his alleged good character. To the
contrary, his prior convictions argue against a finding of good
character. See Conzales, 181 Ariz. at 515, 892 P.2d at 851. W
find this factor unproven.
4. Traumatic Chil dhood and Dysfunctional Famly

1119 The trial court acknow edged that Canfez had endured
“violence, suicide, nental illness, and poverty” as a child, but
determ ned that these experiences were “not sufficiently connected
to his conduct at the time of the offense to constitute a
substantial relevant mtigating circunstance.” A defendant’s
difficult childhood is mtigating only where causally connected to
his offense. State v. C abourne Il, 194 Ariz. 379, 387, 983 P.2d
748, 756 135 (1999). Tatro suggested that Cafez may have killed

this elderly victim out of displaced rage toward his abusive
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parents.? However, such a tenuous, speculative nexus is
insufficient to constitute significant mtigation. See Hoskins,
199 Ariz. at 151-52, 14 P.3d at 1021-22 113, 115. W find this
factor unproven.

5. Defendant’s Love of Famly
1120 The trial court found that Cafez had | oving rel ati onshi ps
wth famly nmenbers but did not find this fact a “substantial
relevant mtigating circunstance.” Loving famly relationships are
mtigating. Trostle, 191 Ariz. at 22, 951 P.2d at 887. However,
like the trial court, we find that this factor carries little
wei ght .

6. Mental 11l ness or Inpairnent
1121 The court found that Cafez had a personality di sorder and
|l ow average intelligence or borderline nental retardation.?
Neverthel ess, the court found that Caflez possessed “sufficient
intelligence to nake reasonabl e judgnents regardi ng his conduct.”
Nei t her his personality disorder nor his intelligence were judged

a “sufficiently mtigating factor to call for leniency.” The trial

1 Among ot her things, as the sixth of nine children, Cafiez was
frequently chained by his hands to a table or bed when he
m sbehaved, began using narijuana at age 7, began using heroin at
age 13, witnessed his father attenpt suicide with a knife, and saw
substantial intra-famly violence, including shootings.

2 Mtigation evidence showed a fam ly history of epilepsy and
ment al heal th probl ens, including the suicides of Cafiez’ father and
brother. Caflez reportedly attenpted suicide three tines while a
t eenager.
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court heard expert testinony that Caflez’ personality disorder(s)
may have led himto inpulsive, explosive, or psychotic reactions
when under stress. However, this fact isentitledtolittle weight
si nce Cafez brought the stress upon hinself by electing to commt
t he robbery.

1122 “[T]he weight to be given nental inpairnment should be
proportional to a defendant's ability to conformor appreciate the
wr ongf ul ness of his conduct.” Trostle, 191 Ariz. at 21, 951 P.2d
at 886. Here, this factor isentitledtolittle weight because, as
noted in our (G (1) discussion, the court found, and the evidence
denonstrates, that Cafez appreciated the wongfulness of his
conduct. Moreover, Cafiez has failed to establish a causal 1ink
bet ween any propensity to | ose control and the robbery whi ch he had
in mnd for at |east several hours before carrying it out. See
Kayer, 194 Ariz. at 438, 984 P.2d at 46 {54 (causal nexus between
mental disorder and crinme required for mtigation). W agree with

the trial court that this factor is insufficient to call for

| eni ency.

7. Defendant’s Good Conduct in Court
1123 The court found defendant’s conduct, though appropri ate,
not a relevant mtigating factor. W agr ee. See Trostle, 191

Ariz. at 22, 951 P.2d at 887.

8. Disparate Sentence of Co-Defendant
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1124 “A disparity in sentences between co-defendants and/or
acconplices can be a mtigating circunstance if no reasonable
expl anation exists for the disparity.” Kayer, 194 Ariz. at 439,
984 P.2d at 47 91957-58. Here, Patterson, Cafez’ co-defendant,
recei ved a sentence of only ten years. The court did not find this
fact mtigating because Patterson’s | esser sentence was justified
by his mnor “participation in the offense, his lack of any prior
record, his cooperation with | aw enforcenent and his agreenent to
testify.” In contrast, Cafiez has a substantial crimnal record,
lied to the police, and was found to be the only killer. The trial
court correctly found the disparity in this case reasonable and
hence not mitigating. See Kayer, 194 Ariz. at 439, 984 P.2d at 47
1957-58 (no sentence disparity mtigation where co-defendant
entered pl ea agreenment, provided evidence, and was not the actual
killer).
9. Cunul ative Mtigation

1125 Cafiez al so contends that because each factor was rejected
individually, the court inproperly failed to consider their
cunul ative effect. However, inits Special Verdict the trial court
explicitly held that “the cunulative effect of all of the
mtigation offered by the defendant . . . is not sufficiently
substantial to call for leniency.”

I V. | NDEPENDENT REWEI GHI NG
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1126 W re-weigh all factors, both aggravating and mtigating.
In light of the four statutory aggravating circunstances
establ i shed beyond a reasonable doubt, the absence of statutory
mtigation, and the m ni mal wei ght of the non-statutory mtigating
ci rcunstances, we independently conclude that the mtigating
circunstances are insufficient to call for leniency. In reaching
this conclusion, we are aware that our decision today renoves the
depravity and hei nousness conponent of (F)(6). Even with that
renoval , however , the remaining (F)(6) cruelty finding,
particularly when coupled with the other aggravators, carries
sufficient weight to uphold the defendant’s sentence.

1127 Al t hough Canez does not raise the issue on appeal, we
note that because the trial court found, and we agree, that Cafiez
personal ly killed Hale, Enmund v. Florida, 458 U S. 782 (1982), and
Tison v. Arizona, 481 U S. 137 (1987), are satisfied.

CONSTI TUTI ONAL CLAI M5 RAI SED TO PREVENT FEDERAL PRECLUSI ON
1128 1. The death penalty is per se cruel and unusual
puni shnent . Rejected by Gegg v. Ceorgia, 428 U S. 153, 186-87
(1976); State v. Salazar, 173 Ariz. 399, 411, 844 P.2d 566, 578
(1992).

1129 2. Execution by lethal injection is cruel and unusual
puni shnment. Rejected by State v. H nchey, 181 Ariz. 307, 315, 890

P.2d 602, 610 (1995).
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1130 3. The statute unconstitutionally requires inposition of
the death penalty whenever at |east one aggravating circunstance
and no mtigating circunstances exist. Rej ected by State v.
Bol ton, 182 Ariz. 290, 310, 896 P.2d 830, 850 (1995).

1131 4. The death statute is unconstitutional for its failure
to permt defendants to “death qualify” the sentencing judge.
Rejected by State v. West, 176 Ariz. 432, 454-55, 862 P.2d 192,
214-15 (1993), overruled on other grounds by State v. Rodriguez,
192 Ariz. 58, 63-64 n.7, 961 P.2d 1006, 1011-12 n.7 1928-30 (1998).
1132 5. The death statute is unconstitutional because it
fails to guide the sentencing court. Rej ected by State v. Van
Adans, 194 Ariz. 408, 422, 984 P.2d 16, 30 Y55 (1999).

1133 6. Arizona s death statute unconstitutionally requires
defendants to prove that their |ives should be spared. Rejected by
State v. Ful mnante, 161 Ariz. 237, 258, 778 P.2d 602, 623 (1988).
1134 7. The statute unconstitutionally fails to require
ei ther cunul ative consideration of nultiple aggravating factors or
that the trial court nmake specific findings as to each mtigating
factor. Rejected by Van Adans, 194 Ariz. at 422, 984 P.2d at 30
155.

1135 8. Arizona s statutory schenme for considering mtigating
evidence is unconstitutional because it limts full consideration
of that evidence. Rejected by State v. Mata, 125 Ariz. 233, 242,
609 P.2d 48, 57 (1980).
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1136 9. The mtigation statute is unconstitutional because
there are no statutory standards for weighing. Rejected by State
v. Atwood, 171 Ariz. 576, 645-46 n.21, 832 P.2d 593, 662-63 n.21
(1992), disapproved on other grounds by State v. Nordstrom 200
Ariz. 229, 241, 25 P.3d 717, 729 725 (2001).

1137 10. Arizona’'s capital sentencing statute insufficiently
channel s the sentencer’s discretion in inposing death sentences.
Rej ected by West, 176 Ariz. at 454, 862 P.2d at 214.

1138 11. Arizona’'s death statute is wunconstitutionally
defective because it fails torequire the state to prove that death
is appropriate. Rejected by State v. @l brandson, 184 Ariz. 46,
72, 906 P.2d 579, 605 (1995).

1139 12. The prosecutor’s discretion to seek the death
penal ty unconstitutionally | acks standards. Simlar claimrejected
by Sal azar, 173 Ariz. at 411, 844 P.2d at 578.

1140 13. Arizona’s death sentence has been applied
arbitrarily and in a discrimnatory manner against inpoverished
mal es whose victins have been Caucasi an. Di scrimnatory
application claimrejected by West, 176 Ariz. at 455, 862 P.2d at
215. Arbitrary application claimrejected by State v. Lee, 185
Ariz. 549, 553, 917 P.2d 692, 696 (1996).

1141 14. The constitution requires proportionality revi ew of
a defendant’s death sentence. Rejected by Salazar, 173 Ariz. at

416, 844 P.2d at 583.
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1142 15. There is no neani ngful distinction between capital
and non-capital cases. Rejected by Salazar, 173 Ariz. at 411, 844
P.2d at 578.

CONCLUSI ON
1143 For the reasons set forth, we reverse the conviction of

one count of arned robbery and affirmall remaining convictions and

sent ences.

Charl es E. Jones
Chi ef Justice
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