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11 Shortly before mdnight on August 21, 1983, appell ant
Bernard Sm th backed his car into a parking space and entered the
Low Cost Market in Yuma. At the counter, he requested a pack of
Pl ayer cigarettes and paid for themwith a five dollar bill. Once
cashier Charles Pray opened the cash register, Smth pulled back
t he hamer of the .22 caliber, single-action revolver he carried so
that it would make a clicking sound and told Pray, “Gve ne all of

the nmoney or I wll blow your fucking head off.” Pray did not



i mredi ately conply with Smth’ s demand; instead he tw ce call ed out
the name of the market’s manager. Smth then discharged the gun,
shooting Pray in the neck. Smth went around the counter to renove
the currency fromthe cash register and left the store.

12 Approxi mately fifteen mnutes later, a Yuna County
Sheriff’s Deputy stopped Smth' s vehicle, and an officer of the
Yurma Police Departnent took Smth into custody. In Smth's car,
the police found bl ood-stained currency and a .22 caliber pistol.
13 The State charged Smth with arnmed robbery. Nearly two
weeks | ater Charles Pray died fromhis wounds, and the G and Jury
i ssued an additional indictnment charging Smth with first degree
murder. VWiile Smith was in custody for the incident at the Low
Cost Market, the State also charged him with armed robberies of
three Yurma Circle K stores occurring on July 23, August 14, and
August 15, 1983. Prior to his trial for the Low Cost Market
robbery and Pray’s nurder, a jury convicted Smth of the Crcle K
robberies, and the court sentenced himto three |ife sentences.
14 At his trial for the Low Cost WMarket incident, Snmth
mai nt ai ned hi s i nnocence and bl aned t he robbery and shooti ng on one
Al Johnson, who was never | ocated. The jury did not believe
Smth s defense and convi cted himof both robbery and first degree
mur der . The trial judge sentenced Smth to death. On direct
appeal, we affirmed Smith s conviction and sentence. State v.

Smith, 146 Ariz. 491, 707 P.2d 289 (1985).



15 In 1998, on appeal of the district court’s denial of
Smth's petition for habeas corpus, the Ninth Grcuit Court of
Appeals held that he did not receive effective assistance of
counsel during the sentencing phase of his trial because his
attorney failed to devel op and present “any mtigation evidence at
all for the purpose of defending Smth against the death penalty.”
Smth v. Stewart, 140 F.3d 1263, 1269 (9th G r. 1998). The court
remanded the case to the district court “with directions that it
issue a wit releasing Smth from the sentence of death and
directing that he be resentenced.” Id. at 1274.

16 In April 2001, Judge John N. Nelson of the Yuma County
Superior Court held a sentencing hearing at which he found that the
State proved t hree aggravating ci rcunstances: previous convictions
for which under Arizona lawa life sentence could be i nposed; prior
convictions involving the use or threat of violence; and pecuniary
gain. Arizona Revised Statutes (AR S.) 88 13-703.F.1, 5 (2001),
13-703.F. 2 (1992).' In addition, the judge found that Smith did
not prove any statutory mtigating factors and that the non-
statutory mtigating circunstance he proved did not weigh heavily

enough to call for [|eniency. On May 31, 2001, the court again

! The legislature recently amended Ariz. Rev. Stat.
(AR S.) 8 13-703, so that the aggravating factors are now found in
subsection G and the mtigating factors in subsection H. See
A RS 8§ 13-703 (Supp. 2001). When the court resentenced Smth
this change had not yet taken effect.
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sentenced Smth to death.

17 Appeal to this court is automatic and direct when the
court inposes a sentence of death. A R S. 8§ 13-703.01. A (2001);
Ariz. R CimP. 31.2.b. We exercise jurisdiction pursuant to
Article VI, Section 5.3 of the Arizona Constitution, AR S. section
13-4031, and Arizona Rule of Crimnal Procedure 31.2.b.

(I

18 Prior to the sentencing hearing, Judge Nel son inforned
the parties that the victims son and daughter-in-law, Terry and
Jane Pray, were longtine enployees of the Yuma County Superior
Court and that he had sonme professional contact with themin the
past. Terry Pray had worked as a juvenile probation officer since
1977. M. Pray did not work in the superior court building and had
no professional contact with Judge Nel son after he becane a sitting
judge in 1998, but the two occasionally crossed paths in the court
building. 1In 1974 or 1975, Jane Pray worked as a secretary in the
county attorney’s office for a few nonths whil e Judge Nel son was a
deputy county attorney. Beginning in 1975, she served as a
judicial assistant to superior court Judges Keddie and Hall. In
Septenber 1999, Ms. Pray becane the superior court’s case flow
manager. In that capacity, she occasionally attended neetings with
the judges and also dealt with themon crimnal case flow issues.
Ms. Pray rarely dealt directly with Judge Nel son, who was assi gned

to a civil calendar; when her job required contact with his



chanbers, she usually spoke with his judicial assistant. I n
addition, Ms. Pray's office is situated on the floor above Judge
Nel son’s, and they have little casual contact in the building.

19 After Judge Nelson revealed his acquaintance with the
Prays at a status hearing on January 24, 2000, defense counsel
indicated that he would file a notion for change of venue. Judge
Nel son transferred the case to the Yuma County presiding judge, who
then transferred the case to the presiding judge in Pinal County to
set a hearing on the notion for change of venue. On April 21

2000, Pinal County Judge Boyd T. Johnson conducted a hearing on the
nmot i on.

7110 Smith asserted that his notion was a “hybrid” between a
Rul e 10.3 notion for change of venue and a Rule 10.1 notion for
change of judge and that, although the witten notion referred only
to Judge Nelson, its aimwas to disqualify all the Yuma County
Superior Court judges. See Ariz. R Cim P. 10.1, 10.3. The
State argued that the notion could not be treated as a Rule 10.3
notion because that rule refers only to trials and specifically
excl udes notions based on “the interest or prejudice of the trial
judge.” Ariz. R Cim P. 10.3.a. The State further argued that
if the notion were treated as one under Rule 10.1, it was barred as
untinmely. See Ariz. R Crim P. 10.1.b. Judge Johnson concl uded
that the notion should be treated as a Rule 10.1 notion and that it

was not tinely filed. We review Judge Johnson’s ruling on the



notion for abuse of discretion. State v. Schackart, 190 Ariz. 238,
257, 947 P.2d 315, 334 (1997).

111 We first consider whether Smth wai ved any objection to
Judge Nel son acting as the sentencing judge. W agree wth Judge
Johnson that Smth’s hybrid notion was properly treated as a notion
for change of judge for cause. A notion for change of judge nust
be filed within ten days after discovery that grounds for a change
of judge exist. Ariz. R Cim P. 10.1.b. When Judge Nel son
di sclosed his professional relationship with the Prays, Smth’s
attorney had already planned to file a notion for change of venue
based on the Prays’ enploynent by the court. |In fact, the record
i ndi cates that Smth knew of the professional relationship at | east
six nonths prior to Judge Nelson's disclosure. Therefore, Smth
failed to tinely file his Rule 10.1 notion.

112 Smith now argues that he based his notion on an et hical
conflict, to which objection cannot be waived. See State .
Val encia, 124 Ariz. 139, 141, 602 P.2d 807, 809 (1979). At the
hearing, however, Smth expressly disclainmd any reliance on the
Code of Judicial Conduct as a basis for Judge Nelson’s recusal. He
then argued only that Canon 2, which directs judges to avoid the
appearance of inpropriety, provided the context in which Judge
Johnson shoul d decide the notion. See Ariz. R Sup. C. 81, Canon
2. Smith did not argue that Canon 3.E, which mandates a judge

disqualify hinself when his inpartiality nay reasonably be



questioned, provided a basis for Judge Nel son’s disqualification.
See Ariz. R Sup. C. 81, Canon 3.E We further note that,
al t hough nearly a year passed between Judge Johnson’s order denyi ng
Smith’s nmotion and the sentencing hearing before Judge Nelson,
Smth never availed hinself of the opportunity to bring a speci al
action to challenge Judge Johnson’s decision. Al t hough Smith
arguably wai ved the argunents on which he now relies, we exercise
our discretion and address the nerits of the notion.

113 Rul e 10.1 provides that “any defendant shall be entitled
to a change of judge if a fair and inpartial hearing . . . cannot
be had by reason of the interest or prejudice of the assigned
j udge.” Ariz. R Cim P. 10.1. a. Judges are presuned to be
inpartial, and the party noving for change of judge nust prove a
judge’s bias or prejudice by a preponderance of the evidence.
State v. Carver, 160 Ariz. 167, 172, 771 P.2d 1382, 1387 (1989).
Smth never alleged, and in fact di savowed, that Judge Nel son held
any actual bias, and nothing presented at the hearing shows any
bias. Therefore, Smth did not neet his burden of proof under Rule
10. 1.

114 Havi ng expressly avoi ded relying on the Code of Judi ci al
Conduct as a basis for Judge Nelson's disqualification at the
hearing, Smth now argues that the appearance of inpropriety
created by the Prays’ professional contacts with Judge Nelson

required his recusal. See Ariz. R Sup. C. 81, Canon 2. Although



Smth does not rely upon it, Canon 3.E which states that “[a]
judge shall disqualify hinself or herself in a proceeding in which
the judge's inpartiality mght reasonably be questioned,” also
arguably applies to his present contention. Ariz. R Sup. C. 81,
Canon 3. E(1).

115 Canon 3.E |ists several instances in which a judge nust
disqualify himself or herself.? Judge Nelson’s relationship with
the Prays does not fit into any of the situations delineated in
Canon 3.E for which disqualification is required. The cl osest
anal og i nvol ves those instances in which “the judge has a personal
bi as or prejudice concerning a party.” Ariz. R Sup. C. 81, Canon
3.E(1)(a). However, because Smth made no allegation or show ng
t hat Judge Nel son had any bias, Canon 3. E did not expressly require
Judge Nel son’ s disqualification

116 If a situation is not one of those outlined in Canon 3. E,
but nonetheless inplicates inpartiality, a judge should consider
“[w het her an objective, disinterested observer fully infornmed of
the facts underlying the grounds on which . . . disqualification

[ was] contenpl ated woul d entertain a significant doubt that justice

2 Canon 3. E(1) contains a non-exclusive |ist of situations

that call for a judge’'s disqualification, including instances in
which (1) a judge has a personal bias or know edge of disputed
facts in a proceeding, (2) a judge previously served as an attorney
or is a material witness in the proceeding, (3) a judge has a
financial interest in the proceeding, or (4) a judge has a famly
rel ationship with soneone involved in the proceeding. Ariz. R
Sup. C. 81, Canon 3.E(1)(a)-(d).
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woul d be done in the case.” Ariz. Jud. Ethics Adv. Comm Op. 96-14
at 1 (1996). W find it significant that not even Smth, who
scarcely qualifies as an objective, disinterested observer,
entertained any doubt as to Judge Nelson’s freedom from bias or
prejudice, and thus could not have entertained any significant
doubt that Judge Nelson would do justice in this mtter. We
conclude that Judge Nelson’s limted professional relationships
wth the victims son and daughter-in-law were sufficiently
attenuated that an inforned, disinterested observer would not
entertain significant doubt that justice would be done in Smth’s
sent enci ng. Prior decisions and judicial ethics opinions
concerning simlar situations support that concl usion.

117 In Valencia, we remanded for resentencing because the

trial judge net with the victims brother ex parte and di scussed
sentencing prior to sentencing the defendant to death. 124 Ariz.
at 140, 602 P.2d at 808; see also State v. Leslie, 136 Ariz. 463,
463- 64, 666 P.2d 1072, 1072-73 (1983) (remanding for a new trial
after judge had t el ephone conversations with the victim s rel atives
prior to capital sentencing). In contrast, nothing here suggests
t hat Judge Nel son ever spoke with either Terry or Jane Pray about
Charles Pray’s murder or the upcom ng sentencing hearing.

118 Judicial Ethics Advisory Opinion 00-01, in which the
Committee considered whether vari ous situations required

di squalification, provides additional guidance. See Ariz. Jud.



Et hics Adv. Comm Op. 00-01 (2001). Opinion 00-01 and the opinions
and cases cited therein considered instances in which a judge's
spouse or child worked for a law firm or governnent agency that
appeared before the judge although the judge's relative did not
personally appear.® 1d. at 1-2. The Commttee concluded that the
particul ar facts presented controll ed the outcone i n each situation,
but then determned that none of the ~cases called for
di squalification. Id.

119 Judge Nel son has a far nore attenuated relationship with
the Prays than the famlial relationships discussed in Qpinion 00-
01. In addition, although our constitution considers Terry Pray a
victimof Smth's crine and entitles himto attend any proceedi ngs
against Smth related to his father’s nurder, M. Pray did not
participate in the sentencing hearing. See Ariz. Const. art. 11,
§ 2.1. A 3. W conclude that the Code of Judicial Conduct did not

require Judge Nelson’s disqualification and find no error.*

3 These situations are not specifically addressed by Canon

3. E, but resenble ones in which a judge’s close relative acts as a
| awyer in a proceeding before the judge, or when the judge knows
that a relative has an interest that could be substantially
affected by the proceeding. See Ariz. R Sup. C. 81, Canon
B.E(L)(d)(ii-iii).

4 Al t hough we concl ude t hat Judge Nel son’s participationin
the sentencing hearing did not constitute error, the better
practice, particularly in a capital case, woul d have been to assign
a judge from another county to conduct the resentencing hearing.
Doi ng so apparently woul d have caused no difficulty inthis matter.
Rat her than ask a judge fromanother county to hear only the notion
for change of judge, the presiding judge could have assigned the
action to a judge from another county for purposes of conducting

10



Il

120 Judge Nelson denied Smth's request that a jury be
i npaneled to find aggravating factors. Smith argues that this
denial violated his right to a jury trial under the Sixth and
Fourteenth Amendnents to the United States Constitution.

121 Smith was sentenced pursuant to A R S. section 13-703,
whi ch sets the procedure for sentencing in a case in which the State
seeks the death penalty. That procedure requires the sentencing
judge to find the statutory factors that, if found to exist, qualify
a defendant for capital punishnent. The procedure was decl ared
constitutional in Wilton v. Arizona, 497 U. S. 639 (1990), but pl aced
in doubt by the Suprene Court’s opinion in Apprendi v. New Jersey,
530 U. S. 466 (2000). We recently described the procedure in detail,
poi nting out that Apprendi had not overruled Walton and that we
therefore were required by the Suprenacy Cause to uphold the
Ari zona sentenci ng procedure. State v. Ring, 200 Ariz. 267, 279-80
1 44, 25 P.3d 1139, 1151-52 § 44 (2001).

122 The Suprene Court has now vacated our opinion in R ng.
Ring v. Arizona, 122 S. C. 2428, 2443 (2002). The Court held
section 13-703 unconstitutional, insofar as it permts a judge to
find the aggravating factors that permt inposition of the death

penalty. Ring v. Arizona, 122 S. C. at 2443. W nust therefore

t he sentenci ng heari ng.
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hol d t hat the sentencing judge in the present case erred i n applying
section 13-703.

123 The Court remanded Ring to us, and we nust decide what is
to be done on remand. See Ariz. R Cim P. 31.23.c. Gven the
Ring decision, Smth and all other defendants whose cases are
pendi ng on direct appeal nust either be resentenced or their death
sentences reduced to life with or without parole. In sone cases,
there may be other issues, such as the possibility that the jury
found the aggravating circunstance® or the State's contention of
harm ess error. The decision is difficult because Arizona | aw now
prescri bes no procedure for sentencing or resentencing in capital
cases. It is therefore necessary to ask for briefing and argunent
on remand questi ons.

124 This case, however, is but one of many affected by the
holding in Ring v. Arizona. W therefore believe it best to
consolidate this case and all others not yet final on direct appeal®
for supplenental briefing and argunment on the issues involving
capital sentencing procedures. W recently filed an order to that

effect. State v. Ring, Oder, No. CR 97-0428-AP (June 27, 2002).

> A case, for exanple, in which the aggravating factor was

multiple homcides and the defendant was found guilty by jury
verdi ct of each of the homcides. See A RS § 13-703.F.8.

® The possible application of Ring to cases that are final
and that cone before our courts on post-conviction natters will be
consi dered separately.

12



125 In the interim before the final decision of the Ring
i ssue, we have decided it would be in the best interests of all-the
justice system defendants, and victinms—to issue opinions on al

i ssues not arising out of application of AR S. section 13-703 in
all cases that have been argued and submtted to the court for
deci sion, including those in which we have concl uded t he verdi ct and

judgnent of guilt should be affirmned.

126 Thus, we end the discussion of sentencing issues at this
point. If Smthis to be resentenced again or his sentence reduced,
all other sentencing issues are noot and need not be decided. |If

it later appears that the other issues are not noot, they may be
rai sed and consi dered when appropriate. This opinion is therefore
not a final disposition of this case and the time for filing a
notion for reconsideration or for post-conviction relief has thus
not begun to run. In our discretion, however, suspending all
contrary rules, any notion for reconsideration appropriately
directed to the issues decided in this opinion should be filed as
provi ded by the existing rules. See Ariz. R Crim P. 31.18.
I V.

127 We reject the follow ng argunents, which Smth raises to
avoi d procedural default and to preserve for further review.

128 The prosecutor’s discretion to seek the death penalty has
no standards and therefore violates the E ghth and Fourteenth

Amendments of the United States Constitution and Article 11,
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Sections 1, 4, and 15 of the Arizona Constitution. See State v.
Sansing, 200 Ariz. 347, 361 | 46, 26 P.3d 1118, 1132 § 46 (2001);
State v. Rossi, 146 Ariz. 359, 366, 706 P.2d 371, 378 (1985).

129 Arizona' s death penalty is applied so as to discrimnate
agai nst poor, young, and mal e defendants in violation of Article Il,
Sections 1, 4, and 13 of the Arizona Constitution. See Sansing, 200
Ariz. at 361 § 46, 26 P.3d at 1132 § 46.

130 The death penalty is cruel and wunusual under any
circunstances and viol ates the Ei ghth and Fourteenth Amendnents of
the United States Constitution and Article Il, Section 15 of the
Arizona Constitution. See State v. Harrod, 200 Ariz. 309, 320 Y 59,
26 P.3d 492, 503 § 59 (2001); State v. Gllies, 135 Ariz. 500, 507,
662 P.2d 1007, 1014 (1983).

131 The especially heinous, cruel, or depraved aggravating
circunstance, A R S. section 13-703.F.6, violates the Equal
Protection C ause of the Fourteenth Amendnment of the United States
Constitution. See State v. Getzler, 135 Ariz. 42, 50, 659 P.2d 1,
9 (1983). Furthernore, upon resentencing, the State did not attenpt
to prove the existence of this aggravating factor, nor did the
sentencing judge find it.

132 The absence of proportionality review of death sentences
by Arizona courts denies capital defendants due process of |aw and
equal protection and anobunts to cruel and unusual punishnment in

violation of the Fifth, Ei ghth, and Fourteenth Amendnents of the
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United States Constitution and Article I'l, Section 15 of the Arizona
Constitution. See Harrod, 200 Ariz. at 320 T 65, 26 P.3d at 503
65; State v. Sal azar, 173 Ariz. 399, 416, 844 P.2d 566, 583 (1992).
133 Arizona' s capital sentencing scheme is unconstitutional
because it does not require that the State prove that the death
penalty is appropriate. Failure to require this proof violates the
Fifth, E ghth, and Fourteenth Anmendnents of the United States
Constitution and Article I'l, Section 15 of the Arizona Constitution.
See State v. Ring, 200 Ariz. at 284 ¢ 64, 25 P.3d at 1156 64,
rev’'d on other grounds by Ring v. Arizona, 122 S. C. at 2443.

134 The pecuniary gain aggravating circunstance found in
section 13-703.F.5 does not sufficiently narrow the class eligible
for the death penalty, nor does it reasonably justify the inposition
of a death sentence. The court’s interpretation of the scope of the
F.5 factor is so broad that it cannot narrow the class of death
eligible individuals. Furthernore, pecuniary gain is such a
frequent notive for nmurder that such a killing is not above the
norm Therefore, the use of the pecuniary gain aggravating factor
violates the Eighth and Fourteenth Anendnents of the United States
Constitution and Article Il, Section 15 of the Arizona Constitution.

See State v. Poyson, 198 Ariz. 70, 82 T 51, 7 P.3d 79, 91 | 51

(2000).
135 Smth alsoraises the foll ow ng i ssues to avoi d procedur al
defaul t. Al t hough we have previously rejected these argunents,
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because they relate to the issues posed by the R ng decision, we
wi t hhol d our rulings on them

136 The death penalty is cruel and unusual because it is
irrationally and arbitrarily inposed. The statute requires
inposition of a death sentence if the sentencing court finds one or
nore aggravating circunstances and no mtigating circunstances
substantial enough to call for life inprisonnent. Furthernore, the
deat h penalty serves no purpose that is not adequately addressed by
life in prison. Therefore, it violates a defendant’s right to due
process under the Fourteenth Anmendnent of the United States
Constitution and Article Il, Sections 1 and 4 of the Arizona
Constitution. See State v. Pandeli, 200 Ariz. 365, 382 { 88, 26
P.3d 1136, 1153 { 88 (2001); State v. Beaty, 158 Ariz. 232, 247, 762
P.2d 519, 534 (1988).

137 Arizona’s death penalty schene does not provide a
def endant convicted of a capital crinme the opportunity to death-
qualify the sentencing judge, in violation of the Ei ghth and
Fourteenth Anmendnents of the United States Constitution and Article
I'l, Section 15 of the Arizona Constitution. See Pandeli, 200 Ariz.
at 382 ¢ 89, 26 P.3d at 1153 { 89.

138 Section 13-703 provides no objective standards to guide
the sentencing judge in weighing the aggravating and mtigating
circunstances and therefore violates the Eighth and Fourteenth

Amendnents of the United States Constitution and Article Il, Section
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15 of the Arizona Constitution. See Pandeli, 200 Ariz. at 382 Y 90,
26 P.3d at 1153 § 90.

139 Arizona' s deat h penalty schene i s unconstituti onal because
it does not require the sentencing judge to find beyond a reasonabl e
doubt that the aggravating circunstances outweigh the accumul ated
mtigating circunstances, violating the Fifth, E ghth, and
Fourteenth Amendnents of the United States Constitution and Article
1, Sections 4 and 15 of the Arizona Constitution. See Poyson, 198
Ariz. at 83 1 59, 7 P.3d at 92 T 59.

140 Section 13-703 does not sufficiently channel the
sentencing judge’ s discretion. Aggravating circunstances should
narrow the class of persons eligible for the death penalty and
reasonably justify the inposition of a harsher penalty. The broad
scope of Arizona's aggravating factors enconpasses nearly anyone
involved in anurder, violating the Ei ghth and Fourteenth Anmendnents
of the United States Constitution and Article I, Section 15 of the
Arizona Constitution. See Pandeli, 200 Ariz. at 382 T 90, 26 P.3d
at 1153 § 90.

V.
141 For the foregoing reasons, we approve Judge Johnson’'s

denial of Smith' s notion for change of judge and reserve deci sion

regarding Smth’s sentence.

Ruth V. MG egor, Vice Chief Justice
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CONCURRI NG

Charl es E. Jones, Chief Justice

Stanl ey G Fel dman, Justice

Rebecca Wi te Berch, Justice

WlliamJ. O Neil, Judge*

*Pursuant to Arizona Constitution Article VI, Section 3, the
Honorable WlliamJ. O Neil, Presiding Judge of the Arizona Superi or
Court, Pinal County, was designated to sit on this case.
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