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RY AN, Justice
11 Eugene Robert Tucker was convicted of three counts of
first degree nurder for the July 15, 1999, deaths of AnnMarie

Merchant, Roscoe Merchant, and G ndy R chards. Tucker was al so



found guilty of sexual assault, kidnapping, and burglary in the
first degree. He was sentenced to death for each of the first
degree nmurder counts. Tucker received the foll ow ng sentences for
his other crinmes: Twenty-five years to life for the sexual assault
conviction, twenty-one years for the kidnapping conviction, and
twenty-one years for the burglary conviction. These sentences were
ordered to be served consecutively.

12 Appeal to this court is mandatory and automatic when a
trial court inposes a sentence of death. Ariz. R Cim P. 26.15
and 31.2(b). This court has jurisdiction under Article 6, Section
5(3), of the Arizona Constitution and Arizona Revised Statutes

(“A-R S.”) section 13-4031 (2001).

| . BACKGROUND!
13 AnnMari e Merchant and Roscoe Merchant were sister and
br ot her. Cindy R chards was Roscoe’s girlfriend. Tucker had a

relationship with AnnMarie for nearly a year before her death. He
had known Roscoe for slightly Ionger. Tucker and AnnMarie had
engaged in sexual intercourse at |east tw ce. Tucker also had
visited the apartnent where the nurders took place on a nunber of
occasi ons.

14 AnnMarie often spoke on the telephone to famly and

! On appeal, the court views the facts presented in the
trial below in a light nost favorable to sustaining the verdict.
State v. Gallegos, 178 Ariz. 1, 9, 870 P.2d 1097, 1105 (1994).
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friends. She was in regular contact with her aunt, Hope Barnes,
with whom she had a close relationshinp. AnnMari e spoke al nost
daily with her cousin, Cassandra Barnes, Hope s daughter, w th whom
she al so had a cl ose rel ati onshi p.

15 On the evening of July 15, 1999, after a nunber of
t el ephone calls to the Merchant apartnent went unanswered, Hope’'s
husband call ed the police. Wen police arrived at the apartnent,
they found AnnMarie’'s body face down with her hands behind her
back. Her nmouth was covered by duct tape. She was dressed in only
a gray tee-shirt and bra. A pair of jeans was found near her body.
Physi cal evidence obtained from AnnMarie’s body included senen
residue on her left inner thigh and on the front of her tee-shirt.
Testing of these senen sanples resulted in a fourteen-point match

with Tucker’s DNA. 2

16 Police found a single fingerprint belonging to Tucker at
the crinme scene. It was |ocated on the handl e of the refrigerator
door.

17 During a search of the Tucker hone, the police recovered

a roll of duct tape. Tests on the roll of tape did not disclose
any biological material Ilinked to AnnMarie. A side-by-side
conparison of the tape found on AnnMari e’ s body and the tape found

at the Tucker honme indicated sone simlarities, but not a

2 Testinmony i ndicated that only i dentical twi ns woul d share
all fourteen points in the DNA test result.
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concl usi ve match

18 Ligature marks on AnnMarie’'s wists indicated that she
may have been handcuffed. Three pairs of handcuffs were recovered
during the search of Tucker’s hone. The nedical exam ner did not
conpare the seized handcuffs to the marks on AnnMarie’s wists.
All three pairs of handcuffs were tested for the presence of
bi ol ogi cal material, but none was found |inking the handcuffs to
AnnMarie. At trial, Tucker testified that he had the handcuffs
because he was taking | aw enforcenent classes in school.

19 AnnMari e’ s body had a ligature nmark around t he neck. The
nmedi cal exam ner testified it could have been made by a | ength of
t el ephone cord found near the body. The nedical exam ner indicated
that the ligature mark was nade before AnnMarie’s death.

7110 AnnMari e was bl udgeoned several tinmes on the top and back
of her head by a blunt instrunent. A broken glass table top and
t he general disarray of the roomindi cated an i ntense struggl e took
pl ace. The nedical exam ner believed that the weapon used to
inflict the head wounds was cylindrical and one-quarter to one-half
inch in dianeter. A search of the crine scene, the surrounding
area, and the Tucker hone vyielded no object matching those
di mensions that contained any biological material that canme from
AnnMari e.

111 AnnMari e had bruising around her vagina and anus. The

medi cal exam ner testified that the extent of the bruising was not
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a normal result of sex. She opined that the victimhad been nade
to suffer based on the depth of the bruising.

112 AnnMari e suffered two gunshot wounds to the head. The
shots were fired at close range. The nedical exam ner found that
the cause of AnnMarie’ s death was two gunshot wounds, blunt force
trauma, and strangul ation. She indicated these were al
contributing factors and could not isolate any one of themas the
cause of death.

113 Roscoe’s and Cndy's bodies were found in a separate
bedroomlying in their bed. Each had a single gunshot wound to the
head. G ndy also had a “through and t hrough” gunshot wound to her
t hunb. The nedi cal exam ner coul d not determ ne whet her Roscoe and
C ndy were awake or asleep when they were shot. C ndy’ s seven-
nont h-ol d son was found unharnmed |ying nearby in his crib.

114 The State’s ballistics expert testified that the slugs
recovered fromall the victins were from.38 caliber bullets. The
| ands and grooves on one of the slugs indicated it nost |ikely was
fired froma Colt weapon. No gun was found at or near the crine
scene matching that description. A search of Tucker’s hone turned
up only a Smth & Wesson . 357 caliber handgun.

115 The ballistics expert testified that the weapon found in
Tucker’ s home was not the nmurder weapon. Police found a nunber of
different types of .38 caliber bullets in the Tucker hone. The

State presented evidence that .38 caliber bullets can be fired from
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a .357 gun. But because no shell casings were found at the crine
scene, police could not make a conparison with the bullets found in
Tucker’s hone. Furthernore, the type of bullet that killed al
three victins was different fromany of the types of bullets found
in the Tucker hone.

116 At trial, Tucker contended that the physical evidence
found at the crinme scene, his fingerprint and senen, could be
explained by his prior visits to the apartnent and prior sexua
contact with AnnMarie. He testified that he had cooperated with
the police by voluntarily agreeing to be interviewed and giving a
bl ood sanple. He attenpted to counter the State’s theory that he
nmurdered the victins because of AnnMarie’s rejection of his sexual
advances by claimng the rel ati onshi p had ended by nut ual agr eenent
and that he had another girlfriend at the tinme. However, Tucker
did not know this girlfriend s | ast nane or her tel ephone nunber,
and he coul d not renenber when they started seeing each other.
117 Tucker al so raised an alibi defense. H s nother clained
t hat he was honme hel ping her wth yard work at the tinme the nurders
took place. Ms. Tucker testified that she had taken the day off
fromwork specifically to do yard work and that Tucker was hone
with her all day. His father testified that Tucker was doi ng yard
work with his nother when he arrived honme from work in the
afternoon on the day of the nurders. Dennis Hall, a postal
carrier, testified that he saw Ms. Tucker and a young man who

resenbl ed Tucker doing yard work on the day of the murders.



118 The jury found Tucker guilty on all counts. Fol | ow ng
the verdict, the court held an aggravation and mtigation hearing.
The State proved three aggravating factors: (1) Tucker know ngly
created a grave risk of death to G ndy’'s baby by killing all of his
care givers and leaving him alone in the house, A RS § 13-
703(F)(3) (2001); (2) the nmurder of AnnMarie was especially cruel,
and all the nurders were heinous and depraved, A RS § 13-
703(F)(6); and (3) Tucker had been convicted of other hom cides
that were commtted during the comm ssion of the offense, AR S. 8§
13-703(F)(8). Tucker clained his young age, AR S. § 13-703(Q (5),
rehabilitation potential, good character, and lack of prior
crimnal history as mtigating factors. See A RS. 8§ 13-703(0Q.
The court found Tucker’s age and |ack of crimnal history to be
mtigating factors, but rejected Tucker’s clains of good character
and rehabilitation potential as mtigating factors. The court
found t he aggravating factors outwei ghed the mtigating factors and

sentenced Tucker to death on all three first degree nurder counts.

1. Discussion
A
119 Tucker clains that the trial court should have
disqualified his trial counsel, Geg Cark, because of a conflict
of interest. He contends that Cark had an actual conflict of
interest that prevented him from pursuing a third-party defense

that would have inplicated a forner client of d ark.



120 Well before the trial, the State filed a notion to
determ ne counsel. The notion alleged that Cark mght have a
conflict because he had represented Patrick Kozakiew cz, a
potential witness in Tucker’s case. Kozakiew cz and Tucker knew
each other. During police interviews, Tucker indicated that
Kozaki ewi cz knew, and did not |ike, Roscoe. The State’'s notion
al so stated that Kozakiew cz, during recorded jail house tel ephone
conversations, told his famly that he planned to testify agai nst
Tucker in this case. Additionally, Kozakiewi cz told famly nenbers
that Cark was going to arrange for a plea bargain in exchange for
his testinony. Tucker clains that this evidence shows that d ark
had a conflict of interest that prevented him from pursuing
Kozakiewi cz as a third-party defendant.

121 At a hearing on the matter, Cark stated that he had
w t hdrawn fromrepresentation of Kozakiew cz i medi ately after the
State filed its nmotion to determ ne counsel.? Clark had
represented Kozakiewicz in two nmatters unrelated to this case: a
probation violation and a charge that Kozakiew cz possessed
contraband while he was in jail on the probation violation. dark
avowed that he had only two brief conversations with Kozakiew cz

and that Tucker’s nane was never nentioned. He equivocated as to

3 Clark’s Notice of Association in this case was filed on
March 1, 2000. The State filed a Mtion for Determnation of
Counsel on March 21, 2000. The next day Cark filed a Mdtion to
Wthdraw fromhis representati on of Kozaki ewi cz, which he says was
granted on March 23, 2000. Thus, Cdark was counsel of record for
both Tucker and Kozakiewicz for only three weeks, a little nore
than five nonths before Tucker’s case cane to trial on August 29,
2000.
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whether he would pursue a third-party defense involving
Kozaki ewi cz.

122 The trial court found no actual or potential conflict of
interest. The court further found that the potential conflict was
fully disclosed to Tucker and that in agreeing to keep Clark as his
counsel, he waived any violation of his Sixth Arendnent rights.*
Tucker argues the trial court’s refusal to disqualify Cark led to
structural error requiring a newtrial.

123 General ly, cases in which courts have found structural
error involve a deprivation of counsel entirely, or denial of
access to counsel at a critical stage in the trial process.
M ckens v. Taylor, 535 U.S. 162, _ , 122 S. . 1237, 1240-41
(2002) (citing cases). The Sixth Anmendnent violation clained in
this case does not rise to that |level. Rather, Tucker’s chall enge

is that the trial court inproperly refused to disqualify defense

4 The trial court based its finding of waiver on the
fol | om ng exchange:

THE COURT: M. Tucker, you understand that the issue is
the State is asking ne to determ ne whether or not M.
Clark will continue as your attorney in this case. Do
you have a position you would like to tell they [sic]
about whet her you would i ke M. Cark to conti nue or not
based upon a potential conflict with the witness M.
Sakovitz [sic].

THE DEFENDANT: No, sir, | don't.

THE COURT: You are okay with M. dark continuing then?
THE DEFENDANT: Ch, yes.

THE COURT: Do you want M. O ark to continue?

THE DEFENDANT: Yes.

We do not address the issue of waiver in this case because at oral
argunment the State conceded that, on this record, the evidence that
Tucker waived his Sixth Arendnment rights is inadequate.
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counsel . W review a trial court’s decision on the
di squalification of counsel for abuse of discretion. State v.
Jones, 185 Ariz. 471, 482, 917 P.2d 200, 211 (1996) (citing Ckean

v. Superior Court, 178 Ariz. 180, 181, 871 P.2d 727, 728 (App

1993)).

124 In Jones, this court exam ned whether the trial court
wongly refused to grant a withdrawal notion by defense counsel.
The notion was filed because the State disclosed as a potenti al
wi tness a forner client of defense counsel for Jones. 185 Ariz. at
482, 917 P.2d at 211. The court found no error because neither
party called the witness at trial. | d. Thus, no conflict of
i nterest developed. I1d. The court further held that if Jones was
“argui ng that defense counsel’s decision not to call [the w tness]
to testify was i neffective assistance of counsel, he nust do so in
a proceeding for post-conviction relief.”® Id.

125 Because Kozakeiwi cz was not called as a witness in this
case, no conflict of interest actually arose. However, Tucker
argues that Kozakeiwi cz was not called as a witness because d ark
chose not to investigate the possibility of nam ng Kozakeiw cz as
a third-party defendant because of a conflict of interest. Tucker
clainms that despite Kozakeiwicz being an obvious third-party
defendant, C ark avoided investigating the defense because the

ethical rules prevented himfrom doing so.

5 The wi tness m ght have corroborated Jones’ s sel f-defense
claimas to one victim and his claimthat soneone el se killed the
other victim Jones, 185 Ariz. at 482, 917 P.2d at 211.
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126 This argunent presents two problens. First, there is no
record of why Cark did not pursue a third-party defense. He may
not have pursued the defense because of the potential ethical
concerns of inplicating a forner client. On the other hand, he may
not have pursued such a defense because he and his client decided
t hat the evi dence woul d not have supported the defense.® Wiy Cark
did not pursue a third-party defense can only be devel oped at an
evidentiary hearing in a post-conviction relief proceeding. See
id. at 482-83, 917 P.2d at 211-12 (citing State v. Carver, 160
Ariz. 167, 175, 771 P.2d 1382, 1390 (1989)): see also State v.
Spreitz, 202 Ariz. 1, 3, T 9, 39 P.3d 525, 527 (2002) (“We
reiterate that ineffective assistance of counsel clains are to be
brought during Rule 32 proceedings. Any such clains inprovidently
raised in a direct appeal, henceforth, wll not be addressed by
appel late courts regardless of nerit.”). To that extent, Jones
controls the resolution of this issue.

127 The second reason Tucker’s argunent fails on this record
is that the evidence supporting a third-party defense is not so
conpel ling that we can conclude, as a matter of law, that Cark’s
failure to pursue the defense denonstrates that he was | aboring

under an actual conflict of interest that had an adverse effect on

6 Before trial, the trial court ordered that fingerprints
be retaken from Kozakeiw cz. Apparently, the results of
conparisons of his prints with latent prints fromthe crinme scene
were negative because the parties entered into a stipulation
regarding identification of the latent prints found at the crine
scene.
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hi s performnce.

128 In Arizona, to have a viable third-party defense, the
defendant mnust establish that the evidence of third-party
responsibility is relevant and adm ssi bl e under Arizona Rul es of
Evi dence 401, 402, and 403. State v. G bson, 202 Ariz. 321, 323-
24, 91 15-16, 44 P.3d 1001, 1003-04 (2002). To be rel evant
evidence nust tend to prove or disprove a fact that is of
consequence to the case. Ariz. R Evid. 401. The fact of
consequence is the identity of the killer of AnnMarie and Roscoe
Merchant and Ci ndy Richards. Evidence that Kozakiew cz coul d have
been the killer would be relevant to that issue. |In Gbson, this
court stated that for evidence related to a third-party defense to
be relevant it “need only tend to create a reasonabl e doubt as to
the defendant’s guilt.” 202 Ariz. at 324, Y 16, 44 P.3d at 1004.
129 The evi dence Tucker offers that Kozaki ewi cz m ght be the
killer is the follow ng: He knew all of the victins in this case;
he did not |ike Roscoe; he did not like blacks;’” he had spoken
derogatorily of Roscoe and blacks in general; he had access to
guns; he gave Tucker one of his three sets of handcuffs; and he had
pled guilty to another nurder that occurred two nonths before the
murders in this case.

130 Tucker cites State v. Prion, 203 Ariz. 157, 52 P.3d 189

(2002), as supporting the proposition that “evidence [that]

7 Tucker is black and AnnMari e and Roscoe were bi-racial
(black and white).
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consi sted of the defendant and anot her person bei ng acquai nted” was
sufficiently rel evant to neet the G bson standard. W disagree for
two reasons. First, Tucker m sconstrues the holding in Prion.
Second, the evidence in Prion was far nore extensive than that
presented in this case. See 203 Ariz. at 161, 23, 52 P.3d at
193.

131 Prion held that evidence that another person commtted
the crinmes is admssible if it “supports the notion that [the
third-party] had the opportunity and notive to conmt this crine.”
Id. at 161, T 24, 52 P.3d at 193 (enphasi s added). The evidence in
Prion consisted in part of the follow ng: The third-party def endant
was a co-worker of the victim at a restaurant; on the day the
vi cti mdi sappeared he had rented a new apartnent that was close to
both a night club where he also worked and the | ocation at which
the victinm s car was found after her di sappearance; he was worKki ng
at the night club the night the victi mdi sappeared; and t he door man
at the night club said the victimwas let into the club on the
night she disappeared specifically to see the third-party
defendant. 1d. at 161, § 23, 52 P.3d at 193.

132 The evi dence Tucker offers only mnimally indicates that
Kozaki ewi cz had notive, albeit the sane notive as per haps dozens of
ot her people who were acquainted with the Merchant famly. But,
unlike in Prion, Tucker does not point to any evi dence show ng t hat
Kozaki ewi cz had the opportunity to kill the Merchants. W t hout

sone evidence tending to connect Kozakiewicz to the crine scene,
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Tucker’ s specul ati on that Kozaki ewi cz m ght have been the killer is
arguably irrelevant, and therefore would Iikely have been found
i nadm ssi bl e.

133 Accordingly, Tucker’s claim that his right to the
assi stance of conflict-free counsel, see Von Mbltke v. Gllies, 332
U S 708, 725 (1948), was violated is not supported by this record.
He has not shown that C ark |abored under an actual conflict of
interest, and he has not shown that C ark’s decision not to pursue
a third-party defense was notivated by concerns of violating the
ethical rules. Thus, any claimthat Cark was ineffective in not
calling Kozakiewicz to testify or investigating himin the first
instance nust be presented in a petition for post-conviction
relief. Spreitz, 202 Ariz. at 3, 19, 39 P.3d at 527. The trial
court therefore did not abuse its discretionin denying the State’s
notion to determ ne counsel.

134 Tucker next argues that even if the conflict of interest
did not rise to the level of a Sixth Amendnent violation, this
court should remand for a new trial because of the appearance of
inpropriety. See Gonez v. Superior Court, 149 Ariz. 223, 225-26,
717 P.2d 902, 904-05 (1986).

135 In Gonez, we held that while the appearance of
inpropriety was no longer a standard in the Arizona Rules of
Prof essi onal Conduct, it still remains a valid claimfor purposes
of disqualification of an attorney. Id. W listed four factors

for consideration when di squalification of an attorney i s sought on
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the basis of the appearance of inpropriety:
(1) whether the notion is being made for the purpose[] of
harassi ng the defendant, (2) whether the party bringing
the notion will be damaged in sone way if the notion is
not granted, (3) whether there are any alternative
solutions, or is the proposed sol ution the | east damagi ng
possi bl e under the circunstances, and (4) whether the
possibility of public suspicion wll outweigh any
benefits t hat m ght accrue due to conti nued
representation.

ld. at 226, 717 P.2d at 905 (citing Al exander v. Superior Court,

141 Ariz. 157, 165, 685 P.2d 1309, 1317 (1984).

136 Tucker’s only argunent here focuses on the fourth factor.

He contends that Clark’s decision to forgo a third-party defense
because it would inplicate a former client engenders “public
nockery of our crimnal justice system especially whenit comes to
| awyers representing capital clients.” This argunment presupposes
that Tucker had a viable third-party defense. But as discussed
above, the record does not support that presupposition. Thus, this
argunent fails.

137 Finally, Tucker argues that the doctrine of judicial
estoppel should prohibit the State fromtaking a position on appeal
that is contrary to the position it asserted at trial. This court
has held that to establish a claimfor the application of judicial
estoppel, “(1) the parties nust be the sane, (2) the question
involved nmust be the sane, and (3) the party asserting the
i nconsi stent position nust have been successful in the prior
judicial proceeding.” State v. Towery, 186 Ariz. 168, 182, 920

P.2d 290, 304 (1996) (citation omtted). Tucker fails to note that
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while the parties and the issue are the sane, the State was not
successful in assertingits positioninthetrial court. The State
asserted that Clark’s conflict of interest in this case was so
serious that it could not be waived and thus O ark could not serve
as Tucker’s counsel. The State’s notion was denied. As such, the
State is not estopped fromasserting its position on appeal.
B.

138 Tucker argues that the trial court erred in admtting
testinony from Cassandra Barnes (Cassie) regarding a tel ephone
conversation she had with AnnMarie on July 13, 1999. Specifically,
Tucker objects to the adm ssion of Cassie’s testinony that AnnMari e
told her in that conversation that Tucker was upset with her and
verbally abusive toward her.? Cassie testified that AnnMarie
called her that evening and sounded as though she was upset and
cryi ng. AnnMarie told her that she had “just got[ten] off the
phone” with Tucker, that he had asked her to cone to his house, and
when she had refused, he got upset and call ed her nanes.

139 After a hearing on this issue, the court admtted
Cassie’s testinony about AnnMarie’'s statenents from not only the
July 13th conversation, but also two other statenents froma July
14th conversati on. The <court relied upon three different
exceptions to the rul e agai nst hearsay: present sense inpression,
Ariz. R Evid. 803(1); excited utterance, Ariz. R Evid. 803(2);

and state of mnd, Ariz. R Evid. 803(3).

8 Tucker admittedly called AnnMarie “worthless” and a
“fat-ass.”
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140 The July 14 conversation i ncl uded a statenment by AnnMari e
that Tucker was upset with her, as well as a statenent that she
wanted nothing nore to do with Tucker.® Tucker does not contest
the adm ssion of the two statenents fromthe July 14 conversati on.
Rat her, Tucker contends that the court erred in admtting the
statenments from the July 13 conversation that he was upset wth
AnnMari e and had called her names. He clains that it was error to
admt the statenents under any exception to the rule against
hear say.

141 The Arizona Rules of Evidence define hearsay as “a
statenent, other than one nmade by t he declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” Ariz. R Evid. 801(c). To be admissible, a
court nust find that the out-of-court statenent fits within one of
the many exceptions to the rule against hearsay. State v. Bass,
198 Ariz. 571, 577, ¢ 20, 12 P.3d 796, 802 (2000). Ve review
adm ssi ons of evidence under exceptions to the rul e agai nst hear say
for abuse of discretion. State v. Robinson, 165 Ariz. 51, 56, 796

P.2d 853, 858 (1990); State v. Adanson, 136 Ariz. 250, 255, 665

o During the July 14 conversation, while Cassie was tal king
to AnnMarie, AnnMarie received a call on the other line. She used
call waiting to take the other call while Cassie waited on the
other line. Wen AnnMarie returned to the line to talk to Cassie,
she said that Tucker had been the caller on the other |ine and that
he had been upset with her and that she wanted nothing nore to do
with him The court admtted AnnMarie’ s statenents that Tucker was
upset with her wunder the present sense inpression and excited
utterance exceptions to the rule against hearsay. See Ariz. R
Evid. 803(1) & (2). The court admtted AnnMarie’s statenent that
she wanted nothing nore to do with Tucker as a statenent of her
then existing state of mnd. See Ariz. R Evid. 803(3).
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P.2d 972, 977 (1983)(citation omtted). W conclude that the tri al
court did not abuse its discretioninadmtting the statenent under
Rule 803(1). Thus, we find it unnecessary to deci de whether the
statenent was adm ssi bl e under Rule 803(2) or 803(3).

142 Rule 803(1), Ariz. R Evid., defines a present sense
i npression as “[a] statenment describing or explaining an event or

condition nmade while the declarant was perceiving the event or

condition, or immedi ately thereafter.” The theory behind this
exception “is that substantial contenporaneity of event and
statenment negative the |ikelihood of deliberate or conscious
m srepresentation.” Joseph M Livernore et al., Arizona Practice:

Law of Evidence 346 (4th ed. 2000)(citation omtted); see also 5
Wi nstein’ s Federal Evidence 8§ 803.03[1] (2d ed. 2002) (noting that
present sense inpressions are “highly trustworthy because: 1. the
statenent is sinultaneous with the event, thus, there is no nenory
problem 2. thereis little or notine for cal cul ated m sstatenent;
and 3. the statenment is wusually nmade to one who has equal
opportunity to observe and check m sstatenents”). Statenents of
present sense i npressions are deened reliabl e because t hey are nade
close intime to the events they describe. See Livernore et al.,
supra, at 346. The nore tinme that el apses between the event and
the statenent, the stronger the possibility that a declarant w |
attenpt, either consciously or subconsciously, to alter his or her
description of the event. See id. W assune, as a general nmatter,

t hat when the declarant has had little tine to refl ect on the event
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she has perceived, her statenent will be spontaneous and therefore
reliable. See id.

143 The present sense inpression exception has three
requi renents. State v. Romanosky, 162 Ariz. 217, 222 n.5, 782 P.2d
693, 698 n.5 (1989). The statenent nust describe an event or
condition, that was perceived by the declarant, and the statenent
must be made i medi ately after the event. 1d.

144 There is no dispute that AnnMarie’ s statenents to Cassie
descri be an event that AnnMarie perceived. The issue here is the
| apse of tine between the perception and the statenent.
Specifically, Tucker argues that AnnMarie did not make her
statenent to Cassie “imedi ately” after she perceived Tucker’s
statenent, as is required by Rule 803(1). Wile Cassie testified
that, in the July 13 conversation, AnnMarie said, “she had just
hung up” w th Tucker, Cassie admtted she did not know exactly
when Tucker and AnnMari e spoke that day.

145 The phrase “just hung up” could have a variety of
meani ngs. To sone it m ght denote a | apse of nere seconds, and to
others the passage of a |onger tine. Rul e 803(1) requires sone
degree of contenporaneity between the event and the statenent. How
much cont enpor aneity has never been specified because every case i s
decided on its individual facts. See Livernore et al., supra, at
346 (citing cases). The admi ssibility of such statenents nust be
judged on the totality of the circunstances. State v. Barnes, 124

Ariz. 586, 589-90, 606 P.2d 802, 805-06 (1980).
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146 That Cassi e could not say that AnnMari e’ s statenents were
made “immedi ately” after her conversation with Tucker does not
necessarily make the statenents inadm ssible. Trial courts have
sone latitude in finding whether a statenment was nade i medi ately
after the event. See, e.g., United States v. Parker, 936 F.2d 950,
954 (7th Gr. 1991) (holding railroad worker's statenent to police,
made after he had wal ked approxi mately 100 feet, adm ssible as a
present sense inpression); United States v. Bl akey, 607 F.2d 779,
786 (7th Gr. 1979) (holding statenent nmade twenty-three m nutes
after event adm ssible as a present sense i npression), overrul ed on
ot her grounds, ldaho v. Wight, 497 U S. 805 (1990). W agree with
Tucker that the dictionary definitions of the terns “just” and
“imedi ate” differ slightly. However, while “just hung up’” may
denote a variety of time frames, the phrase normally denotes a
short period of tine.

147 The trial court observed Cassie while she testified
during the hearing. Thus, it was in a better position than are we
to find that Cassie would have understood what AnnMarie neant by
“just hung up.” Accordingly, we cannot say the trial court abused
its discretion in determining that, in this instance, “just hung
up” inplied the sort of contenporaneity required by Arizona Rul e of
Evi dence 803(1).

C.
148 Tucker contends that the United States Suprene Court’s

decision in Apprendi v. New Jersey, 530 U S. 466 (2000), overruled
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the holding in Schad v. Arizona, 501 U S. 624 (1991). Schad held
that jury unanimty is not required on which theory of first degree
murder the jury convicted. 1d. @ 645.

149 The State offered alternative theories on which the jury
could have found Tucker gquilty of the first degree nurder of
AnnMari e. The jury could have found either that Tucker had
commtted first degree nurder by preneditation, or that he had
commtted felony nurder. Because there were alternative theories,
the court gave the jury a verdict formthat required themto record
how many jurors voted for each alternative. Al twelve nenbers of
the jury found Tucker guilty of preneditated nmurder. However, only
el even jurors voted in favor of felony nmurder. Tucker argues that
because the jury was not unani nous on the fel ony nmurder theory, his
sentence as to that nurder count nust be vacat ed.

150 There is only a single crine of first degree nurder
State v. Arnett, 158 Ariz. 15, 19, 760 P.2d 1064, 1068 (1988).
Fel ony murder is not a separate offense, id., as Tucker appears to
ar gue. That felony murder and preneditated nurder contain
di fferent el enents does not make themdifferent crines, rather they
are sinply two forns of first degree nurder. 1d.

151 Tucker’ s argunent that Apprendi overrules the holding in
Schad is neritless. Schad held that jurors need not be unani nous
as to a single theory of nurder so long as they all agree that
first degree murder was commtted, whether by preneditation or

felony murder. 501 U S. at 645. Here the jury unaninously found
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Tucker gquilty of preneditated nurder. Thus, it is a noot point
that only eleven jurors also found Tucker guilty of first degree
murder by way of felony nurder. Even if Apprendi did have sone
effect on the holding in Schad, it is of no consequence here
because Tucker was unani nously found guilty of first degree nurder
on a theory of preneditation.
D.

152 Tucker rai ses a nunber of sentencing issues in this case.
We address only one of them because we concl ude that based on our
determ nation of that issue Tucker nust be resentenced. Because

Tucker wll be resentenced, all other sentencing issues he raises

are noot.
153 Tucker argues that he was deprived of his Sixth Anendnment
right toajury trial on the question of his capital sentence. 1In

Ring v. Arizona, 536 U S. 584, 609 (2002) (Ring Il), the United
States Suprene Court held that Arizona’s capital sentencing schene
violated the right to a jury trial guaranteed by the Sixth
Amendnment to the United States Constitution. The Court declared
that “[c]apital defendants, no | ess than non-capital defendants .

are entitled to a jury determ nation of any fact on which the
| egi sl ature conditions an increase in their maxi mum puni shnent.”
Id. at 589. The Court reversed our decision in State v. Ri ng, 200
Ariz. 267, 25 P.3d 1139 (2001) (Ring I), and remanded for further
proceedi ngs consistent with its decision. Ring I'l, 536 U S. at

609.
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154 Followng the Suprene Court’s Ring |l decision, we

consolidated all death penalty cases in which this court had not

yet issued a direct appeal nmandate, including Tucker’'s, to
determ ne whether Ring Il required this court to reverse or vacate
t he defendants’ death sentences. In State v. Ring, Ariz. ,

__, 153, 65 P.3d 915, 936 (2003) (Ring Il1), we concluded that we
wll exam ne a death sentence inposed under Arizona s superseded
capital sentencing statute for harmess error. See A RS. § 13-
703, anmended by 2002 Ariz. Sess. Laws, 5th Spec. Sess., ch. 1, § 1.
155 In Tucker’s case, the trial court found three aggravating
factors: (1) “In the conmmssion of the offense the defendant
knowi ngly created a grave risk of death to another person or
persons in addition to the person nurdered during the comm ssi on of
the offense,” A RS 8 13-703(F)(3); (2) “The defendant committed
the offense in an especially heinous, cruel or depraved manner,”
A RS 8 13-703(F)(6); and (3) “The defendant has been convi cted of
one or nore other hom cides, as defined in 8§ 13-1101, which were
commtted during the comm ssion of the offense,” ARS § 13-
703(F) (8). Based on our decision in Rng IIl, none of the

aggravating factors found in Tucker’s case fall outside the Ring Il

mandate. See Ring |11, Ariz. at __ , 97 54-86, 65 P.3d at 936-
42. Therefore, we nust analyze each of Tucker’s aggravating
factors for harnless error. To determ ne whether allow ng the

trial judge, rather than a jury, to find the presence of the

aggravating factors was harmess error we nust find, beyond a
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reasonabl e doubt, that no reasonable jury could have cone to a
different conclusion than the trial judge. See State v. Bible, 175
Ariz. 549, 588, 858 P.2d 1152, 1191 (1993) (discussing harnl ess
error).

156 The trial court based its finding of the (F)(3)
aggravator on the fact that Tucker had killed all the nenbers of
the Merchant household and left Cndy's infant son alone in his
crib with no neans of caring for hinself. The court found that
because the crib was near the head of the bed in which Roscoe and
C ndy were killed, Tucker nust have known of the infant’s presence
and should have known that |eaving the infant alone in the house
created a grave risk of death to the child. W conclude the error

here was not harnl ess.

157 The statute requires the fact finder to determ ne that
t he def endant “knowi ngly created a grave risk of death.” A R S. 8§
13-703(F) (3). Wile we believe a reasonable jury could have

inferred that Tucker knew the child was in the room we cannot say
that any reasonable jury would also have found that Tucker
knowi ngly placed the baby in danger of death, or indeed that he
knew that |eaving the child alone created a grave risk of death.

158 I n past cases involving this aggravator, this court has
found a defendant created a grave risk of death to bystanders by
firing a gun indiscrimnately or setting fire to a building the
def endant knew was occupi ed. See, e.g., State v. Vickers, 159

Ariz. 532, 546, 768 P.2d 1177, 1191 (1989) (setting fire to an

- 24-



inmate in his cell, thus endangering nearby inmates trapped in
their cells); State v. McMurtrey, 151 Ariz. 105, 108, 726 P.2d 202,
205 (1986) (shooting victins in a crowded bar); State v. Otiz, 131
Ariz. 195, 209, 639 P.2d 1020, 1034 (1982) (setting fire to the
victims house while her children were inside); State v. Doss, 116
Ariz. 156, 163, 568 P.2d 1054, 1061 (1977) (shooting a victimin a
crowded gymmasi um. Cenerally, our decisions have held that a
third party nust be in the zone of danger during the nurderous
attack to be placed at grave risk of death. State v. Wod, 180
Ariz. 53, 69, 881 P.2d 1158, 1174 (1994). Here, the infant’s life
was placed in danger as a result of Tucker’s crines, but there was
no evi dence i ntroduced that the i nfant was i n any danger during the
att acks.

159 The State’s theory of grave danger in this case appears
to be based on the fact that an infant [eft alone creates a risk
the infant will die of dehydration or perhaps heat stroke.!® For
Tucker’ s actions to have been knowi ng, there woul d have to be sone
evi dence that Tucker knew the child would be | eft alone for a very
long tine. W find nothing in the record to support that
concl usi on. Thus, we cannot conclude beyond a reasonabl e doubt
that any reasonable jury would have found either that Tucker
knowi ngly placed the infant at grave risk of death, or

alternatively, that the risk of death to the child was present

10 There was al so sone nention of the fact that the door to
the apartnent was left open. Wile theoretically this placed the
life of the child at risk we find it difficult to say that created
a grave risk of death.
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during Tucker’s murderous attacks on the other three victins.

160 The (F)(6) aggravator was found with respect to each of
the victins. As to AnnMarie, the court found her nurder was
especially cruel. Because the (F)(6) aggravator is phrased “in the
disjunctive, a finding of either cruelty or heinouness/depravity
will suffice to establish this factor.” State v. Dyerf, 191 Ariz.
583, 595, T 44, 959 P.2d 1274, 1286 (1998). “A murder is

especially cruel if the victim consciously suffers physical or

mental anguish.” Id. at 595, ¢ 45, 959 P.2d at 1286 (citation
omtted). And such suffering nust be reasonably foreseeable. 1d.
161 The evidence in this case showed t hat AnnMari e was raped,

beaten, strangled, and then shot. The police testified that the
disarray of the room and the various |ocations of blood spatter
patterns and bl ood pool s indicated there was a prol onged struggle
inthe room Wile the nedical exam ner could not be certain about
AnnMarie’s state of consciousness during the attack, that she had
been handcuffed at sonme point during her ordeal indicates she was
conscious for at |east sone period as there would be little point
in subduing an unconscious victim The extent of AnnMarie’s
injuries indicates that she suffered physically. And the
circunstances of her nurder clearly denonstrate that it was
reasonably foreseeabl e she woul d suffer. Accordingly, we concl ude
t hat no reasonabl e jury coul d have found the nurder of AnnMarie was
anyt hi ng but especially cruel.

162 The trial court also found the nurder of AnnMarie was
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hei nous and depraved. Because we have found harm ess the Ring |

error that the nurder of AnnMarie was especially cruel, it is
unnecessary for us to reach the question of whether her nurder was
al so hei nous and depraved. Id. at 595, § 44, 959 P.2d at 1286.

163 The trial court found the nurders of Roscoe and C ndy
were heinous and depraved because of the helplessness of the
victins. The trial court theorized that they were killed for the
purpose of witness elimnation. In Dyerf, we stated there are five
factors that may indicate a nurder was hei nous or depraved. 191
Ariz. at 597, T 53, 959 P.2d at 1288. The factors include: “(1)
relishing the murder, (2) inflicting gratuitous violence, (3)
victim mutilation, (4) senselessness of the crine, and (5)
hel pl essness of the victim” 1d. (citations omtted). In State v.
King, 180 Ariz. 268, 285, 883 P.2d 1024, 1041 (1994), we held that
the (F)(6) aggravator cannot be sustained solely on the basis that
a defendant killed to elimnate w tnesses. We concl uded that

witness elimnation could be a factor in finding that a nmurder was

hei nous and depraved, but it could not be the only factor. Id.
164 The purpose of aggravating factors is to distinguish
nmurders that are beyond the normof first degree killings. See id.

at 287, 883 P.2d at 1043. Wiile any nurder is tragic and sensel ess
inits om way, it is debatabl e whether the execution style nurder
of two sleeping victins is heinous and depraved. Thus, we cannot
find beyond a reasonabl e doubt that no jury could have found the

mur der s of Roscoe and C ndy were anyt hi ng but hei nous and depraved.
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165 Finally, the trial court found the (F)(8) aggravator in
thi s case because Tucker comm tted nmul ti pl e hom ci des i n connecti on
with his crines. As we said in Ring IlIl, this aggravator is
subject to harmess error analysis. __ Ariz. at __ , 91 80-82, 65
P.3d at 941-42. But it is not enough that the jury found the
defendant guilty of nmultiple hom cides. The (F)(8) aggravating
factor is only properly applicable when there is evidence that al
the killings took place during “a continuous course of crimna
conduct.” State v. Rogovich, 188 Ariz. 38, 45, 932 P.2d 794, 801
(1997). The fact-finder nust determ ne that there was a “tenporal,
spatial, and notivational relationship[] between the capital
hom cide and the collateral [homicide].” Id. (quoting State v.
Lavers, 168 Ariz. 376, 393, 814 P.2d 333, 350 (1991)).

166 The nurders in this case all occurred in the sanme
apartnment, which clearly indicates a spatial relationship. The
State theorized Roscoe and Cindy were killed to elimnate them as
possi ble w tnesses. Wile a jury may have found Tucker’s
notivation was sonething different, it is difficult to inmagine a
notive for the killings unrelated to the nurder of AnnMarie. Based
on the evidence offered at trial, any error as to the (F)(8)
aggravat or was harnl ess because we believe that no reasonable jury
coul d have found differently than the trial judge.

167 Qur inquiry must al so consider whether reversible error
occurred with respect to the mtigating circunstances. Ring |1

_ Ariz. at ___, 789, __, T 104, 65 P.3d at 943, 946. As
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di scussed earlier, Tucker presented as mtigating factors his age,
rehabilitation potential, good character, and lack of prior
crimnal history. The trial court found Tucker’'s age and | ack of
prior crimnal history to be mtigating factors. But on this
record, we cannot conclude that a reasonable jury would not also
have found as mtigating factors Tucker’s good character and
rehabilitation potential. Tucker presented evidence on these
factors through testinony fromhis nother. While the trial court
inplicitly found the wi tness unbelievable, a jury could reach an
opposite conclusion. Thus, we cannot say that if a jury heard the
sane evidence as the trial judge, it wuld reach the sane
conclusions with respect to the mtigating factors.

168 In sum while the error as to sone of the aggravating
factors found by the trial court was harnl ess, we cannot say beyond
a reasonabl e doubt that a jury, presented with the sane evidence,
would have found that the (F)(3) aggravator or the (F)(6)
aggravator as to Roscoe and C ndy had been proven beyond a
reasonabl e doubt. Nor on this record can we say that a jury would
have assessed the mtigating evidence as did the trial judge.
Therefore, we must remand this case for resentencing under A R S
sections 13-703 and -703.01 (Supp. 2002).

1. CONCLUSI ON

169 For the foregoing reasons, we affirm Tucker’s
convictions on the three counts of first degree nmurder and his

convi ctions and sentences on the non-capital offenses. W renmand
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Tucker’s death sentences for resentencing.

M chael D. Ryan, Justice

CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

Robert J. Corcoran, Justice (Retired)*

Jones, C.J., concurring in part, dissenting in part:

170 | concur in all aspects of today’s opinion pertaining to
Tucker’s convictions and sentences with the sole exception that |
dissent from the majority’s use of harmess error analysis of
capital sentencing determ nations nmade by the trial judge in the
absence of the jury. In the aftermath of the Suprene Court’s
decision in Ring v. Arizona, 536 U. S. 584, 122 S. C. 2428 (2002)
(Rng Il), it is ny view that the absence of the jury in the
sentenci ng phase of a capital trial anmpunts to structural error.
The right to jury trial is fundanental. Were a judge, not a jury
determ nes sentencing i ssues, a violation of the Sixth Armendnent of

the Constitution of the United States, requiring trial by an
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inpartial jury, has occurred. | would remand the case for
resentencing, sinply on the basis of the Si xth Arendnent viol ation.
See Statev. Ring, _ Ariz. ., 17 105-14, 65 P. 3d 915, 946-
48 (2003) (Feldman, J., concurring in part, dissenting in part)

(Ring 111).

Charl es E. Jones, Chief Justice

* Due to a vacancy on the court, Retired Justice Corcoran was
designated to sit on this case pursuant to Article 6, Section 3, of
the Arizona Constitution.
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