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J ONES, Chief Justice

l. Facts and Procedural History

11 This controversy arises under a ¢triparty agreenent
between First Interstate Bank (“the Bank”),?! various uni on pension
funds (“the Funds”), and Mercado Devel opers, a partnershi p headed
by J. Fife Symngton, 11l (“Symngton”). |In 1987, the Bank funded
a$2.3mllionloan to a separate Sym ngton partnership for a strip
mal | devel opnent nanmed Alta Mesa Vill age. The Funds were not
involved in the Alta Msa transaction. Later the sane year,
Sym ngton approached the Bank to request financing for a
construction project i n downtown Phoeni x call ed the Mercado Proj ect

(“the Mercado”).? The Bank determned not to provide pernmanent

! During the course of this litigation, First Interstate Bank
was purchased by Wells Fargo Bank and now does busi ness under the
| atter nane.

2 The borrower was Mercado Devel opers Limted Partnership, an
Arizona general partnership, of which Sym ngton was one of the
general partners. Sym ngton was al so a personal guarantor of both
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financing for the Mercado Dbut offered Symngton interim
construction financing if he were able to secure permanent
financing fromanot her | ender. The Funds agreed to be that | ender.
12 The Bank’ s obligation to fund the construction | oan arose
the nmonent Sym ngton secured a commtnent from the Funds (the
“Permanent Commitnent”).® At the Bank's request, in May 1988, the
Bank, the Funds, and Sym ngton executed a Triparty Agreenment
setting forth the rights and obligations of each party. Anong
ot her things, the Agreenent provided that the Bank would fund $10
mllion for construction of the Mercado, but that no later than
June 30, 1990, the Funds would “take-out” the Bank’s interim]loan
with permanent financing.* After the take-out, Sym ngton would be
obligated to the Funds under the Permanent Comm tnent. The Funds’

obligation was conditioned on review and approval of Sym ngton’s

the Mercado | oan and the Alta Mesa |l oan. Symington is not a party
to this action.

3 Triparty Agreenent 8§ 1.3. “Construction Lender, in reliance
upon the Permanent Commitnent, has agreed to lend the sum of
$10, 000, 000.00 as interim financing (the ‘Construction Loan')

4 Triparty Agreenment 8§ 3.5. “Upon the Take-CQut Date, provided
all of the terns, conditions and provisions of the Permanent
Comm tnment shall have been satisfied, or Permanent Lender shal
have wai ved sati sfaction of such conditions or shall have agreed to
fund the Permanent Loan w thout conplete satisfaction of such
conditions . . . Permanent Lender shall fund the Permanent Loan by
di sbursing to Construction Lender the sum necessary to repay the
Construction Loan . ”
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financial status.® The Funds could refuse the loan if contract
conditions were not met or if the Funds were dissatisfied with
Sym ngton’s financial condition. For exanple, the Funds could
termnate the Permanent Commtnent if Symngton were to becone
i nsol vent, nmake an assignnent for the benefit of creditors, or fail
to pay debts as they matured.® In addition, pursuant to the terns
of the Triparty Agreenent, the Funds were entitled, on request, to

receive financial information from the Bank on the status of the

*Per manent Conmitnment 9§ 28. “FI NANCI AL STATEMENTS/ CREDI T
REPORTS: Wthin thirty (30) days follow ng acceptance of this
Comm tnent |letter, Borrower and Borrower’s partners shall provide
Lender with satisfactory and current financial statenents and
credit reports (dated not nore than six (6) nonths prior to the
date hereof) denonstrating to Lender’s conplete satisfaction the
Borrower’s financial stability and credi tworthi ness. Borrower and
Borrower’s partners shall provide Lender with updated statenents
and reports (dated not nore than six (6) nonths prior to the Loan
Fundi ng Date) . . . .~

® Permanent Conmitnment § 29. “FINANCI AL CONDI TION:  Lender
may termnate this Conmmtnent by witten notice to you in the event
that (i) the Borrower, any partner of Borrower, any guarantor of

Borrower’s obligation, or any affiliate of Borrower . . . whose
activities have material effect on the financial capabilities of
Borrower, . . . (collectively referred to in this paragraph as

‘Debtor’) shall make an assignment for the benefit of creditors;
(ii) an application or petition is filed for the appointnment of a
custodi an, trustee, receiver or agent to take possession of the
real estate or any other property of Debtor; (iii) Debtor is
general |y not paying Debtor’s debts as such debts becone due; (ivV)
Debt or becones ‘insolvent’ as that termis defined in . . . the
‘Bankruptcy Code’. . .; (v) Debtor shall file a petition with the
bankruptcy court wunder the Bankruptcy Code, or conmence any
proceeding relating to Debtor under any bankruptcy or
reorgani zation statute or under any arrangenent 7
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Mercado construction | oan.” The Bank was not required to vol unteer
information to the Funds;® Sym ngton, however, was expressly
obligated to provide specific financial information to the Funds.
13 By early 1989, the Phoenix real estate narket began to
experience a catastrophic decline, and Symngton’s real estate
endeavors were not immune fromthe trauma. The | oan bal ance on
Sym ngton’s Alta Mesa devel opnent cane due in Mrch 1989, and
because of the project’s |ackluster performance, Sym ngton was
unable to satisfy the obligation. The | oan appeared on the Bank’s
“Wat ch Report” for the first tinme in March 1989. The Watch Report
is an internal bank docunent that nonitors problem | oans. I n
exchange for a fee, the Bank extended the | oan until Septenber 1,
1989. The | oan was subsequently tw ce extended: on Septenber 1

and Decenber 1, 1989.° Wen the obligation ultimtely nmatured on

" Triparty Agreenent § 2. 1. Construction Lender will
provi de Permanent Lender with copies of architect’s certifications,
builder’s certifications, certificates of occupancy issued by any
muni cipality, |ien waivers, and such ot her docunents or information
relating to the Construction Loan as Pernmanent Lender nay
reasonably request, provided that Construction Lender shall have
obtained such itenms in the normal course of its adm nistration of
the Construction Loan, or can obtain such itenms wthout undue
expense . ?

8 Triparty Agreement 8 5.1. “. . . Construction Lender shal
have no obligation to conply with any of the terns, conditions and
provi sions of Permanent Conmtnment but may, at its election,
satisfy such requirenments on behalf of Borrower in any manner not
inconsistent with this Agreenent.”

® The Septenber 1, 1989, |oan extension request included a

printout of Symington’s related commtnents to the Bank, including
t he Mercado | oan
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March 15, 1990, Symi ngton was still unable to pay, and the |oan
defaulted at the concl usion of business that day.

14 The events that occurred between | ate 1989 and July 1990,
and the effect of those events on the Funds’ ultimate decision to
fund the Mercado permanent |oan are at the core of this lawsuit.
The Funds claimthat, during these nonths, actions were carried out
by Symington and the Bank that were intended to cloak Sym ngton
wi th a fal se appearance of financial vigor and to deprive the Funds
of any reason to refuse to fund the Pernmanent Conm tnent. The
Bank, of course, was concerned and anxi ous to obtain repaynent of
the $10 million Mercado construction | oan. The Bank contends what
it did to ensure the permanent |oan was |awful, that by securing
the take-out, it was nerely protecting its own interests, that it
was unaware of any fraudul ent behavior by Sym ngton, and that in
any event, it had no legal duty to the Funds to inform them of
anyt hi ng.

15 Prior to March 1990, the Bank explored the option of
forecl osing the defaulted Alta Mesa | oan, selling the property, and
i ssuing a deficiency notice to Sym ngton. The Bank discussed this
proposal with Sym ngton and asked himto submt a Business Plan
with recommendations for handling the troubled |oan. |In response,
on March 16, 1990, one day after the latest Alta Msa |oan
ext ensi on expired, Sym ngton ai de Janmes Cockerhamsent a letter to

the Bank suggesting that the Bank should take a cooperative
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approach to stabilize the Alta Mesa | oan because “[f]orecl osure by
FIB[First Interstate Bank] and/or an assignnment for the benefit of
creditors could have a detrinental inpact to both the Partners and
FIB.” In his deposition, Cockerhamacknow edged t hat one potenti al
detrinmental inpact would be to give the Funds a basis on which to
refuse to fund the pernmanent Mercado | oan.

16 Wil e Sym ngton was attenpting to sal vage Alta Mesa, the
June 30, 1990, date on which the Funds were required to retire the
Mer cado construction | oan drew nearer. On or about May 4, 1990, as
part of his obligation under the Permanent Conmmitnent, Sym ngton
provided a certified financial statenent to the Funds, current
t hrough Decenber 31, 1989. According to the Funds, they later
| earned that the financial statenment was false and included
exaggerated values and om ssions, giving Sym ngton a specious
appearance of sol vency. Among other things, the financial
statenent did not nmention the financial troubles afflicting Alta
Mesa, nor did it nmention the three extensions on that | oan. In
fact, Sym ngton asserted the sane personal equity in the Alta Mesa
project that he reported on the statenent given the Funds in 1987
to secure the pernmanent conmtnent.

17 On May 21, 1990, Doug Hawes, the Bank’s Alta Mesa | oan
officer, requested approval once again to extend the Alta Msa
|l oan, this tinme through July 1, 1990 -- one day after the Funds

were required to take-out the Bank’s interimloan on Mercado. One
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reason given by Hawes for the requested forbearance was to “[a]ll ow
time for finalization of the Mercado |oan pay-off . . . .7 On
May 25, the Bank consented to Hawes’ request and executed, in
Sym ngton’s favor, a forbearance agreenent on the Alta Mesa | oan
until July 1, 1990.

18 Less than two weeks |ater, on June 7, 1990, Jeff Wite,
the Bank’s Mercado |oan officer, submtted a meno to the Bank’s
Seni or Loan Commttee detailing Sym ngton's deteriorated financi al
condition and requesting authority to charge off $1.2 mllion of
t he Mercado construction | oan that woul d not be pai d by the Funds. *°
White’'s neno indicated that property values |isted on Sym ngton’s
nost current financial statenents “do not accurately reflect the
current market” and that “[c]ontingent debt also appears not to
have been fully accounted for on his recent statenent.” War d
Wl son, a nenber of the Senior Loan Commttee, testified that the
Bank was concerned about intentional m sstatenents by Sym ngton.
Bef ore agreeing to accept less than the full $10 million, the Bank
request ed an updated financial statenent fromSym ngton. In fact,
in an attenpt to avoid the $1.2 nmllion shortfall, the Bank

convened a neeting the next day, June 8, 1990, attended by, anong

10 The shortfall occurred after the Funds exercised their right
to hold back nearly $1.2 mllion for tenant inprovenents and
interest reserves. Symington remained liable to the Bank for the
shortfall, so the Bank asked the Funds for a subordinate third lien
on the Mercado property to secure the shortfall. The Funds agreed
but demanded that Sym ngton extend his personal guarantee to them
for another six years.
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ot hers, Sam Coppersm th, counsel for the Funds. Discussion of the
shortfall was had but the neeting appears to have been unsuccessf ul
fromthe Bank’ s standpoint.

19 At the Bank’s request, Symngton resubmtted his
financial statenment on June 26, 1990. Wth mnor revisions, this
statenent contained the sane nunbers that appeared on the My 4,
1990 statenent. ward WIlson testified the Bank’s concern was
“hei ghtened” at this point, and when asked whether the Bank knew
Sym ngton had provided the sane financial nunbers to the Funds,
Jeff Wiite testified that he “woul d hope so.”

110 Evi dence al so di scl osed significant banki ng
irregularities, allegedly in violation of federal banki ng
regul ations and the established internal procedure within the Bank.
The Funds’ banking expert, Jeffrey Gaia, provided a declaration
that the Bank’s forbearance fromenforcenment of the Alta Mesa | oan
was contrary to prudent banking practice for purposes of securing
the Mercado take-out. Robert Lee Creed, the Bank’s own enpl oyee,
testified that a forbearance not acconpanied by a credit
aut hori zation request is wunusual if, as here, it extends the
maturity of the | oan. The Alta Mesa forbearance was not
acconpanied by a credit authorization request. In addition, the
Bank failed to report Symngton’s fal se representations to federal
banking officials as required by federal regulations, where the

Bank was adm ttedly know edgeabl e of the fal se financi al statenent.
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See 31 CF. R ¢ 103.18 (2001).

111 Finally, on June 29, 1990, against the background of a
real estate market suffocating from defaulted [|oans and
foreclosures and with Symngton’s financial condition in grave
difficulty, the Funds conplied with the terns of the Permanent
Comm tment and funded t he Mercado | oan. Sym ngton defaul ted on the
|l oan in 1992. In 1993, the Funds forecl osed on Mercado and w ped
out the subordinate lien held by the Bank. The Funds obtai ned
j udgnment agai nst Sym ngton personally in 1995, after which he filed
for bankruptcy. !

112 The Funds | ater accused the Bank of w ongdoing, and the
Bank filed a conplaint seeking a declaratory judgnent that it had
conplied with and perfornmed all of its contractual obligations.
The Funds countercl ained, charging the Bank with (1) aiding and
abetting fraud, (2) breach of the inplied contractual covenant of
good faith and fair dealing, (3) intentional interference wth
contractual relations, (4) fraudul ent conceal nent, and (5) civil
conspiracy. The trial court entered summary judgnent for the Bank

on all clains and awarded fees, finding that the Bank owed no

1 On February 16, 2001, U.S. Bankruptcy Court Judge George B.
Ni el sen i ssued an order that Symi ngton’s debt to the Funds w Il not
be discharged by his declaration of personal bankruptcy. Judge
Ni el sen upheld the Funds’ claim that Sym ngton submtted false
financial statenents. The judge's finding preserves Sym ngton’s
liability for the debt. See In re J. Fife Symngton, 111, B-95-
08397- PHX- GBBN; Norwest Bank (M nnesota), N. A v. J. Fife Sym ngton,
11, Adv. No. 96-523-GBN (February 16, 2001, order).
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fiduciary or contractual duty to the Funds to disclose information
about Sym ngton’s financial condition. The court of appeals
affirmed. The Funds petitioned this court and we granted revi ew.
We have jurisdiction pursuant to Arizona Constitution article VI,
section 5(3).

1. Analysis

A, Summary Judgnent Standard

113 This court reviews de novo a grant of summary judgnent,
views the evidence and reasonable inferences in the |ight nost
favorabl e to the party opposing the notion, and the inferences nust
be construed in favor of that party. Thonpson v. Better-Bilt
Al um num Prod. Co., Inc., 171 Ariz. 550, 558, 832 P.2d 203, 211
(1992).

114 Summary judgnment is appropriate only if no genui ne i ssues
of material fact exist and the noving party is entitled to judgnent
as a matter of law. Ariz. R Cv. P. Rule 56(c); Onme School v.
Reeves, 166 Ariz. 301, 309, 802 P.2d 1000, 1008 (1990). Thus, in
the case at bar, summary judgnent shoul d have been granted on the
Bank’s nmotion only if the facts produced in support of the Funds’
claims “have so little probative value [given the quantum of
evidence required] . . . that reasonable people could not agree
wi th the concl usi on advanced” by the Funds. Baker v. Stewart Title
& Trust of Phoenix, Inc., 197 Ariz. 535, 540, 5 P.3d 249, 254 {15

(App. 2000) (quoting Orne School, 166 Ariz. at 309, 802 P.2d at
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1008). We reviewthe clains presented in the i nstant case pursuant
to the foregoi ng standard.
B. The “Duty” Concept
115 The Funds assert five distinct tort clains. On page 6 of
the trial court’s final order dated Cctober 13, 1998, awarding
summary judgnent to the Bank on all clainms, the court reasoned that
no “special relationship” was created that placed an
affirmative duty wupon the Bank to disclose its
“suspi ci ons” or “specul ati ons” about Sym ngton’s
financi al condi tion or commer ci al real estate
“adventures” toathird-party, sophisticated | ender which
clearly had potential conflicting financial interests to
t he Banks [sic].
The trial court relied on Kesselnman v. National Bank of Arizona,
188 Ariz. 419, 937 P.2d 341 (App. 1996).
116 The court of appeals followed simlar reasoning, finding
that the Bank’s duty to disclose information regarding the Alta
Mesa | oan existed only to the extent that the Pernmanent Comm t nment
and Triparty Agreenment allowed the Funds to obtain that information
by request from Sym ngton and the Bank. The appellate court
resorted to a |l ack of duty to disclose rationale to affirmsummary
judgment on all five of the Funds’ <clains, even though it
specifically applied that |ack of duty analysis only to the Funds’
allegations on tw of the five, fraudulent concealment and
conspiracy.

117 We conclude that the | ower courts erred. This is a case
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alleging intentional conduct and thus not a duty case in the
traditional sense. It was inproper to award summary judgnment to
t he Bank on that basis.
1. Duty Not Required For Intentional Torts

118 All clains alleged by the Funds constitute intentional
torts. Cases relied on by the court of appeals to require a duty
to disclose were either negligence cases or cases of sinple
nondi scl osure. California Architectural Bl dg. Prods. v. Franci scan
Ceramics, Inc., 818 F.2d 1466, 1472 (9th Gr. 1987) (failure to
disclose); Smth v. American Nat’| Bank and Trust Co., 982 F.2d 936
(6th Cir. 1992) (nondisclosure); Banco Espanol de Credito v.
Security Pac. Nat’| Bank, 973 F.2d 51, 56 (2d Cr. 1992), cert.
denied, 509 U S. 903 (1993) (nondisclosure). Although the Funds’
counterclaim included an allegation of nondisclosure, summary
di smi ssal of that claimwas apparently not appeal ed to the court of
appeals, nor was that claim raised in the Funds’ petition for
reviewto this court.

119 Negl i gence and nondisclosure clains differ from the
intentional tort clains on reviewhere; each has different el enents
and different requirenents of proof. For exanple, nunerous
deci sions expressly distinguish between nere nondi sclosure and
intentional concealnent. See United States v. Colton, 231 F. 3d
890, 899 (4th Cir. 2000). Unlike sinple nondisclosure, a party nmay

be liable for acts taken to conceal, m sl ead or otherw se deceive,
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even in the absence of a fiduciary, statutory, or other |egal duty
to disclose. 1d. at 898; see also W PAGE KEETON, ET AL., PROSSER AND
KEETON ON ToRTS § 106 (5th ed. 1984) (“Prosser V).
120 Moreover, duty, in the traditional sense, is a specific
concept applicable to the law of negligence, not to intentiona
torts. See DaNn B. DoeBs, THE Law oF Torts ch. 3, 8 26, pp. 50-51
(2000) (“Intent and negligence are entirely different concepts.”).
One of the basic elenents of a negligence cause of action is that
the defendant owed the plaintiff a duty of care. 1d. at ch. 6,
8§ 114, p. 269. Case law is replete with illustrations of this
basic concept. See Purvis v. Hammi, 828 F. Supp. 1479, 1483 (D
Colo. 1993) (“[A] finding of duty is necessary only for
clains in negligence; . . . clains for intentional torts
require no traditional finding of duty . . . .”); see also A mand
v. Benton County, Ark., 145 B.R 608, 617 (WD. Ark. 1992) (an
attorney would be liable for negligence only to those to whom he
owed a duty but would be liable for intentional m srepresentation
or fraud to anyone); Taylor v. California State Auto. Ass’'n Inter-
Ins. Bureau, 240 Cal. Rptr. 107, 113 (App. 1987) (distinguishing
negligent infliction of enotional distress from intentional
infliction of enotional distress, as the fornmer nust be predicated
on the existence of a duty); Waters v. Autuori, 676 A 2d 357, 367
(Conn. 1996) (Berdon, J., dissenting) (“Duty is an elenent of

negl i gence, but is not an el ement of an intentional tort.”), citing
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PrRosseER V 8 30 (italics in original); Smith v. Calvary Christian
Church, 592 Nw2d 713, 721 (Mch. App. 1998) (plaintiff need not
prove duty in proving intentional torts), appeal granted, 607
N.W2d 721 (Mch. 2000), judgnment rev’'d on other grounds, 614
N. W2d 590 (M ch. 2000).

121 As the Purvis court nost appropriately stated, “[I]t
would be anomalous to invoke a lack of a specific duty in
dism ssing a conplaint for an intentional act . . . . The duty, if

it must be so naned, is obviously to refrain fromintentional harm

to others. At the level of intent, reference to duty becones
needl essly academc . . . .” 828 F. Supp. at 1483-84.
2. Kessel man |Is I napposite and Di stingui shabl e
122 The primary case relied on by the |lower courts,

Kessel man, dealt solely with negligence-based clains that required
a predicate legal duty and is thus not applicable to the
intentional tort clains raised by the Funds. Kessel man, 188 Ari z.
at 419, 937 P.2d at 341. Moreover, Kesselman i s di stingui shabl e on
its facts.

123 Kessel man i nvolved no intentional tort clainms. It held
sinply that a bank, under a negligence standard, is under no duty
to private investors to take affirmative neasures to avoid |oss
caused by check kiting by the bank’s custoner, absent a speci al
rel ati onship between the bank and the investors. 1d. at 423-24,

937 P.2d at 345-46.
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124 The Kesselman plaintiffs cited several cases in support
of their argunent that the bank owed them a duty of disclosure.
The court found these cases unhel pful to the plaintiffs’ argunent,
pointing out that the ®“key distinguishing factor in all of the
cases [where a duty to disclose was found] . . . is that the banks
were directly involved with the third parties in the transactions
that were the subject of litigation. This involvenent satisfied
the necessary relationship giving rise to the duty of disclosure.”
Id. at 423, 937 P.2d at 345 (enphasis added). The facts of
Kessel man di sclosed no such relationship. In contrast, the
Triparty Agreenent, which the Bank insisted upon in the case at
bar, provides clear, direct involvenent between the Bank and the
Funds.

125 Moreover, while the court in Kessel man expressed no
opi ni on on whet her the bank owed a duty to any regul atory agency to
report irregularities observedinits custoner’s account, the court
did recognize, albeit in dictum that fraudulent practices by a
custoner have “a very damagi ng effect on innocent persons, and a
bank’s failure to put an end to the practice contributes to such
damage.” |d. at 424, 937 P.2d at 346.

126 Even if the Funds’ clainms were dependent on a duty to
di scl ose, Kesselman itself cited a Mnnesota case that nore
accurately contenplates the facts presented here. See Richfield

Bank & Trust Co. v. Sjogren, 244 N.W2d 648 (Mnn. 1976). There,
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the M nnesota Suprene Court recited the rule that generally a party
to a transaction has no duty to disclose material facts to the
ot her party unless a “special circunstance” exists. 1d. at 650.
The court acknow edged that special circunstances are typically
those where there is a fiduciary or confidential relationship, or
where one party has special knowl edge of material facts to which
the other party has no access, or where one party has spoken, but
has not said enough to prevent his words from being m sl eadi ng.
| d.

127 The court explained that there were situations beyond
those enunerated which would constitute special circunstances
giving rise to an obligation to disclose. 1d. The court held that
one of those “special circunstances” arises when a bank has actual
know edge of the fraudulent activities of a custoner and that if a
bank has actual knowl edge of the fraud, it has a concomtant
“affirmative duty to disclos[e] those facts” before it engages in
transactions with the customer which “further[] the fraud.” Id. at
652; see also Barnett Bank of Wst Florida v. Hooper, 498 So. 2d
923 (Fla. 1986) (special circunstance requiring disclosure my be
found where bank has actual know edge of fraud bei ng perpetrated).
128 Simlarly, we have previously held that an escrow agent,
notwi thstanding the duty of confidentiality, nust disclose
information when the agent “‘knows that a fraud is being

conmi tted. Burkons v. Ticor Title Ins. Co., 168 Ariz. 345, 353,
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813 P.2d 710, 718 (1991) (quoting Berry v. MLeod, 124 Ariz. 346,
352, 604 P.2d 610, 616 (1979). Although the agent does not have a
duty to investigate, she nust disclose where she has “substanti al
evi dence” of fraud. Burkons at 355, 813 P.2d at 720.
129 In Lonbardo v. Albu, 199 Ariz. 97, 100, 14 P.3d 288, 291
113 (2000), we held explicitly that a buyer’s agent in a real
estate transaction nust disclose to the seller evidence known to
himthat is material to buyer’s inability to perform Here, the
Funds allege and have presented evidence that the Bank knew
Sym ngt on was advanci ng fal se and m sl eadi ng fi nanci al i nformation,
both to the Bank and to the Funds, regarding his ability to perform
t he permanent | oan obligations.
130 Thus, it was error for the [ower courts to dismss all of
the Funds’ intentional tort clains by citing Kessel man and rel ying
on the Bank’s alleged | ack of duty to nmake disclosure.
[11. The Funds’ Tort C ains

A Ai di ng and Abetting Fraud
131 Arizona recognizes aiding and abetting as enbodied in
Rest atenent 8 876(b), that a person who aids and abets a tortfeasor
is hinmself liable for the resulting harm to a third person.
Genstar Ltd. v. Ernst & Young, 183 Ariz. 148, 159, 901 P.2d 1178,
1189 n. 7 (App. 1995), vacated on ot her grounds, 185 Ariz. 493, 917
P.2d 222 (1996); CGomez v. Hensley, 145 Ariz. 176, 178, 700 P.2d

874, 876 (App. 1984); see al so RESTATEMENT ( SECOND) OF TORTS § 876(b)
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(1977).

132 The ai ding and abetting claimhere was not specifically
addressed in the court of appeals decision, but summary judgnment
was affirmed on the basis that the Bank had no duty to disclose
under Kessel man.

133 “[Aliding and abetting liability does not require the

existence of, nor does it <create, a pre-existing duty of

care . . . . Rather, aiding and abetting liability is based on
proof of a scienter . . . the defendants nmust know t hat the conduct
they are aiding and abetting is a tort.” Wtzman v. Lehrman,

Lehrman & Flom 601 N.W2d 179, 186 (M nn. 1999); Pacific Mut. Life
Ins. Co. v. Ernst & Young & Co., 10 S.W3d 798, 804 (Tex. App

2000) (to the extent that duty nay be considered a part of the
scienter elenent of a fraud claim such duty extends to all persons
the fraud defendant intends or has reason to expect wll rely on
its msrepresentations (citing RESTATEMENT ( SECOND) OF TorTS 8§ 531)),
judgment rev’'d, 51 S.W3d 573 (Tex. 2001).

134 Clains of aiding and abetting tortious conduct require
proof of three el enents:

(1) the primary tortfeasor nust conmt a tort that
causes injury to the plaintiff;

(2) the defendant nmust know that the primary
tortfeasor’s conduct constitutes a breach of duty;
and

(3) the defendant nmust substantially assist or
encourage the primary tortfeasor in the achi evenent
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of the breach
Gomez, 145 Ariz. at 178, 700 P.2d at 876 (citing RESTATEMENT ( SECOND)
OF TORTS § 876(Db)).
135 The Funds al |l ege that Sym ngton m srepresented nateri al
facts by submtting false financial statenents. Such proof, if
i ntroduced by the Funds, will establish primary, tortious conduct
by Sym ngt on.
136 Because aiding and abetting is a theory of secondary
liability, the party charged with the tort nust have know edge of
the primary violation, and such knowl edge may be inferred fromthe
circunstances. See In re Anerican Continental Corp./Lincoln Sav.
and Loan Sec. Litig., 794 F. Supp. 1424, 1436 (D. Ariz. 1992)
(“American Continental”). Unquestionably, the Bank was aware of
Sym ngton’s duty under the Permanent Comm tnent to provi de accurate
financial information to the Funds. The Triparty Agreenent
references the requirenents of the Permanent Comm tnent in several
sections.
137 Evi dence supporting the inference that the Bank had
know edge of Symington’s fraud i s contai ned, anong ot her pl aces, in
the financial statements Sym ngton provided to the Bank on My 4
and June 21, 1990. Those statenents contained i nformation the Bank
knew was fal se: (1) Sym ngton overstated the value on Alta Mesa by
$2 mllion and understated his personal liability on Alta Mesa by

$1 mllion. The Bank knew Alta Mesa was worth $1 million | ess as
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a result of an appraisal conducted by the Bank in Novenber 1989,
which reduced the property’s value by one-half;?*? (2) Sym ngton
represented $791,000 in “readily nmarketabl e securities.” The Bank
knew t hese securities were actually in spendthrift trusts and thus
i naccessible to creditors; (3) Symngton responded “no” to the
guestion on the financial statenent: “Are there any suits,
j udgnments, tax deficiencies, or other clainms pending or in prospect
agai nst you?” (Enphasis added). The Alta Mesa | oan had been in
techni cal default since March 15, 1990, and t he Bank obvi ously knew
it.

138 The Funds’ banking expert set forth several aspects of
Sym ngton’s financial statenment the Bank knew were fal se. Jeffery

P. Gaia Declaration at ¥ 44.* The Bank’s know edge of Symi ngton’s

2.0 Jeffrey White [forner Wells Fargo enpl oyee] admtted the
i nconsi stency between the value of Alta Msa and the value
represented on Symington’s financial statenent in his August 7,
1998 deposition:
Q From 61, Exhibit 61, it Ilooks Ilike M.
Symington has an obligation of about $1
mllion to the Bank under his guarantee.
A Tr ue.
Q How does that square with himshow ng that he
has $250, 000 of equity?
A

| believe —
MR. CARDENAS:. (bjection, asked and answered.
A | believe | answered that. |t doesn’t.

3 @Gia's declaration was based upon his experience and
experti se as a banker, his personal know edge of nmarket conditions
and banki ng practices, his review of certain deposition testinony,
and his review of docunents and records of First Interstate Bank
concerning the Alta Msa and Mercado | oans. Gai a has been
professionally enployed in the banking industry since 1979. His
experience involved commercial, corporate, and real estate |oans,
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false and msleading representations is also reflected in the
Bank’ s own nenoranda. On June 7, 1990 (23 days before the take-
out), Jeff Wiite’'s nmeno to the Bank’s Senior Loan Conmttee
requesting authority to charge off the $1.2 mllion shortfall on
the Mercado |oan described Symngton's then-existing financial
condition. A financial statenent was provided to the Senior Loan
Commttee with Wite s neno. The nmeno denonstrates the Bank’s
know edge:
Sym ngton’s stated net worth is al nost entirely vested in
comercial real estate, indicated market val ues of which
he has stated do not accurately reflect the current
mar ket. Contingent debt al so appears not to have been
fully accounted for on his recent statenent. Marketable
securities shown on the statenent are held in an
irrevocable famly trust of which Symngton is the
beneficiary. Trustor is unknown, trustee is Mell on Bank,
and Sym ngton clains that the asset cannot be |iquidated
or pl edged.
(Enmphasis added). White later testified that he determ ned that
the listed real estate values were inaccurate. Thus, the Bank had
know edge of these matters.
139 When Wiite received Symington’s May 4, 1990 financia
statenent, he knew the Funds were also entitled to receive a
financial statenment under the terns of the Permanent Conmitnent.
The Funds produced evi dence affirm ng that the Bank understood t he

Funds received the sanme false financial statenments that it did.

VWhite testified:

i ncl udi ng experience with workouts for problem |oans. See (Gaia
Decl aration at |1 2, 4, 6, and 7.
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Did you expect that M. Sym ngton would have submtted
t he sane nunbers reflecting his financial conditions to
both First Interstate Bank and to the pension funds?

A | woul d hope so, yes.

This statenent raises the inference that the Bank knew that fraud
was being comm tted agai nst the Funds.
140 On June 8, 1990, the Senior Loan Commttee conditionally
approved Wite's requested $1.2 nmillion wite-off in his June 7
meno but asked that he obtain an accurate financial statenment from
Sym ngt on. The Senior Loan Conmittee was concerned about the
statenent, as Ward WIson, a nmenber of the conmittee testified:
Q G ven that M. Sym ngton had warranted the val ues

in his financial statenent only a nonth prior to

your consideration of it, did it occur to you that

the inflated values could have been the result of

intentional msstatenents by M. Sym ngton?

MR. CARDENAS. Obj ection to characterization with
respect to “inflated val ues.”

A. | believe that we were concerned about that.

141 On June 26, 1990, Symington resubmtted his persona
financial statenent dated June 21, 1990, to the Bank. Thi s
statenent also failed to provide current market val ues or discl ose
contingent debt. Regarding the securities |listed on the financi al
statenent, Sym ngton produced a letter fromthe trustee of a trust
of which he was the beneficiary, disclosing that the “readily
mar ket abl e securities” listed on his financial statenent at a val ue

of $791,000 were, in fact, not readily marketabl e but were held in
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trust subject to a spendthrift provision.* The June 21 financi al
statenent al so included one other change. Symi ngton unilaterally
changed the certification | anguage on the statenent fromthe Bank’s
standard | anguage that the statenent was accurate to a statenent
that the figures were nerely Sym ngton’s “best efforts” to arrive
at accurate figures.
142 The Senior Loan Committee found the updated financi al
statenment just as disconcerting. Ward WIlson testified:
Q Okay. Upon getting that information, did you fee

as though M. Sym ngton had provided accurate and

honest information about the current state of his

financial condition to First Interstate?

MR. CARDENAS:. bjection; calls for specul ation.

A. Qur concern about that was hei ght ened.

143 Evi dence that the Bank knew Sym ngton had msled the
Funds can al so be seen in a letter dated June 25 fromJeff Wite to
the Senior Loan Cormittee at the Bank, updating the Conmttee on
the status of the Mercado | oan. Wiite's letter discusses
“perceived i npedi nents” to the fundi ng of the Permanent Conm t nent.

Wiite listed the Mercado limted partners as potential inpedi nents.

Y \Wiite testified that information regarding the spendthrift
trust did not make the financial statenments deceptive and did not
al arm the Bank because it already knew the securities were in a
spendthrift trust, and had known this since at |east 1986. Wite
adm tted, however, that nothing on the face of the financial
statenent would indicate that the securities were subject to
spendthrift restrictions and that as such, they were not, as
represented, “readily marketable.”
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The limted partners were upset because mathematical errors
relating to the partners’ return on investnent cal cul ations were
found after the formati on of the partnership. The limted partners

were threatening to exercise their rescission rights and demand

refund of their initial $500,000 investnent. Regarding this
situation, Wite states, “[t]his threat currently prevents
Mercado’ s counsel fromissuing [the Funds] . . . a ‘clean’ opinion
letter, a condition precedent to closing.” (Enmphasi s added).

White goes on to explain to the Senior Loan conmttee
[I]f the Ilimteds are not satisfied wth our
subordi nati on | anguage as proposed, they pose a real
threat to the pernmanent | oan cl osing. Qur paying off the
limteds, as Symngton had earlier proposed, is not
deened a viable option as it would have the effect of
di ssolving the existing borrowing entity, giving the
Per manent Lender [the Funds] a clear out.
144 In addition to the threat by the limted partners, Wite
al so described the risk to funding stemmng from inprovenents
undertaken on the Mercado project to prepare it for tenancy by
Arizona State University (“ASU’), which intended to occupy the
space as a downtown canpus. Wiite inforned the Senior Loan
Committee “Mercado has requested that FIAZ [the Bank] provide
bridge financing for the ASU build-out in an attenpt to both keep
t he subs working, and to avoid having to disclose the situation to
the Permanent Lender at closing.” (Enmphasi s added). Thi s

statenment is in reference to $600, 000 worth of tenant inprovenents

conpl eted for the ASU space in the Mercado. Despite nearly half of
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the i nprovenents being conpl eted, the Mercado Partnership had not
made any progress paynents to the contractors. The Bank was
concerned that the Partnership’ s | ack of progress paynents nmay have
violated T 29 of the Permanent Commtnent by failing to pay debts
as they becane due.

145 Thi s accunul ati on of evidence raises the inference that
t he Bank knew Sym ngt on was engaged in fal se representations to the
Funds. Accordingly, a jury could find that the Bank’s acti ons and
i nternal comruni cations provide evidence of a resolute strategy to
avoid having the Funds learn what it knew about Sym ngton’s
financial situation. A show ng of actual and conpl ete know edge of
the tort is not uniformy necessary to hold a secondary tortfeasor
|iable under an aiding and abetting theory. FDIC v. First
Interstate Bank of Des Moines, N A, 885 F.2d 423 (8th Gr. 1989)
(bank can be held liable for aiding and abetting a custoner who
defrauded another bank if bank has a “general awareness” of the
custonmer’s fraudul ent schenme, notw thstanding the fact that the
bank may not have had actual know edge of the schenme or an intent
to participate in the fraud; general awareness of the fraudul ent
schene can be established though circunstantial evidence). *“The
know edge requirenent” can be net, “even though the bank may not
have known of all the details of the primary fraud — the
m srepresentations, om ssions, and other fraudulent practices.”

Aetna Cas. and Sur. Co. v. Leahey Const. Co., Inc., 219 F.3d 519,
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536 (6th Cir. 2000) (“Leahey”) (citing Wods v. Barnett Bank of
Fort Lauderdale, 765 F.2d 1004, 1012 (11th GCir. 1985) (“Wods")
(internal citations omtted)).

146 The third requirenent, substantial assistance by an ai der
and abettor, can take many forns, but neans nore than “a little
aid.” In re American Continental, 794 F. Supp. at 1435 (quoting
Bar ker v. Henderson, Franklin, Starnes & Holt, 797 F.2d 490, 496
(7th Cr. 1986); see also CPC Int’'l Inc. v. MKesson Corp., 514
N. E. 2d 116 (N. Y. 1987) (broker aided and abetted primary fraud by
providing false financial information used to present “enhanced
financial picture to others”)). The legal elenents of aiding and
abetting a tortfeasor have been explored nobst conprehensively by
the federal courts in the context of aiding and abetting securities
fraud. See Schatz v. Rosenberg, 943 F.2d 485 (4th Cr. 1991);
Roberts v. Peat, Marwi ck, Mtchell & Co., 857 F.2d 646 (9th Cr.
1988); Metge v. Baehler, 762 F.2d 621 (8th Cr. 1985); Mnsen v.
Consol i dat ed Dressed Beef Co., Inc., 579 F.2d 793 (3d Gr. 1978).
But cf. Central Bank of Denver v. First Interstate Bank of Denver,
511 U. S. 164 (1994) (aiding and abetting liability abolished under
8 10(b) of the Securities and Exchange Act of 1934, but secondary
actors not conpletely absolved fromliability).

147 For exanple, in Metge, the court stated that “[a]lthough
the facts . . . are unremarkable taken in isolation, we find that

t aken toget her, they present what shoul d have been a jury issue on
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t he question of aiding-and-abetting liability.” 762 F.2d at 630.
Met ge invol ved a suit by investors against a | ender for aiding and
abetting an issuer of securities who ultimately filed for
bankr upt cy. The investors alleged that the |ender engaged in a
series of banking strategies to keep a failing securities issuer in
business. In evaluating the record, the court sought to determ ne
whet her the | ender knew that the thrift certificates being issued
were worthless and that because of the |ender’s involvenent, the
financial life of the issuer was prolonged in the |ender’s own
interest and at the expense of the certificate holders. The court
noted that, viewed separately, nost of the banking transactions
were unremarkabl e events, but viewed in conjunction with other
evi dence, they suggest an unusual pattern of extraordi nary attenpts
to prolong the issuer’s financial viability to the detrinent of the
investors. 1d. at 626; see also K & S Partnership v. Continental
Bank, N A, 952 F.2d 971, 979 (8th G r. 1991).

148 O her courts have commented t hat executing transacti ons,

even ordinary course transactions, can constitute substanti al

15 The court remarked on the favorabl e rel ati onshi p between t he
| ender and the issuer even at a tinme when the | ender knew of the
i ssuer’s precarious financial position. The court noted that the
evi dence suggested that the | ender had know edge of the issuer’s
thrift certificate program and its inportance to the issuer’s
ability torepay loans to the lender. Finally, the court noted the
inference created by the fact that by postponing the issuer’s
dem se, the lender may have been able to |leverage itself into a
nore favorabl e position with the i ssuer than the i nvestors when t he
issuer was prioritizing which debts to pay first. Met ge V.
Baehl er, 762 F.2d 621, 630 (8th G r. 1985).
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assi stance under sone circunstances, such as where there is an
extraordinary economc notivation to aid in the fraud. See
Armstrong v. MAIpin, 699 F.2d 79, 91 (2d Cr. 1983) (broker’s
processi ng of transactions with know edge of fraudul ent nature was
done to generate commssions); IIT, an Int’l Inv. Trust .
Cornfeld, 619 F.2d 909, 921-22 (2d Cir. 1980) (defendant perforned
chal l enged transaction knowing it violated client’s policy, with
hei ght ened econom c notive to do so).

149 There is no doubt that the Bank here had a hei ghtened
econom c notive to assist Symngton. Not only did the Bank have
the typical notivations of a construction lender, i.e., to ensure
not hi ng happens to j eopardi ze permanent funding, but in this case,
t he Bank had added incentive to ensure the permanent financing by
virtue of its know edge of Sym ngton’s nuch weakened financia
condi tion. The Bank knew t hat Sym ngton was t he personal guarantor
on the Mercado loan in the event the Funds found reason not to
advance permanent funding. The Bank al so knew Sym ngton’s personal
guar antee was becom ng | ess and | ess valuable in part because the
Bank knew Sym ngton was unable to fulfill his financial obligations
on the Alta Mesa | oan

150 In addition, Jeff Wiite' s June 7, 1990 letter to the
Seni or Loan Commi ttee evidences t he Bank’ s know edge of Sym ngton’s
inability to provide collateral of a value sufficient to cover the

$1.2 mllion shortfall occasioned by the Funds’ decision to hold
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back part of the $10 mllion take-out for inprovenents to the
Mercado. These circunstances hei ghtened the Bank’s notive to aid
and abet in a fraud designed to secure the permanent | oan.

151 Accordingly, the Funds presented evidence of business
strategi es undertaken by the Bank to prolong Sym ngton’s financi al
life, raising reasonable inferences that it knew of, and gave
substantial assistance to, Symngton’s material msstatenents.
Moreover, “if [a] . . . nmethod or transaction is atypical or |acks
busi ness justification, it may be possible to infer the know edge
necessary for aiding and abetting liability.” Wodward v. Metro
Bank of Dallas, 522 F.2d 84, 97 (5th Cr. 1975); see al so Wods at
1012 (for purposes of establishing liability as an aider and
abettor, knowing assistance of a securities violation can be
inferred from atypical business actions).

152 Here, as noted, the Funds’ banking expert offered
evi dence that the Bank’s forbearance fromenforcenent of the Alta
Mesa | oan was contrary to prudent banki ng practices for purposes of
securing the Mercado take-out. Gaia Declaration at Y 37, 39, 40,
43. In addition, the Bank’s own enployee testified that a
f or bearance not acconpanied by a credit authorization request is
unusual if, as here, it extends the maturity of the loan. The Alta
Mesa forbearance was not acconpanied by a credit authorization
request.

153 The Bank argues that the single act the Funds conplain
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about is the forbearance on the Alta Mesa | oan. |[|ndeed, the Funds
do conplain about the forbearance and argue that the Bank’s
decision to extend rather than foreclose the |oan provided
“substantial assistance” to Symngton by enabling him to claim
falsely that he nmet the requirenents of the Pernmanent Conm tnent.
But it is not solely the forbearance that creates the probleny it
is also the Bank’s failure to report Symngton's false
representations to federal banking officials as required by I|aw,
where it was admttedly know edgeable of the false financial
statenent. See 31 C.F.R § 103.18 (2001).

154 Mbr eover, substanti al assi stance does not nean assi st ance

that is necessary to commt the fraud. Leahey at 537. The test is
whet her the assistance makes it “easier” for the violation to
occur, not whether the assistance was necessary. 1Id. (quoting Canp
v. Dema, 948 F.2d 455, 462 (8th Cr. 1991) (internal quotations
omtted)).

155 Finally, the Funds’ claim of aiding and abetting is
further supported by all egations that the Bank, wth full know edge
that Sym ngton’s financial statenents were fal se, convened t he June
8, 1990 neeting and communi cated directly with the Funds regarding
the Permanent Conmmtnment due on June 30. The Funds were
represented in the neeting by |egal counsel, Sam Coppersmth.
Specifically, it appears the Bank <called the neeting wth

Coppersmith and Sym ngton representatives because the Funds had
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announced their intention to reduce the anount of the permanent

loan by $1.2 mllion in order to conpensate for Mercado tenant

i nprovenents whi ch apparently had been funded by the Bank but were
not a part of the basic construction costs. The Bank desired to
secure the full $10 million take-out, including the $1.2 mllion,

by exploring, with the Funds, ways to elimnate or otherw se deal

with the shortfall or “gap financing” as it was described. | f

successful, the Bank would receive full reinbursenment of the $10
mllion. The neeting would thus have had no purpose w thout the
presence of the Funds.

156 At that tinme, the Bank knew that Sym ngton was in default

on Alta Mesa. I nternal docunents regarding the Mercado |oan
referenced Alta Mesa as a “related” debt. The Bank al so knew t hat

Sym ngton had submtted false financial statenents relative to
Mercado, and that just days earlier the Bank had signed a
forbearance agreenent with Symngton on Alta Mesa to keep him
financially viable until the day after the permanent |oan was due
to be funded. Nevertheless, the Bank, with a clear opportunity to
speak, kept this information from Coppersmth and pressed for

closing the permanent loan at the full $10 mllion or for an
al ternate nethod of handling the “gap” problem

157 Convening the neeting to discuss the | oan and potenti al

shortfall in these circunstances, w thout disclosure of the facts,

would justify a reasonable inference that the Bank aided and
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abetted by know ngly assisting Symngton’s tortious conduct. If
true, this goes well beyond nere self protection in the mdst of a
financial transaction gone sour. In sum it can be inferred that
had the Funds been nmade aware of what the Bank knew, the Funds
m ght well have chosen to wthdraw from the obligation under the
Per manent Conmm tnent, and t he Bank was fully know edgeabl e of that
pr ospect.

158 These facts rai se inferences sufficient to take the issue

to the jury under the applicabl e preponderance standard. ®

B. Breach of the Inplied Covenant of Good Faith and Fair

Deal i ng
159 Arizona law inplies a covenant of good faith and fair
dealing in every contract. Enyart v. Transanerica Ins. Co., 195

6 Ai ding and abetting fraud requires proof by a preponderance
of the evidence. York v. InTrust Bank, N A, 962 P.2d 405, 422
(Kan. 1998) (because jury ruled in favor of defendant on fraud
count whi ch required hi gher burden of proof does not nean evi dence
was i nsufficient to prove aiding and abetting fraud); State ex rel.
Goettsch v. Diacide Distributors, Inc., 561 N.W2d 369 (lowa 1997)
(preponderance of the evidence is the proper standard of proof for
ai ding and abetting securities fraud under lowa |l aw); State, Dep’t
of Finance v. Tenney, 858 P.2d 782 (ldaho App. 1993) (aiding and
abetting securities violation nmust be proven by preponderance of
t he evi dence under |daho |aw).

Because there is a difference between proving an agreenent to
participate in a tortious |line of conduct (civil conspiracy) and
provi ng knowi ng action that substantially aids tortious conduct
(ai di ng and abetting), Hal berstamv. Wl ch, 705 F. 2d 472, 478 (D. C.
Cir. 1983), we deemthe preponderance standard nore appropriate for
an aiding and abetting claim
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Ariz. 71, 985 P.2d 556, 714 (1998) (citing Raw ings v. Apodaca, 151
Ariz. 149, 726 P.2d 565 (1986)); see al so Wagensel |l er v. Scottsdal e
Mem | Hosp., 147 Ariz. 370, 383, 710 P.2d 1025, 1038 (1985)). Such
inplied terns are as nmuch a part of a contract as are the express
terms. Golder v. Crain, 7 Ariz. App. 207, 437 P.2d 959 (1968).
The inplied covenant of good faith and fair dealing prohibits a
party fromdoing anything to prevent other parties to the contract
fromreceiving the benefits and entitlements of the agreenent. The
duty arises by operation of Ilaw but exists by virtue of a
contractual relationship. Rawings at 153-54, 726 P.2d at 569-70.
160 Breach of the inplied covenant may provi de the basis for
i nposi ng damages. Burkons at 355, 813 P.2d at 720. A party nay
bring an action in tort claimng damages for breach of the inplied
covenant of good faith, but only where there is a “special
rel ati onship between the parties arising fromelenents of public
i nterest, adhesion, and fiduciary responsibility.” Id. at 355, 813
P.2d at 720; see also Wagenseller at 383, 710 P.2d at 1038;
McAlister v. Citibank (Arizona), a Subsidiary of Gticorp, 171
Ariz. 207, 829 P.2d 1253 (App. 1992) (a special relationship nust
exi st in order to support a tortious breach of the i nplied covenant
of good faith and fair dealing). The Funds have conceded t hat they
do not have the required “special relationship” to support a claim
for tortious breach.

61 There is a difference, however, in the proof required,
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depending on whether the claim sounds in tort or in contract.

Here, the renmedy for breach of the inplied covenant is an action
for breach claimng contract damages. Burkons at 355, 813 P.2d at

720. Wen the renmedy for breach of the covenant sounds in
contract, it is not necessary for the conplaining party to
establish a special relationship. Firstar Metro. Bank & Trust v.

Federal Deposit Ins. Corp., 964 F. Supp. 1353, 1358 (D. Ariz. 1997)

(“[I']n light of the distinction between tortious and contract ual

claims based on the breach of the inplied covenant of good faith
and fair dealing, Plaintiff’s assunption that it need not

denonstrate a special relationship is correct.”). The claim
presented in the Funds’ counterclaimalleges breach of contract, a
claimthat is thus viable wi thout the special relationship required
for tortious relief.

162 The Bank, relying on Kessel man at 421, 937 P.2d at 343,

argues that in the absence of duty, it did not act in bad faith by
failing to disclose Symngton’s true financial condition to the
Funds. The | ower courts agreed. But, as noted, Kessel man does not

di spose of this claim Deese v. State Farm Mut. Auto. Ins. Co.,

172 Ariz. 504, 507, 838 P.2d 1265, 1268 (1992) (bad faith is not

proven by showing negligence; the act or omssion nust be
i ntended). Mreover, unlike the bank in Kessel man, the Bank here
was directly and contractually involved in the transaction with the

Funds via the Triparty Agreenent, an agreenent which the Bank
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itself insisted be executed.

163 The Triparty Agreenment is the |ynchpin of the Funds’
claimof bad faith. The “underlying contract provides the basis
for a bad faith action.” Taylor v. State FarmMit. Auto. Ins. Co.,
185 Ariz. 174, 176, 913 P.2d 1092, 1094 (1996) (citing Noble v.
National Anerican Life Ins. Co., 128 Ariz. 188, 189, 624 P.2d 866,
867 (1981)). Because the terns of the Triparty Agreenent do not
require the Bank to volunteer information to the Funds, the Bank
argues that it cannot be liable for bad faith because it did not
breach any provisions of the Triparty Agreenent. The Bank relies
too heavily on the literal text. The duty of good faith extends
beyond the witten words of the contract.

164 A party may breach an express covenant of the contract
W t hout breaching the inplied covenant of good faith and fair
deal i ng. Rawl i ngs at 157-60, 726 P.2d at 573-76. Conver sel y,
because a party nmay be injured when the other party to a contract
mani pul ates bargaining power to its own advantage, a party may
neverthel ess breach its duty of good faith wthout actually
breachi ng an express covenant in the contract. Deese at 509, 838
P.2d at 1270 (noting that a breach of an express covenant is not “a
necessary prerequisite” for a bad faith clain); Raw ings at 157-60,
726 P.2d at 573-76.

165 For exanple, in Arizona s Tow ng Professionals Inc. v.

State, the court of appeals held that a party to a contract could
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not use an express provision in the contract — in that case, a
“cancel | ation for conveni ence” provi si on -- to t hwar t
admnistrative or judicial review of the state’'s decisions in
awar di ng contracts after the bidding process. 196 Ariz. 73, 77,
993 P.2d 1037, 1041 (App. 1999). The court found that if
cancel lations for convenience were permssible wunder these
ci rcunstances, they would effectively elimnate a party’ s appea
rights, which would violate the inplied covenant of good faith,
even though the state expressly retained the power to cancel. 1d.
at 77, 993 P.2d at 1041. Simlarly, Southwest Savings & Loan
Associ ation v. Sunanp Systens, Inc. addressed whether one who
retains express power or discretion under a contract can exercise
that power or discretion in a way that breaches the inplied
covenant of good faith. 172 Ariz. 553, 558, 838 P.2d 1314, 1319
(App. 1992). In answering this question, the Sunanp court
favorably cited a California decision, stating that “the duty to
act in good faith does not alter the specific obligations of the
parties under the contract. . . . Acts in accord with the terns of
one’s contract cannot wi thout nore be equated with bad faith.” 1d.
at 558, 838 P.2d at 1319 (quoting Bal four, Guthrie & Co. v. Gournet
Farms, 166 Cal. Rptr. 422, 427-28 (App. 1980) (enphasis in
original)).

166 Sout hwest Savi ngs expl ai ned t hat

[Much of the nystery of the law of good faith lies in
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t he Bal four phrase “without nore.” |If contracting par-

ties cannot profitably use their contractual powers

wi thout fear that a jury will second-guess them under a

vague standard of good faith, the law wll inpair the

predictability that an orderly conmerce requires.
ld. at 558, 838 P.2d at 1319. Yet, “[i]nstances inevitably arise
wher e one party exercises discretion retai ned or unforecl osed under
a contract in such a way as to deny the other a reasonably expected
benefit of the bargain.” I1d. The court concluded that the inplied
covenant of good faith provides a clear renmedy for such abuse. In
reaching its conclusion, the court relied on Professor Steven J.
Burton’s explanation of the duty of good faith:

The good faith performnce doctrine nay be said to permt

the exercise of discretion for any purpose -- including

ordi nary business purposes — reasonably wthin the

contenpl ation of the parties. A contract thus would be

breached by a failure to performin good faith if a party

uses its discretion for a reason outside the contenpl ated

range -— a reason beyond the risks assuned by the party

claimng a breach.
Id. at 558-59, 838 P.2d 1319-20 (quoting Breach of Contract and t he
Common Law Duty to Performin Good Faith, 94 Harv. L. Rev. 369, 385-
86 (1980) (“Burton”) (footnotes omtted)). Burton’s recitation
fully conports with RESTATEMENT (SECOND) OF CONTRACTS 8 205 cnt. a
(1981), which states, “Good faith performance or enforcenent of a
contract enphasizes faithfulness to an agreed comon purpose and
consistency with the justified expectations of the other party.”
Consi stent with Burton and the RESTATEMENT, this court has held in a
variety of contexts that a contracting party nay not exercise a

retai ned contractual power in bad faith. See Rawlings at 153-157,
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726 P.2d at 569-73 (power to adjust clains in an insurance
contract); Wagenseller at 385-86, 710 P.2d at 1040-41 (power to
fire enployee at will for a bad cause).

167 In the instant case, under the Triparty Agreenent the
Bank had no express duty to conply with Sym ngton’s disclosure
obl i gati ons under the Permanent Comm tnent. But, the inquiry for
the Funds’ claimof bad faith does not end wth nere recognition
that the witten text of the Triparty Agreenent may have freed the
Bank from any obligation to inform the Funds of Symngton’s
financial condition. The question is whether a jury mght
reasonably find that the Bank wongfully exercised a contractual
power for “a reason beyond the risks” that the Funds assuned in the
Triparty Agreenent, or for a reason inconsistent with the Funds’
justified expectations. Burton at 386; Southwest Sav. at 559, 838
P.2d at 1320; RESTATEMENT ( SECOND) OF CONTRACTS § 205 cnt. a.

168 The Funds contend that, although the Bank was not
obligated to inform the Funds of the collapse of Sym ngton's
fi nances, the Bank proceeded in bad faith by know ng that the Funds
woul d be deprived of know edge of Symington’s true condition in

reaching the decision to accept or reject the Mercado |oan.?

Y Triparty Agreenent 8§ 3.9: . . . Permanent Lender will fund
t he Permanent Loan on or before such date . . . (ii) if Borrower
has conplied with each and every condition of the Permanent
Comm tnent to the reasonabl e satisfaction of Permanent Lender, and
(i) if all submttals and docunentation required by Permanent
Lender in order to fund the Permanent Loan have been received in
t he Permanent Lender’s office .
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Sym ngton deprived the Funds of this information. There is
evidence the Bank knew of the deprivation and engaged in a
systematic strategy designed to withhold material information from
the Funds and to keep Symington financially alive until after the
take-out deadline, all of which resulted in serious and clearly
antici pated damage to the Funds.

169 The key questions are:

(1) were the Bank’s actions inconsistent with what the
Funds justifiably expected under the Triparty Agreenment?

(2) did the Bank, by its action or inaction, deprive the
Funds of a primary benefit of the agreenment (see
RESTATEMENT ( SECOND) OF CONTRACTS 8 205 cnt. a. (“Good faith
performance or enforcenent of a contract enphasizes
faithful ness to an agreed common pur pose and consi stency
with the justified expectations of the other party.”))?

(3) was it reasonable for the Funds to assune the Bank
woul d fol |l ow federal banking regul ati ons and report non-
conpliant activity (see 31 CF. R §8 103.18 (bank shal
file with the Treasury Departnent a report of any
suspi cious transaction relevant to a possible violation
of law or regulation))? and

(4) was it reasonable for the Funds to assune, despite
the Bank’s self interest, that the Bank woul d di scl ose
its alleged knowl edge of Symington’s false financial
statenments?
170 The foregoing are genuine questions of nmaterial fact.
The inferences favorable to the Funds’ claimare sufficient for a

jury’s consideration under the preponderance standard.®

8 Proof of a breach of the inplied covenant of good faith and
fair dealing requires a preponderance of the evidence. See
Schwartz v. Farmers Ins. Co. of Ariz., 166 Ariz. 33, 36, 800 P.2d
20, 23 (App. 1990) (plaintiffs nust prove breach of duty of good
faith and fair dealing by a preponderance of the evidence); see
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C. Intentional Interference Wth Contractual Rel ations
171 The Funds <claim that by obscuring or concealing
Sym ngton’s collapsing finances, the Bank inproperly interfered
with the Funds’ <contract right to receive full, accurate
information as a basis on which to reject the Pernmanent Conmm t nent
on the Mercado | oan.
172 The interference with contract claimwas not separately
addressed by the court of appeals but was swept into the court’s
general reasoning that the bank had no duty to di scl ose Sym ngton’s
financial status to the Funds.
173 Intentional interference with contract is, as its nane
suggests, an intentional tort. Snowv. Western Sav. & Loan Ass'n,
152 Ariz. 27, 34, 730 P.2d 204, 211 (1986); see al so RESTATEMENT
(SEcoD) oF TorTs 8 767 cnt. d (1979) (interference with contractual
relations is an intentional tort). In addition, "[t]he duty not to
interfere with the contract of another arises out of |aw, not
contract.” Bar J Bar Cattle Co. Inc. v. Pace, 158 Ariz. 481, 486,
763 P.2d 545, 550 (App. 1988) (enphasis added). W therefore
examne the nerits of the Funds’ claim

174 Arizona has long recognized the tort of intentional

al so General Acc. Fire & Life Assur. Corp. v. Little, 103 Ariz.
435, 443-44, 443 P.2d 690, 698-99 (1968) (lower court did not err
in refusing to give instruction on clear and convi nci ng burden of
proof for “bad faith” <claim the proper standard was the
pr eponderance of the evidence).
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interference with contractual relations. See Snow at 33, 730 P.2d
at 211. A prima facie case of intentional interference requires:
(1) existence of a valid contractual relationship, (2) know edge of
the relationship on the part of the interferor, (3) intentiona
interference i nduci ng or causing a breach, (4) resultant damage to

the party whose rel ationship has been disrupted, and (5) that the

def endant acted inproperly. 1d.; RESTATEMENT ( SECOND) OF TORTS 8§ 766
(1977).
175 The first elenent, the existence of a valid contractual

relationship, is satisfied by the Permanent Conm tnent between
Sym ngton and t he Funds.

176 Second, as party to the Triparty Agreenent and
beneficiary of the proceeds under the Permanent Commtnent, the
Bank had know edge of the ternms of both contracts. The terns of
the Permanent Commitnent are frequently referenced in the Triparty
Agreenment, and the Bank insisted Symngton secure long-term
financi ng t hrough t he Per manent Conm tnent before it woul d agree to

fund the interimconstruction | oan.

19 The Funds assert in their brief that the Bank interfered
with both the Permanent Comm tnent and the Triparty Agreenent. As
a general rule, a party cannot be held liable in tort for
intentional interference with its own contract. Campbel I v.
Westdahl, 148 Ariz. 432, 438, 715 P.2d 288, 294 (App. 1985). This
general rule is conplicated here by the fact that the Bank, the
Funds, and Sym ngton were parties to atripartite agreement. W do
not address the question whether a party to a tripartite contract
can be liable in tort for interfering with rights as between the
other parties to the agreenent because the Funds can satisfy this
el enent of the tort by the Permanent Comm tnent.
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T77 Third, intent is shown by proving that the interferor
either intended or knew that “[a particular] result was
substantially certain to be produced by its conduct.” Snow at 34,
730 P.2d at 211.

178 “There is no technical requirenment as to the kind of
conduct that may result in interference with the third party’s
performance of the contract.” RESTATEMENT ( SECOND) OF TORTS 8§ 766
cnt. k (1979). In nost instances the interference is by
i nducenent. As the RESTATEMENT expl ains, the word “inducing” refers
to situations in which A causes B to choose one course of conduct
rat her than another. “Wether A causes the choi ce by persuasi on or
by intimdation, B is free to choose the other course if he is
willing to suffer the consequences.” 1d., 8 766 cnt. h. Wile the
paradi gmcase of tortious interference with contract nmay be t hat of
a tortfeasor who induces breach by enticing the contracting party
not to performor by preventing or disabling that party from being

able to perform the RESTATEMENT enphasizes that liability attaches

to any intentional interference, whether by inducenent or
ot herw se. I d. (enphasis added). “The essential thing is the
intent to cause the result.” 1d.

179 Here, Sym ngton breached his contractual obligation to
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the Funds by submitting false financial statenents.?® \WWether the
Bank i ntended that its conduct operate to di sadvantage the Funds in
order to obtain paynent of the Mercado |oan under the Permnent
Comm tment necessarily requires a jury assessnent of the Bank’s
intent. Strategies in which the Bank readily partici pated, such as
the Alta Mesa | oan extensions, the forbearance, and the failure to
report, raise legitinmate inferences relating to the Bank’s intent.
Intent is a question for the fact finder. Snow at 34, 730 P.2d at
211. The Bank certainly had reason to believe that fal se financi al
information was going to the Funds, giving rise to the inference
that, by its strategy, the Bank i ntended to benefit by this conduct
at the expense of the Funds.
180 Fourth, the Funds can prove resultant damage if they can
establish that the Mercado | oan woul d not have been funded had t hey
been given accurate infornmation.
181 Fifth, wongful conduct can be anal yzed by considering
seven factors previously advanced by this court:
(a) the nature of the actor’s conduct, (b) the actor’s
notive, (c) the interests of the other with which the
actor’s conduct interferes, (d) the interest sought to be
advanced by the actor, (e) the social interests in pro-

tecting the freedom of action of the actor and the
contractual interests of the other, (f) the proximty or

20 Whether Symington would have breached his contractual
obligations to the Funds w thout substantial involvenent by the
Bank is a question of causation, not intent. Causation is also a
question for the jury. Mbdlever v. Roush, 152 Ariz. 367, 374, 732
P.2d 1105, 1112 (App. 1986) (citing Harnon v. Szrama, 102 Ariz.
343, 429 P.2d 662 (1967)).
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renoteness of the actor’s conduct to the interference,
and (g) the relations between the parties.

Wagensel | er at 387, 710 P.2d at 1042 (quoti ng RESTATEMENT ( SECOND) OF
TORTS 8§ 767); see also Bar J Cattle Co. at 484, 763 P.2d at 548.
Factors deserving the nost weight are the nature of the actor’s
conduct and the actor’s notive. G M Anbul ance & Med. Supply Co.,
Inc. v. Canyon State Ambul ance, Inc., 153 Ariz. 549, 551, 739 P.2d
203, 205 (App. 1987).

182 Conduct specifically inviolation of statutory provisions
or contrary to public policy my for that reason nake an
i nterference inproper. RESTATEMENT ( SECOND) OF TORTS 8 767 cnt. cC
(1979). The testinmony from banking expert Gaia regarding the
Bank’s handling of the Alta Mesa |oan is relevant here. Based on
his review of the Alta Mesa loan history, Gaia opined that the
agreenent to forbear on the Alta Mesa | oan default was i nconsi st ent
wi t h prudent and reasonabl e banki ng practi ces and i nconsi stent with
the course of action previously prescribed by the |oan’s Speci al
Credits Oficer, Doug Hawes. See Gaia Declaration at Y 37, 39,
40, 43.

183 As further rel evant evidence, the Funds offered to prove
the Bank’s failure to report Sym ngton’s fal se financi al statenents
to the Financial Crinmes Enforcenment Network of the Departnent of
Treasury, as mnmandated by federal banking regulations. See 31

C.F.R § 103.18 (2001). The regulations require FDI Cinsured banks
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to file a “Suspicious Activity Report” when they detect a known or
suspected crimnal violation of federal |aw or a suspicious
transaction, such as filing a false financial statenent. | d.
White, the Bank’s own | oan officer, testified in deposition that he
knew intentional fraudulent subm ssions of financial statenents
woul d trigger reporting requirenents to the FBI. Neverthel ess, the
Bank did not report. It claims its conduct was not i nproper
because it did not know Sym ngton’s financial statenments were
fal se. But inferences of the Bank’s know edge of fal se statenents
are clearly present.

184 The Bank responds with several additional argunents.
First, it argues that, even despite the inconsistencies in the
financial statenment, no one at the Bank believed that an event had
occurred under T 29 of the Permanent Commitnent regarding
Sym ngton’s financial status that would have given the Funds the
l egal right to refuse to honor the Triparty Agreenent. The Bank
contends that the provisions under § 29, which include “generally
not payi ng Debtor’ s debts as such debts becone due” and *assi gnnent
for the benefit of creditors,” are terns of art from sections of
the U S. Bankruptcy Code or its state statutory equivalent. See 11
US . CA 8 303(h)(1) (1993); ARS. 88 44-1031 to -1047 (1994 and
Supp. 2001). Because an event which would qualify under the
rel evant bankruptcy statutes had not occurred, the Bank contends

not hi ng happened that would all ow the Funds not to conply with the
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Per manent Conm t nent . This argunent is tenuous in light of the
fact that, in other sections of 29, when the parties intended to
refer to a section of the Bankruptcy Code, it was expressly stated.
Moreover, the Bank knew that despite its |oan extensions to
Sym ngton and the Forbearance Agreenent, the Alta Mesa |oan was
absolutely in default and anbunted to clear failure to pay a debt
when due.

185 The Bank further argues that under the Triparty Agreenent
it was not required to disclose information not requested. The
Bank clainms that, under Kesselnman, it actually has a duty not to
di scl ose confidential custonmer information. See Kesselman at 421,
937 P.2d at 343. |f sinple nondisclosure were the essence of this
case, the Bank could not be liable, based on the holding in Mac
Enterprises v. Del E. Webb Devel opnent Co., 132 Ariz. 331, 336, 645
P.2d 1245, 1250 (App. 1982). But, as discussed, sinple
nondi scl osure is not the claimthe Funds make. The real questions
are the propriety of the Bank’s affirmative decision not to
institute foreclosure proceedings against Alta Mesa, t he
forbearance, the failure to report Symngton’s fal se statenents to
federal authorities, and whether these intentional actions or
omssions interfered wth the Funds’ right to receive from
Symngton information material to their decision to fund the
Mer cado | oan

186 Finally, the Bank argues that even if it knew the
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statenents were false, it was acting properly in its ow self-
i nterest by not disclosing Sym ngton’s financial status to the Fund
to protect itself against a $10 million loss. W agree that the
Bank may have been acting inits self-interest and we are cogni zant
of the inherent conflict between the parties’ interests created by
the interimloan and Permanent Comm tnent. But self-interest does
not justify an affirmative strategy to deprive the Funds of
i nformati on which the Bank knows is vital to the Funds’ legitinate
expectati ons under the Permanent Conm tnent. Further, it is not
justification to interfere knowwngly with a contract where the
def endant acts with an inproper purpose and seeks to further his
own interests. Community Title Co. v. Roosevelt Fed. Sav. and Loan
Ass’n, 796 S.W2d 369 (Mb. 1990). Sunmary judgnment on the Funds’
tortious interference with contract clai mwas i nproper. |nferences
arising fromthe evidence are sufficient to go to the jury under
t he preponderance standard. ?!

D. Fr audul ent Conceal nent

2L Intentional interference wth contract requires the
preponderance standard. H -Ho Tower, Inc. v. ComTronics, Inc.
761 A . 2d 1268, 1273-75 (Conn. 2000) (Com Tronics nust prove claim
of tortious interference wth contractual relations by a
preponderance of the evidence); Exam nation Mgm. Serv., Inc. v.
Ki rschbaum 927 P.2d 686, 697 (Wo. 1996) (in claimfor intentional
interference with contract, defendant has burden of proving
el enents by a preponderance of the evidence); see also Collins v.
Collins, 625 So. 2d 786, 791 (Mss. 1993) (elenents of tortious
interference need to be proven only by a preponderance of the
evi dence) .
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187 Arizona recogni zes the tort of fraudul ent conceal nent:
One party to a transaction who by conceal nent or other
action intentionally prevents the other from acquiring
material information is subject to the sane liability to
the other, for pecuniary | oss as though he had stated the

nonexi stence of the nmatter that the other was thus
prevented from di scoveri ng.

RESTATEMENT ( SECOND) OF TORTS 8 550 (1976); see also King v. ORelly
Motor Co., 16 Ariz. App. 518, 521, 494 P.2d 718, 721 (1972). \here
failure to disclose a material fact is calculated to i nduce a fal se
belief, “the distinction between concealnent and affirmative
m srepresentation is tenuous.” Schock v. Jacka, 105 Ariz. 131,
133, 460 P.2d 185, 187 (1969).

188 The court of appeals dismssed the Funds’ claim for
fraudul ent conceal nent on the basis that the Bank’s fiduciary and
contractual duty was to Sym ngton and not to the Funds. Both the
court of appeals and the Bank m stakenly cite Frazier v. Southwest
Savi ngs & Loan Association, 134 Ariz. 12, 653 P.2d 362 (App. 1982),
for the proposition that conceal nent was not proven because there

was no duty to speak.

22 The confusion surrounding the requisites of fraudul ent
conceal ment results fromthe fact that there are three distinct
classes of fraud: msrepresentation, concealnent, and non-
di scl osure. Liability for fraudulent msrepresentation occurs
under 8§ 525 of the RESTATEMENT ( SECOND) OF TORTS and | i es agai nst “[ 0] ne
who fraudul ently nmakes a nmisrepresentation of fact . . . for the
purpose of inducing another to act or to refrain from action

" In contrast, liability for nondi sclosure occurs under
§ 551 of t he RESTATEMENT ( SECOND) OF TORTS and |ies agai nst “[o0] ne who
fails to disclose to another a fact . . . if, but only if, he is
under a duty to the other . . . to disclose the matter in
gquestion.” Liability for fraudul ent conceal nent occurs under 8 550
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189 In Frazier, the court explained that liability for
conceal nent under 8§ 550 of the RESTATEMENT ( SECOND) OF TORTS requires
know edge of the false information and action by the defendant that
intentionally prevented the plaintiff fromfinding the truth. 134
Ariz. at 17, 653 P.2d at 367. The Frazier court found conceal nent
unproven, not because there was no duty to disclose, but because
there was no evidence fromwhich the jury could have found active
conceal nent.*® Frazier at 17, 653 P.2d at 367.

190 The court of appeals has previously referred to a duty
requi renent in the context of fraudulent conceal nent. Dunlap v.
City of Phoenix, 169 Ariz. 63, 69, 817 P.2d 8, 14 (App. 1990). In
Dunl ap, the court stated that “[t]o be guilty of fraudul ent
conceal ment, a defendant nust have a | egal or equitable obligation
to reveal the information.” Dunlap at 69, 817 P.2d at 14. This

statenent was di ct umhowever, since the case was deci ded on statute

of the RESTATEMENT (SECOND) OF TORTS and |ies against a “party to a
transaction who by concealnent or other action intentionally
prevents the other fromacquiring material information.” (Enphasis
added.) As discussed, duty has no relevance in atort requiring an
intentional act. Conceal nent necessarily involves an el enent of
non-di scl osure, but it is the intentional act of preventing anot her
fromlearning a material fact that is significant, and this act is
al ways the equival ent of a m srepresentati on. RESTATEMENT ( SECOND) OF
ConTRACTS 8§ 160 (“Action intended or known to be likely to prevent
anot her fromlearning a fact is equivalent to an assertion that the
fact does not exist.”).

23 The opi ni on does address the concept of duty; however, the
di scussion occurred in the context of Frazier’s clainms under
RESTATEMENT ( SECOND) OF TORTS 8 551, “Liability for Nondi sclosure” and
RESTATEMENT ( SECOND) OF TorTs § 552, “Information Negligently Supplied
for the Guidance of Qhers.”
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of limtations grounds. |Id. at 70, 817 P.2d at 15. Moreover, the
two cases Dunlap relied on for this proposition, Schock v. Jacka
and Van Buren v. Pima Cormunity Col lege District Board, 113 Ari z.
85, 546 P.2d 821 (1976), did not hold fraudul ent conceal nent is
subject to a disclosure duty.

191 In Schock, neither the conplaint nor the plaintiff’s
opposition to summary judgnent articul ated any theory of fraudul ent
conceal nent. 105 Ariz. at 133, 460 P.2d at 187. In Van Buren, the
plaintiff raised both fraudul ent and negligent failure to disclose.
The court found no fraudulent failure because there was no proof
the statenents were false, nor was there proof the defendant knew
of any falsehood. Van Buren at 86, 546 P.2d at 822. The court
correctly dism ssed negligent failure because it found no duty.
Id. at 87, 546 P.2d at 823.

192 In Arizona, whether a duty to speak exists at all is
determned by reference to all the circunstances of the case

Nati onal Hous. Indus., Inc., v. E. L. Jones Dev. Co., 118 Ariz. 374,
379, 576 P.2d 1374, 1379 (App. 1978) (citing 37 AM JurR 2d, Fraud
& Deceit § 146 (1968)). On the issue of duty in a fraudul ent
conceal nent claim we are persuaded by and affirm the reasoning
articulated by the court of appeals decision in King v. ORelly
Mot or Co.

193 In King, a car buyer sued a car dealer for fraudulently

representing that the car the buyer purchased was “as good as new’
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when in fact the car had been in an accident and, unbeknownst to
t he buyer, had been repaired by the dealer. The car deal er argued
t hat because t he buyer’s cl ai mexi sted under 8§ 551 of the RESTATEMENT
OF ToRTs (Liability for Nondisclosure), the dealer could not be
liable to the buyer because the dealer was under no duty to
di scl ose. The court refused to |imt its consideration of the
plaintiff's claimto 8 551, stating “[with these facts in mnd we
feel that a consideration of 88 529 and 550 of RESTATEMENT OF TORTS
IS necessary for the determ nation of the question at hand.”
King at 521, 494 P.2d at 721. The court further stated that, while
“Ii]t is often difficult to distinguish msleading representations
and fraudulent concealnment from nere nondisclosure and the
classification of the act or acts in question must, of course,
depend on the facts of each case,” it was neverthel ess true that
“the facts of this case . . . would be supportive of a finding of
m sl eading representation as set forth in Restatenent 8 529 or
fraudul ent conceal nent as set forth in 8 550.” King at 521-22, 494
P.2d at 721-22 (enphasis added). An Oregon court advanced siml ar
reasoning in Paul v. Kelley, 599 P.2d 1236 (O. App. 1979),
concluding that a duty to disclose is not necessary to prevail on
a fraudul ent conceal nent claim
194 In Paul, the seller of real estate knew, before the
closing, that he was required to install a storm sewer if a

drainage ditch on the property were elimnated. | nstead of
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installing the stormsewer, the sellers sinply filled the ditch and
sold the property. Buyers of the |and sued the sellers when they
| earned they had to put in an expensive sewer system The sellers
defended on the grounds that they had no affirmative duty to
di sclose the ditch to the buyers. The court found this argunent

meritless, stating:

Such a duty is not necessary. . . [Aln active
conceal ment such as the filling in of the ditch all eged
in this case is to be distinguished from a sinple
nondi sclosure. . . . Plaintiff’s conplaint sets forth

facts alleging an active conceal nent of the drainage

ditch and is sufficient without the assertion of a duty

to speak
Paul at 1238-39 (enphasis added); see al so Caldwell v. Pop’ s Hones,
Inc., 634 P.2d 471, 477 (Or. App. 1981) (where fraud is based on a
pl an of actual conceal nent, as opposed to sinple nondisclosure, a
duty to speak is not required).
195 “[T]he comon l|aw clearly distinguishes between
conceal ment and nondi scl osure. The fornmer is characterized by
deceptive acts or contrivances intended to hide information,
m sl ead, avoid suspicion, or prevent further inquiry into a

material matter. The latter is characterized by nere silence.”

United States v. Colton, 231 F.3d 890, 899 (4th Cr. 2000). “Thus,

fraudul ent conceal nent -— wi thout any m srepresentation or duty to
di scl ose -- can constitute comon |aw fraud.” 1d. at 899.
196 The distinction is nmade even nore clear by Prosser’s

description of active conceal nent as:
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Any words or acts which create a false inpression
covering up the truth, or which renobve an opportunity
that mght otherwise have led to the discovery of a
material fact--as by floating a ship to conceal the
defects in her bottom sending one who is in search of
information in a direction where it cannot be obtai ned,
or even a fal se denial of knowl edge by one in possession
of facts--are classed as m srepresentation, no |l ess than
a verbal assurance that the fact is not true.

(Footnotes omtted.) WLLIAML. PROSSER, HANDBOOK OF THE LAWOF TORTS § 106
at 695 (4th ed. 1971) (“Prosser V). Prosser discusses sinple
nondi scl osure as a separate category, usually requiring a duty to
speak before silence will be actionable. PRosSErRIV at 695-99.

197 The Funds in the instant case allege the Bank actively

strategized to cover up the pending collapse of Symngton's

financial condition. This allegation fits the definition of
conceal nent, not nondisclosure. Three evidentiary points are
cl ear: the *“unjustified and inprudent” |oan extensions; the

forbearance until one day after the due date for the Mercado take-
out obligation; and the failure to report Symngton's false
statenments to federal banking authorities. The record reveals
evi dence of internal bank communi cati ons and communi cati on bet ween
Sym ngton aides and the Bank. Applying the |law, we concl ude that
the Funds were not required to establish an affirmative duty to
speak in order to prove fraudul ent conceal nent. Actions by the
Bank which intended to conceal material facts are, if proven,
sufficient.

198 In the final anal ysis, we reach two conclusions as to the
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fraudul ent conceal nent claim there are reasonable inferences from
which a jury could find (1) the Bank had know edge of false
i nformati on being given the Funds, and (2) the Bank took measures
intended to prevent the Funds from learning the truth. These
inferences are grounded in fact and are sufficient to take the
conceal nent theory to the jury under the applicable clear and
convi nci ng standard. *
E. Cvil Conspiracy to Commt Fraud

199 “For a civil conspiracy to occur two or nore peopl e nust
agree to acconplish an unl awful purpose or to acconplish a | awf ul
obj ect by unl awful neans, causing damages.” Baker v. Stewart Title

& Trust of Phoenix, 197 Ariz. 535, 542, 5 P.3d 249, 256 Y30 (App.

24 Al though courts in other jurisdictions are not in agreenent
regarding the standard of proof required for fraudul ent
conceal ment, we follow those requiring clear and convincing
evi dence. See Aksom tas v. Aksomtas, 529 A 2d 1314 (Conn. 1987);
Hughes v. Holt, 435 A 2d 687 (Vt. 1981); Haleyville Health Care
Center v. Wnston County Hosp. Bd., 678 So. 2d 789 (Ala. 1996);
Webb v. Poneroy, 655 P.2d 465 (Kan. App. 1982); but see Kracl wv.
Loseke, 461 N.W2d 67, 72 (Neb. 1990) (to maintain an action for
fraudul ent conceal nent, the plaintiff nust prove the elenents by a
preponderance of the evidence); Hebron Public School Dist. No. 13
of Morton County v. U S. Gypsum Co., 475 N.W2d 120, 124 (N. D
1991) (fraudulent concealnent nust be established to the
satisfaction of the jury by a fair preponderance of the evidence);
Kopei kin v. Merchants Mrtgage and Trust Corp., 679 P.2d 599, 601
(Col 0. 1984) (defendant asserts petitioners could not have proven
fraudul ent conceal nent by a preponderance of the evidence).

We adopt the heightened standard for this tort because
fraudul ent conceal nent is essentially the equivalent of fraud by a
m srepresentati on. See RESTATEMENT ( SECOND) OF Torts 8§ 550 (1976).
Fraud unquesti onably requires clear and convi nci ng evi dence. Rice
v. Tissaw, 57 Ariz. 230, 237, 112 P.2d 866, 869 (1941).
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2000) (quoting Row and v. Union Hills Country C ub, 157 Ariz. 301,

306, 757 P.2d 105, 110 (1988)); see al so RESTATEMENT ( SECOND) OF TORTS

8§ 876. “A nmere agreenent to do a wong inposes no liability; an
agreenent plus a wongful act may result in liability.” Baker at
542, 5 P.3d at 256 (citations omtted). |In short, liability for

civil conspiracy requires that two or nore individuals agree and
t hereupon acconplish *“an wunderlying tort which the alleged
conspirators agreed to commt.” 1d. at 545, 5 P.3d at 259. Here,
the underlying wong is Symngton's fraud via submssion of
fraudul ent financial statenents to the Funds. The Bank deni es any
agreenent to defraud.

1100 Utimtely, the correspondence between Bank agents and
Symngton’s aides, coupled with neetings anong Sym ngton, his
ai des, and bank officials and the ensuing results raise serious
guestions about the Bank’s activity. But a claim for civil
conspi racy nust include an actual agreenent, proven by clear and
convincing evidence,? and although the Bank’s conduct is
suspi ci ous, evidence of an agreed upon conspiratorial arrangenent,
on this record, cannot rise to the clear and convincing |l evel. See
Elliott v. Videan, 164 Ariz. 113, 116, 791 P.2d 639, 642 (App
1989) .

1101 There is a qualitative difference between proving an

2 Civil conspiracy to conmt fraud requires clear and con-
vincing evidence. Elliot v. Videan, 164 Ariz. 113, 116, 791 P.2d
639, 642 (App. 1989).
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agreenent to participate in a tort, i.e., a civil conspiracy, and
provi ng knowi ng action that substantially aids another to commt a
tort. Halberstam at 478. Even though legitimate fact questions
exist on the Funds’ clains of aiding and abetting, bad faith,
intentional interference, and concealnent, it is unreasonable to
infer a conspiratorial agreenent. Leahey at 537 (court upheld jury
verdi ct finding defendant guilty of aiding and abetting fraud but
struck down jury finding that defendant conspired to commt fraud
because it was unreasonable for jury to conclude defendant agreed
to join in the schene).

1102 Accordingly, we affirm sumary judgnent of the Funds
civil conspiracy claim

I V. Concl usi on

1103 The Funds correctly enphasize that the case is here in
opposition to the summary judgnent entered in the Bank’s favor,
claimng they are entitled to take their case to the jury with al
reasonabl e i nferences to be drawn fromthe facts. See Anderson v.
Li berty Lobby, Inc., 477 U S. 242 (1986). The inquiry on a notion
for summary judgnent unavoi dably asks whether reasonable jurors

could find by the appropriate evidentiary standard that the

plaintiff is entitled to a verdict, i.e., whether there is
“evidence . . . such that a reasonable jury could return a verdi ct
for the nonnoving party.” I1d. at 248. Accordingly, the issue here

is whether the evidence is sufficient to overcone a notion for
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summary judgnent. Qur eval uation focused exclusively on the five
al l egations nmade in the Funds’ counterclaim the evidence offered
in support of those allegations, and the argunents made in the
court of appeals and the petition for reviewto this court.

1104 In light of the evidence, we hold that sunmary | udgnent
was premature as to all clainms except the claim of civil
conspiracy. Thus, the court of appeals ruling on civil conspiracy
is affirmed. As to the other clains, the opinion of the court of
appeal s is vacated, the judgnent of the trial court is reversed,
and this case is remanded to the trial court for proceedings
consistent wth this opinion.

1105 Because of our decision to remand, we also vacate the
existing award of attorneys’ fees to the Bank. Attorneys’ fees, if
any, wll be recoverable at the termnation of the proceedings in

the trial court.

Charl es E. Jones
CONCURRI NG Chi ef Justice

Ruth V. MG egor, Vice Chief Justice

Stanl ey G Fel dman, Justice

Thomas A. Zl aket, Justice

-58-



MARTONE, Justice, concurring in part and dissenting in part.
1106 | agree with the court that the absence of a duty to
disclose is not fatal to the assertion of intentional tort clains.
This is the i ssue decided by the court of appeal s upon which review
was sought. | would thus remand the case to the court of appeals
for consideration of those issues presented to but not decided by
it. The court instead proceeds to exam ne the sufficiency of the
evidence in this case as to each of five separate counts. In the
process it sweeps broadly, drawing on decisions from scores of
other courts, to set forth, in dicta, rules for Arizona on issues
not briefed by the parties. See, e.g., ante, at § 58 n.16. To
illustrate, the court concludes that the tort of aiding and
abetting fraud, unlike fraud itself, requires proof only by a
preponderance of the evidence. | would like to have seen this
i ssue briefed and argued. | should think that if fraud requires
proof by clear and convincing evidence, aiding and abetting fraud
woul d require the sane.

1107 Rule 23 (i)(3), Ariz. R CGv. App. P., provides that if
i ssues were raised in, but not decided by, the court of appeals, we
may consider themor remand to the court of appeals to decide them
in the first instance. G ven the fact intensive nature of the
inquiry and the wide range of views expressed nationally on the
torts alleged, it is best to have such issues decided in the court

in which they were raised and briefed. | thus concur in the
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j udgment but dissent fromthe court’s opinion.

Frederick J. Martone, Justice
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