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B ERCH Justice
11 This case presents a challenge to the constitutionality
of Arizona’s recreational use statute, Ariz. Rev. Stat. (“A R S.”)
§ 33-1551 (2000).* W conclude, as did the trial and appellate
courts, that the lawis constitutional.

FACTS?
12 On January 7, 1995, WIIliam Dickey' s step-nother took
ten-year-old Wlliamand two of his siblings to go sledding. She
saw people on Mars Hill in Thorpe Park in Flagstaff, so she dropped
the children off and left to park the car. Wile she was gone,
Wl liam began sliding down Mars Hill on a rubber tube. About a
quarter of the way down the hill on his first run, WIlIliamcrashed
into a tree and was severely injured.
13 Although WMars Hill had been used as a wntertine
recreational area since the early days of the Cty, the Cty had
posted signs warning that Mars H Il was unsafe for sledding. The

evi dence conflicts on whether the signs were in place on the day of

! This opinion refers to the current version of A RS. 8§
33-1551, which is essentially the sane as that in effect at the
rel evant tine.

2 Because summary judgnent was granted to the Cty, we
review the facts in the Iight nost favorable to Petitioners, the
parti es agai nst whom sumrary judgnment was entered. See O ne Sch
v. Reeves, 166 Ariz. 301, 309-10, 802 P.2d 1000, 1008-09 (1990)
(subscribing to the views of Justice Wiite in Anderson v. Liberty
Lobby, 477 U. S. 242, 255, 106 S. C. 2505, 2513 (1986) (citations
omtted)).
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t he acci dent.

14 Wlliams parents, the Petitioners, sued the City to
recover for Wlliams injuries. The Cty defended on the ground
that, because the Park was held open for recreational use,
Petitioners could not prevail wunless they showed that city
enpl oyees had been grossly negligent or had wilfully or maliciously
caused injury to Wlliam The trial court granted summary judgnent
for the Cty, finding that Petitioners failed to present any
evidence that the City had acted wilfully, maliciously, or grossly
negligently. The trial court further determned that the
recreational use statute did not abrogate WIliams negligence
cause of action and therefore did not violate Article 18, Section
6, of the Arizona Constitution.

15 The court of appeals affirmed. Dickey v. Cty of
Fl agstaff, 197 Ariz. 422, 430, 11 36-37, 4 P.3d 965, 973 (App

1999). W granted review to decide whether the recreational use
statute’s requirenent that a plaintiff show gross negligence or
wilful or malicious conduct abrogates a cause of action that
Wl liam woul d have otherw se enjoyed, in violation of the anti-
abrogation provision of the Arizona Constitution. W have
jurisdiction pursuant to Article 6, Section 5(3), of the Arizona

Constitution and AR S. § 12-2101 (1994).



DI SCUSSI ON
A The Recreational Use Statute

16 Arizona’s recreational use statute, A RS. § 33-1551
limts alandowner’s liability to parties injured while on the | and
for recreational purposes. It provides that the owner of |and held
open for public use “is not |liable to a recreational or educati onal
user except upon a showing that the owner . . . was quilty of
w lful, malicious or grossly negligent conduct which was a direct
cause of the injury to the recreational or educational user.” 1d.
8§ 33-1551(A). The statute defines grossly negligent conduct as
conduct that denonstrates “a knowi ng or reckless indifference to
the health and safety of others.” 1d. 8 33-1551(QC)(2).

17 The statute, based on a nodel act proposed by the Counci
of State Governnents, was first enacted here in 1983. See Vard v.
State, 181 Ariz. 359, 361-62, 890 P.2d 1144, 1146-47 (1995). Its
purpose is to encourage |andowners to open their lands to the
public for recreational use. |Id. at 362, 890 P.2d at 1147. It
acconplishes this goal by “limting their liability toward persons
entering thereon for such purposes.” 1d. (quoting Suggested State
Legi slation on Public Recreation on Private Lands, 24 Council of
State Governnents 150 (1965)). Since the publication of the nodel
act in 1965, all fifty states have enacted recreational use
statutes limting the liability of |andowners who open their |and

to recreational users. Terrence J. Centner, Tort Liability for
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Sports and Recreational Activities: Expanding Statutory Immunity
for Protected Classes and Activities, 26 J. Legis. 1, 2 (2000)
(citing the recreational use statutes of all fifty states).

B. The Constitutionality of the Recreational Use Statute

1. The Anti - Abrogation Provision.

18 WIlliam argues that the recreational use statute is
unconstitutional because it deprives himof the right to bring a

| awsuit sounding in sinple negligence against the Cty of

Fl agstaff. Instead, because of the statute, he nust prove that the
City was grossly negligent, in violation, he maintains, of the
anti-abrogation provision of the Arizona Constitution. Ari z.

Const. art. 18, § 6.

19 The anti -abrogati on provision states that “[t] he right of
action to recover danages for injuries shall never be abrogated,
and the anount recovered shall not be subject to any statutory
limtation.” | d. It protects from legislative repeal or
revocation those tort actions that “either existed at conmon | aw or
evol ved fromrights recognized at common |law.” Cronin v. Shel don,
195 Ariz. 531, 539, 1 39, 991 P.2d 231, 239 (1999); see also
Boswel | v. Phoeni x Newspapers, Inc., 152 Ariz. 9, 14, 730 P.2d 186,
191 (1986) (observing that the anti-abrogation provision extends
the right to recover danages for injuries to all actions existing
under the common law); Mrrell v. Cty of Phoenix, 16 Ariz. 511,

517, 147 P. 732, 735 (1915) (superseded by statute) (finding that
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the anti-abrogation provision preserves those “rights already
cogni zabl e by | aw, and does not undertake to create new rights of
action”). Therefore, to fall within the protection of the anti-
abrogation provision of the Arizona Constitution, Wlliam s right
of action for sinple negligence against the Gty nust have existed
at common | aw or have found its basis in the comon |law at the tine
the constitution was adopted. See Cronin, 195 Ariz. at 539, § 39,
991 P.2d at 239. W conclude that Wlliamhas failed to establish
that a right of action for sinple negligence, against a
muni ci pality engaged in a governnental function, existed at common
| aw. 3

2. Muni ci pal Liability Under the Commpbn Law.

110 In 1913, a year after Arizona' s statehood and three years
after the Arizona Constitution was drafted, a treati se on nuni ci pal
| aw reported that cities engaged i n governnental functions were not

subject to liability for negligence:

3 Al t hough negligence suits certainly have their basis in
common | aw, governnents generally enjoyed sovereign imunity from
suits sounding in tort, a tradition that carried over to this
country. See Stone v. Ariz. H ghway Comrmin, 93 Ariz. 384, 389, 381
P.2d 107, 110 (1963) (quoting State v. Sharp, 21 Ariz. 424, 426,
189 P. 631, 632 (1920), for the proposition that “it is wel
settled by the great weight of authority that the state, in
consequence of its sovereignty, is inmune from prosecution in the
courts and fromliability to respond in danages for negligence,
except in those cases where it has expressly waived inmunity or
assuned liability by constitutional or |egislative enactnent”); see
also Y 10-13, infra (discussing common-law treatnent of suits
agai nst nunicipalities engaged in governnmental functions).
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The rule is firmy established in our |awthat
where the municipal corporation is performng
a duty inposed upon it as the agent of the
state in the exercise of strictly governnent al
functions, there is no liability to private
action on account of injuries resulting from
the wongful acts or negligence of its
officers or agents thereunder, unless nade
|iable by statute. In other words, unless a
right of action is given by statute, nunici pal
corporations may not be held civilly liable to
individuals for “neglect to perform or
negligence in performng” duties which are
governnmental in their nature, and including
generally all duties existent or inposed upon
themby |aw solely for the public benefit.

6 Eugene McQuillin, MJNI Cl PAL CORPORATI ONS § 2623 (1913) (footnote
omtted). Two vyears later, this court upheld nunicipa
governmental inmmunity, finding that the Cty of Phoeni x could not
be held liable for the nere negligence of its enployees. Mrrel
v. Gty of Phoenix, 16 Ariz. 511, 517, 147 P. 732, 735 (1915). 1In
doi ng so, the court observed that it was “quite certain that it was
the intention of the legislature of the territory of Arizona

t hat Phoeni x should be inmune from damages for injuries or |oss

occasi oned by or through t he nal f easance, m sfeasance or negl ect of

duty of any of its officers or other authorities.” 1d. at 512, 147
pP. at 733.
111 In Morrell, a city enployee sued the City of Phoenix for

assigning to him a sprinkling cart pulled by a team of unruly
horses, which bolted and dragged him through the city streets,
resulting in the serious injuries. 1d. The city defended that it
was exenpted fromsuit by a clause in its charter that inmunized
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the city fromliability for sinple negligence, while |eaving the

city liable for “wllful neglect, . . . gross negligence or willful
m sconduct.” Id. at 513, 147 P. at 733.
112 The plaintiff clainmed there, as the Petitioners do here,

that the inmmunity provision violated Article 18, Section 6 of the
Arizona Constitution. Id. at 517, 147 P. at 735. This court found
that the plaintiff’s position was “not tenable, for the reason that
said section only undertakes to preserve rights already cogni zabl e
by law, and does not undertake to create new rights of action.”
| d. This decision denonstrates that nunicipalities were inmune
fromcivil suits for ordinary negligence at conmon | aw. *

113 Ten years later, this court again spoke on the subject of
muni ci pal inmmunity in Jones v. Cty of Phoenix, 29 Ariz. 181, 239
P. 1030 (1925), overruled in part by Stone v. Arizona H ghway
Comm ssion, 93 Ariz. 384, 381 P.2d 107 (1963). 1In Jones, a city
enpl oyee sued the Gty of Phoenix. 1Id. at 181-82, 239 P. at 1030-
31. The court determned that the city’'s liability turned upon
whether the function in which the city was engaged was
“proprietary” or “governnental” because when a nunicipality was

“acting in its governnental capacity, it had the exenptions of the

4 Phoeni x’s immunity was |ater repealed by renoving the
immunity provision fromthe city charter. See City of Phoenix v.
WIllianms, 89 Ariz. 299, 303-04, 361 P.2d 651, 654-55 (1961). W
cite Morrell here only for the proposition that sovereign i nmunity
was the law in 1915.
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sovereignty.” |Id. at 183, 239 P. at 1031. The court concl uded

that the rule was “of such al nost universal acceptance . . . that
we accept it as the undoubted | aw of Arizona.” 1d.
114 Alnost forty years later, this court abolished the

comon- | aw rul e of sovereign inmunity. See Stone, 93 Ariz. at 387,
381 P.2d at 109. In doing so, however, we acknow edged that
muni cipalities acting in a governnental capacity had historically
been i nmune from negligence actions. 1d. at 388-89, 381 P.2d at
109-10. Moreover, we invited the legislature to enact laws to
protect the public and those it deened “necessary to avoid a severe
hanperi ng of a governnental function or thwarting of established
public policy.” Ryan v. State, 134 Ariz. 308, 310-11, 656 P.2d
597, 599-600 (1982) (nodified by statute as stated in Tucson
Unified Sch. Dist. v. Onens-Corning Fiberglas Corp., 174 Ariz. 336,
339, 849 P.2d 790, 793 (1993)). The | egislature accepted the
court’s invitation and, anong other acts, passed the recreational
use statute.

115 Arizonais not the only state wwth a constitutional anti-
abrogation provisionto find that the provision protects only those
rights of action in existence when it was adopted. See, e.g., NY.
Const. art. 1, 8 16; Ckla. Const. art. 23, § 7; Uah Const. art.
16, 8 5; see also Wlson v. G pson, 753 P.2d 1349, 1353-55 (Kl a.
1988) (holding that a tort reform act limting recovery for

wrongful death did not violate the anti-abrogation provision
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because the right to recover for wongful death did not exist at
common | aw); Tiede v. State, 915 P.2d 500, 504 (Utah 1996) (hol ding
that “the scope of protection afforded by the [anti-abrogation]
provision is |imted to rights of action that existed at the tine
t he provision was adopted”).

116 This court has stated that if the provisions of another
state’s constitution are simlar in nature and neaning to
provisions in Arizona' s Constitution, then the decisions of the
judiciary in those states shoul d be consi dered “very persuasive” in
interpreting Arizona' s simlar provision. Faires v. Frohmller, 49
Ariz. 366, 371-72, 67 P.2d 470, 472 (1937) (superseded by statute
as stated in Ward v. Stevens, 86 Ariz. 222, 230, 344 P.2d 491, 496
(1959)). Arizona' s anti-abrogation provisionis based on asimlar
provision in the Oklahoma Constitution. See Bryant v. Cont’|
Conveyor & Equi p. Co., 156 Ariz. 193, 199, 751 P.2d 509, 515 (1988)
(Feldman, V.C J., dissenting) (criticizing the mgority for
ignoring a case on point from Cklahoma “constru[ing] the parent
constitutional clause” of our own anti-abrogation provision),
overrul ed by Hazi ne v. Montgonery El evator Co., 176 Ariz. 340, 344,
861 P.2d 625, 629 (1993). W therefore review lahoma's
assessnment of its anti-abrogation provision's application to
municipal liability.

117 In Wlson v. G pson, the Oklahoma Suprenme Court upheld

that state’'s Political Subdivision Tort Cl ains Act’s protection of
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a school district against a claimthat the Act viol ated Ol ahona’ s
anti-abrogation provision. 753 P.2d at 1355. The case arose when
five school children and a teacher were killed in a boiler
explosion at an elenentary school. Id. at 1350. The Politica
Subdivision Tort Cains Act |imted the parents’ danmages to
approxi mately $18, 000 per famly. |d. The parents argued that the
limtation violated the anti-abrogation provision of the Olahoma
Constitution which states, much as Arizona’ s provision does, that
“[t]he right of action to recover damages for injuries resulting in
deat h shall never be abrogated, and the anobunt recoverabl e shal
not be subject to any statutory limtation.” 1d. at 1354 (citing
kla. Const. art. 23, 8 7) (enphasis in original). The lahoma
Suprene Court held that while the anti-abrogation provision was
desi gned “to enbody into the fundanental |aw, the constitution, the
statutory right of action for wongful death,” it nonetheless did
not apply to public entities because “as a part of the sovereignty
of Okl ahoma, [school districts] were entitled to sovereign inmunity
when Art. 23, § 7 was adopted.” Id. (citations omtted). The
court therefore concluded that the anti-abrogation provision did
not protect a right to sue for damages that did not exist when the
Okl ahoma Constitution was adopted. Id. at 1355.

118 Simlarly, Arizona' s anti-abrogation provision was
designed to protect rights of action in existence at the tine it

was adopt ed, but not necessarily those | ater created. See Morrell,
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16 Ariz. at 517, 147 P. at 735. Accordi ngly, because a suit
against a city for sinple negligence could not have been nai nt ai ned
at the tinme the anti-abrogation provision was instituted, it is not
protected by that provision, if the city was acting in its

governnental capacity. W therefore turn to the latter question.

3. WAs the WMai ntenance of Thorpe Park a Gover nnental

Functi on?
119 At the time Arizona's Constitution was witten, the
common-law rule was that “there is no municipal liability for

negli gence in connection with public buildings or other property
used exclusively for public purposes and from which no incone is
received.” MQillin, supra T 10, 8§ 2672.

120 The cases cited in McQuillin suggest that in determning
whet her the maintenance of a public park is a governnental
function, courts should exam ne whether the governnent charges an
adm ssion fee or otherw se derives revenue fromthe use of the park
and whether the park is held open to all. See id. 8 2678 (citing,
anong other cases, Russell v. Cty of Tacoma, 35 P. 605, 606-07
(Wash. 1894)). In those cases in which nmaintenance of parks has
been found to be a proprietary function, the governnent usually
| eased the park or otherwi se generated revenue fromits use, a
typically proprietary action. See Russell, 35 P. at 606.

121 Al t hough the case is nore than 100 years ol d, the Russel

court’s analysis reflects the analysis courts applied in that era
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and still apply to distinguish park operations that are
governnmental fromthose that are not. See id. at 606-07. When the
city receives no revenue and the park is available to all citizens,
t he operation and nai ntenance has been held to be a governnental
function, while limting access to the park or generating revenue
from it has led courts to conclude that the governnent was
operating the park in a proprietary manner. 1d.; see al so Board of
Park Commirs of City of Louisville v. Prinz, 105 S.W 948 (Ky. Ct.
App. 1907) (holding that a nunicipality was not |liable for injury
in acity park that was held open to the general public and from
which the city received no revenue, but noting that the city m ght
be liable if the city restricted access or gai ned revenue fromuse
of the park); Bisbing v. Gty of Asbury Park, 78 A 196 (N. J. Err.
& App. 1910) (sane); cf. Cty of Denver v. Spencer, 82 P. 590
(Colo. 1905) (holding city liable for an injury suffered on park
bl eachers when the city received revenue fromlicensing the sal e of
beverages at the park).

122 In this case, the Cty of Flagstaff did not charge an
adm ssion fee or otherw se derive revenue fromthe public’s use of
Thor pe ParKk. As did the City of Tacoma in the Russell case,
Fl agstaff obtained the land that is now Thorpe Park from the
federal governnent on the stipulation that it be used as a public
park. The Park is so used and is open to all who cone there, not

just to the residents of Flagstaff. I ndeed, the Petitioners
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t hensel ves were residents of Prescott, not Flagstaff. These
factors lead us to conclude that the operation and mai ntenance of
Thorpe Park at the tinme WIlliamwas injured were governnental in
nat ure.

123 In sum we conclude that the Cty hol ds Thorpe Park open
to the public for recreational use. 1ts maintenance of the Park is
a governnental function; as such, the Governnent’s acts are
shielded by the recreational use statute. Because the CGty’'s
stewardshi p of the Park was governnental in nature, the City would
have been immune at common law from tort liability for acts of
ordinary negligence arising from its nmaintenance of the Park.
Therefore, we hold that because Petitioners would have had no
action when the anti-abrogation provision was adopted, the limted
immunity afforded to the City of Flagstaff by the recreational use
statute did not wongfully abrogate Petitioners’ right to sue the
Cty for negligence.

CONCLUSI ON
124 Based on the foregoing, we vacate the opinion of the

court of appeals and reinstate the judgnent of the trial court.

Rebecca Wi te Berch, Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice
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Ruth V. MG egor, Vice Chief Justice

M chael D. Ryan, Justice

FELDMAN, Justice (retired), dissenting

125 The court today concl udes t hat because of the doctrine of
sovereign inmunity, the “right of action for sinple negligence,
agai nst a municipality engaged in a governnental function [did not
exist] at common law.” Opinion at 1 9; see also { 17. The court
goes on to adopt a rule of nunicipal sovereign imunity for sinple
negl i gence when perform ng governnmental functions. Thus, the court
holds the recreational use statute, A RS. § 33-1551, does not
violate the anti-abrogation clause contained in Article 18, Section
6 of the Arizona Constitution when applied to such nmunicipalities.
| dissent fromthese conclusions for several reasons.

126 First, | do not agree that the anti-abrogation clause is
i napplicable to actions for negligence against governnental
entities. This issue was addressed in ny dissent in Couse ex rel.
Clouse v. State, 199 Ariz. 196, 204-15 1Y 30-79, 16 P.3d 757, 765-
76 19 30-79 (2001) (Feldman, J., dissenting). The reasons given
t here need not be repeated here.

127 Next, the majority holds that the protection of Article
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18, Section 6 does not apply because at conmmon |aw there was no
right of action in Arizona “for sinple negligence[] against a
muni ci pality engaged in a governnental function.” Opinion at § 9,
relying primarily on Morrell v. Cty of Phoenix, 16 Ariz. 511, 147
P. 732 (1915). But Morrell does not support that conclusion. The
doctrine of sovereign imunity is not nentioned in Mrrell; the
basis for the holding that Mdrrell had no cause of action agai nst
the City of Phoenix was that prior to adoption of our constitution
and its anti-abrogation clause, the Phoenix city charter contained
an i mmunity provision that had been approved by the legislature in
the 1881 grant of the charter. Thus, no right of action against
the Gty of Phoenix existed at common |aw prior to or at the tine
our constitution went into effect. |Id. at 512-13, 147 P. at 733.
Thus, | disagree with the mpjority’'s conclusion that Morrell
“denonstrates that nmunicipalities were inmune fromcivil suits for
ordinary negligence at common law.” Opinion at T 12.° Morrel

denonstrates only that the Cty of Phoenix was inmune by charter
provi sion, so that no action could have been nai ntai ned agai nst it
when Article 18, Section 6 was adopted. Article 18 protects only
those “rights already cognizable by law at the tinme our
constitution was adopted. Morrell, 16 Ariz. at 517, 147 P. at 735.

128 No case in Arizona has ever explicitly addressed the

® Indeed, the Phoenix ordinance was |ater repealed. See
opinion at § 12 n. 3.
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guestion of whether the anti-abrogation clause was applicable to
actions against a municipality. It is notable that in C ouse the
majority did not adopt the state’s argunent that actions against
governnental entities were outside the protection of Article 18,
Section 6 but instead based the state’s imunity on the specific
provi sions of the clains clause of Article 4 of the constitution.
The court held that Article 4 provided independent and
particul ari zed grounds for the conclusion that the legislative
branch m ght reinstate sovereign immunity as to clains against the
state should it desire to do so. Couse, 199 Ariz. at 207 T 24, 16
P.3d at 768 § 24. But Article 4 is inapplicable to nmunicipalities
because it provides only that the |legislature may regulate suits
against the state. Ariz. Const. art. 1V, pt. 2, 8 18. The suit
that is the subject of the present case is not against the state
but against the City of Flagstaff. Municipalities have al ways been
considered entities separate fromthe state.

129 Finally, | disagree with the court’s decision that
runni ng an adm ssion-free park i s a governnental function. Opinion
at 19 22-23. Arizona’'s law on the question of
governnental /proprietary functions is, to put it tactfully, a
norass. See C ouse, 199 Ariz. at 213-14 Y 74-77, 16 P.3d at 774-
75 91 74-77 (Feldman, J., dissenting). There was, in fact, *utnopst
confusi on” about what was governnmental and what was proprietary.

Jones v. Gty of Phoenix, 29 Ariz. 181, 183, 239 P. 1030, 1031
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(1925). Today’'s opinion will do little to cure that problem

STANLEY G FELDVAN, Justice (retired)
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