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CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SIXTH APPELLATE DISTRICT

STEVEN TRAVISe d., HO021541
(Santa Cruz County
Paintiffs and Appellants, Super.Ct.No. CV 136570)
V.
COUNTY OF SANTA CRUZ,
Defendant and Respondent.

This case involves a challenge to Santa Cruz County’ s second dwelling unit ordinance.
Proceeding by writ of mandate in the trial court, the petitioners asserted that the ordinance is
preempted by state statute and that it is unconstitutional. Thetrial court denied the petition,
chiefly on the ground that it was untimely. We will affirm.

FACTS AND PROCEDURAL HISTORY
Steven Travis (Travis) and Stanley M. Sokolow and Sonya Sokolow (the Sokolows) were
petitioners below and are appellants here. The County of Santa Cruz (the County) isthe
respondent. At issuein thiscaseisthe validity of the County’s Second Unit Ordinance (the
Ordinance).

The Ordinance. The Ordinance wasfirst enacted in December 1981, effective January

1982. It has been amended severa timessincethen. Asinitially enacted, the Ordinance

authorized a second dwelling unit of 640 square feet or less on those parcels large enough to



qualify for two single family dwellings under the density limitations of the County’s General
Plan and Zoning Ordinance. The Ordinance included both occupancy and rent restrictions:
occupancy was restricted to a maximum of two low-income adults or two average-income
seniors, and affordable rent was required.

In March 1984, the County amended the Ordinance (Ordinance No. 3500). The
amendments to the Ordinance relaxed the parcel size requirement.

More than a decade later, in August 1994, the County amended the Ordinance again.
Among the substantive 1994 changes were these: the maximum size of the second dwelling was
increased for certain specified parcels, the minimum parcel size was decreased for certain
specified parcels, and the occupancy restrictions were relaxed to permit family membersto
reside in the second unit without regard to income.

In November 1997, the County again made substantive revisions to the Ordinance.
Among the 1997 amendments were these: the maximum size of the second dwelling was
increased again for some parcels, the minimum parcel size was decreased again for some
parcels, and the occupancy restrictions were relaxed again, this time to eliminate the limitation
to two adult occupants. In addition, the administrative processing level for applications for
second units outside the Coastal Zone was reduced, as were the setback requirements. Finally,
the amendments made the occupancy and rent restrictions applicable to the main dwelling unit in
the event the property owner occupies the second unit.

Most recently, the Ordinance was amended again in March 1998, but those changes were
not substantive.

The Ordinance is codified at section 13.10.681 of the Santa Cruz County Code. (Santa
Cruz County Code, 8§ 13.10.681, pp. 816-820.) Of particular concern in this action are the
Ordinance’ s occupancy standards, including the restrictions on rent levels, which are set forth in
subdivision (e) of section 13.10.681 of the Santa Cruz County Code. (Id. at p. 819.)

Travis sDevelopment. Travisownsaparcel of residential real property on Old Big Basin

Road in Boulder Creek, in an unincorporated area of Santa Cruz County. In April 1999, Travis



applied to the County for a development permit to convert asingle family dwelling under
construction into second dwelling unit and to construct a primary dwelling unit on the property.
The County granted the permit, subject to the occupancy and rent conditions mandated by the
Ordinance. Travis objected to the permit conditions by filing an administrative appeal, which
was denied on June 21, 1999.

The Sokolows Development. The Sokolows also own residential real property in the

unincorporated area of Santa Cruz County, consisting of two parcels located on Highview Drive,
Santa Cruz. The Sokolows sought permits for second dwelling units on both of their parcels.

In 1996, the Sokolows sought and obtained a devel opment permit that allowed them to
construct a principal residence and a second dwelling unit on one of their parcels. The
Sokolows undertook the permitted construction, and a certificate of completion on the second
unit wasissued in 1997. Asrequired by the Ordinance and by their development permit, the
Sokolows recorded a declaration of restrictions, which included occupancy restrictions and
rental rate limitations on the second dwelling unit. The Sokolows did not challenge the 1996
permit conditions, administratively or otherwise.

In 1998, the Sokolows applied for a second unit development permit on their other parcel. That
application was granted, again subject to the conditions mandated by the Ordinance. Asbefore,
the Sokolows did not pursue an administrative appeal from the permit conditions. However, in
letters to the County’ s counsel in October and November 1998, they complained about the
mandated conditions of their permit and argued that the Ordinance was preempted by the Costa-
Hawkins Rental Housing Act, astate statute that limitslocal rent control efforts. (Civ. Code, 8
1954.50 et seq.) The Sokolows' correspondence failed to persuade the County’ s counsel that
the Ordinance was invalid. Thereafter, in December 1998, the Sokolows appeared before the
County Board of Supervisorsin an effort to have the Ordinance amended legidatively; that
effort was equally unavailing.

Proceedingsin the Trial Court. On September 7, 1999, acting in propria persona,

Travis and the Sokolows filed a petition for awrit of traditional mandamus in Santa Cruz County



Superior Court. Does 1-250,000 were named as additional petitioners, but no other parties
came forward to join the petition.

The petition generally alleged that the occupancy and rent restrictions in the Ordinance
violate state |law and are unconstitutional. The petitioners prayed for an order enjoining
enforcement and compelling the County to amend the Ordinance to remove the challenged
restrictions. They also sought compensation and attorneys’ fees.

Initially, the County demurred to the petition, claiming it was untimely and failed to state
acause of action. At the same time, the County also moved to strike portions of the petition.
The County later withdrew its demurrer and filed an answer to the petition. In itsanswer, the
County asserted the statute of limitations as an affirmative defense.

Thetria court conducted hearings in November and December 1999 and entertained
extensive written briefing from both sides. In their submissionsto the court, the petitioners
challenged the validity of the Ordinance on a number of grounds, including these: (1) the
Ordinance is preempted by the Costa-Hawkins Rental Housing Act; (2) the Ordinance violates
the Unruh Civil Rights Act; (3) the Ordinance compels housing discrimination in violation of
state law; (4) the Ordinance violates the state planning and zoning law; (5) the Ordinance effects
an unconstitutional taking; and (6) the Ordinanceisinvalid for lack of avalid housing element in
the County’ s general plan. The County disputed all of petitioners’ contentions.

By formal order entered on March 27, 2000, thetrial court denied the petition for writ of
mandate. In itsorder, the court concluded that all of the petitioners’ facial challengesto the
Ordinance were time barred. The court also determined that the Sokolows' as-applied
challengesweretime barred. Finally, the court concluded that Travis' s as-applied constitutional
challenge was timely, but that there had been no taking. Consistent with its order, the court
entered judgment denying the petition.

Petitioners moved to vacate, reconsider, and amend the judgment, and for |eave to amend

their petition. The County opposed petitioners motion.



Thetrial court heard the motion and took it under submission. Thereafter, by formal
order entered on May 11, 2000, the trial court denied petitioners motion to vacate. Lessthan
two weeks later, on May 23, 2000, the court, acting sua sponte, amended its order to include a
statement about petitioners’ failureto obtain class certification asto the fictitious Doe
petitioners.

Meanwhile, on May 22, 2000, the day before the court filed its amended post-judgment
order, petitioners filed a notice of appeal.

ISSUES ON APPEAL

First, petitioners raise a procedural issue concerning the trial court’s amended post-
judgment order. They assert that the amended order has no effect, since it wasfiled after the
trial court had lost itsjurisdiction by virtue of this appeal.

Next, petitioners argue that their substantive challenges to the Ordinance are timely. That
argument requires us to first consider whether petitioners’ challenges to the Ordinance are
facial or as-applied claims.

Finally, petitioners renew some of the substantive challenges to the Ordinance that they
raised below. In particular, they contend on appeal that the Ordinance is preempted by state
statute, that it improperly discriminates on the basis of age, and that it effects an

unconstitutional taking.
DISCUSSION

|. The Amended Order.
We first consider whether the petitioners’ appeal deprived thetrial court of jurisdiction

to amend its post-judgment order.

! Petitioners’ notice of appeal recites that they are appealing from “the Order filed on
March 27, 2000, on Petition for Writ of Mandate” and from “the decisions on post-Order
motions in the same matter.” Petitioners purport to appeal for themselves and for Does 1 —
250,000.



Asagenerd rule, “an appeal from ajudgment order stripsthetrial court of any authority
to rule on thejudgment. [Citations.]” (Pazderkav. Caballeros Dimas Alang, Inc. (1998) 62
Cal.App.4th 658, 666. See, Code Civ. Proc., 8§ 916, subd. (a): Subject to exceptions that do not
apply here, “the perfecting of an appeal stays proceedingsin thetrial court upon the judgment or
order appealed from or upon the matters embraced therein or affected thereby . ...”) Thus,
when an appeal has been taken, the tria court “may not vacate or amend ajudgment or order
vaidonitsface....” (9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, 8 21, p. 82. See,
Copley v. Copley (1981) 126 Cal.App.3d 248, 298.)

In this case, petitioners perfected their appeal the day before thetrial court amended its
order denying the motion to vacate the judgment. Thetrial court therefore lacked jurisdiction to
amend the order. Asaconsequence, we will disregard the amendment, which concerned class
certification of the Doe petitioners. Furthermore, we will review the trial court’s original post-
judgment order only to the extent that it is separately appealable? and then only to the extent
review is necessary to our decision in this case.

II. The Nature of Petitioners Claims.

% As noted above, the court’ s original post-judgment order denied petitioners motion to
vacate the judgment. “An order denying a motion to vacate an appealable judgment is generally
not appealableif such appeal raises only mattersthat could be reviewed on appeal from the
judgment itself.” (Rooney v. Vermont Investment Corp. (1973) 10 Cal.3d 351, 358.) “Where
an order after an appeal able judgment simply leaves the judgment intact and neither adds to nor
subtracts from it, the order is not appealable.” (City of Carmel-by-the-Sea v. Board of
Supervisors (1982) 137 Cal.App.3d 964, 971. See generadly, Cal. Civil Appellate Practice
(Cont.Ed.Bar 3d ed. 2002) 88 3:29-3:30, pp. 170-171.)

Thetria court’ s original post-judgment order also denied petitioners' request for leave
to amend their petition. Ordinarily, the denial of amotion for leave to amend a pleading is not
an appealable order. (Dominguez v. City of Alhambra (1981) 118 Cal.App.3d 237, 241.)
Furthermore, post-judgment amendments to pleadings generally are permitted only if the
judgment isvacated. (Young v. Berry Equipment Rentals, Inc. (1976) 55 Cal.App.3d 35, 38.)
Finally, petitioners make no argument on appeal that the trial court erred in denying them leave
to amend; for that reason, we would not review that aspect of the order even if appealable. (See,
e.g., Overland Plumbing, Inc. v. Transamerica Ins. Co. (1981) 119 Cal.App.3d 476, 482.)



Petitioners purport to challenge the Ordinance both on its face and as applied to them.
Thetrial court apparently agreed with petitioners’ characterization of their claims, at least
initialy. Initsfirst order, in which it denied the petition, the court treated petitioners’ facial
challenges separately from their as-applied claims. But in its post-judgment order denying
petitioners’ motion to vacate the judgment, the court remarked that Travis' s challenges to the
Ordinance—other than those that allege an unconstitutional taking of property—*are facial
rather than ‘as applied’ claims, regardless of the semantics utilized in framing these claims.”

In our view, neither the petition nor its supporting documentation states any as-applied
challengeto the Ordinance. Instead, al of petitioners claimsarefacial.

“A facial challengeto the constitutional validity of a statute or ordinance considers only
the text of the measure itself, not its application to the particular circumstances of an individual.
[Citation.]” (Tobev. City of Santa Ana (1995) 9 Cal.4th 1069, 1084.) By contrast, an as-
applied challenge “ contemplates analysis of the facts of a particular case or cases to determine
the circumstances in which the statute or ordinance has been applied and to consider whether in
those particular circumstances the application deprived the individual to whom it was applied of
aprotected right.” (lbid.) The same distinction appliesin the context of a constitutional takings
clam: “A facia chalengeinvolves‘aclaim that the mere enactment of a statute constitutes a
taking,” while an as-applied challenge involves ‘aclaim that the particular impact of a
government action on a specific piece of property requires the payment of just compensation.’
[Citation.]” (Levald, Inc. v. City of Palm Desert (9th Cir. 1993) 998 F.2d 680, 686, quoting
Keystone Bituminous Coal Ass nv. DeBenedictis (1987) 480 U.S. 470, 494. See also, Yeev.
Escondido (1992) 503 U.S. 519, 534; Hengler v. City of Glendale (1994) 8 Cal.4th 1, 21
(Hensler): “An otherwise valid statute or regulation may be invalid as applied to a particular
property if compensation is not paid.”)

Against that measure, we do not discern any as-applied claims here. The principal thrust
of the petitioners complaint isthat “the County is exceeding its lawful authority by imposing

certain occupancy restrictions, rent controls, and deed restrictions as mandatory conditions



upon granting development of second dwelling units within residential zones. ...” Petitioners
do not contend that the conditions attached to their particular second unit permit applications
differed in any way from the conditions imposed on other applicants for such permits. To the
contrary, the petition names 103 “Doe” petitioners, identified as the owners of 103 other
parcels of property in the County subject to the same property restrictions as aresult of
obtaining second unit permits under the Ordinance.

Nowhere in their petition do the Sokolows or Travis assert that the Ordinance was applied
differently to their particular properties than to other similarly situated properties. Nor do
petitioners claim that the Ordinance has a disparate fiscal effect on them as compared with other
similarly situated property owners. Given that state of affairs, we conclude that the petition fails
to assert any as-applied claims; rather, it states only facial challengesto the Ordinance. (See,
Tobev. City of Santa Ana, supra, 9 Cal.4th at p. 1083: The court found no as-applied
challenge, since “plaintiffsdid not clearly allege such achallenge or seek relief from specific
allegedly impermissible applications of the ordinance.” Cf., Santa Monica Beach, Ltd. v.
Superior Court (1999) 19 Cal.4th 952, 961: Without deciding whether plaintiff had stated an
as-applied challenge, the Court recognized that its “unusual claim bearsresemblancein a
number of respectsto afacial challenge—it seeksto invalidate the Rent Control Law, not
merely its application against one landlord.”)

In their opening brief on appeal, petitioners acknowledge: “Under other circumstances, a
challenge which attacks an ordinance itself, when applied uniformly to all parcels, would be
facial ....” But petitioners seek to distinguish their claims on the ground that the Ordinance has
been preempted, arguing: “Each instance of its unlawful enforcement by applying the preempted
conditionsto a particular parcel is an as-applied cause of action....” Wergject that argument.
As discussed above, the petition challenges the validity of the Ordinance as applied to all
property owners, not its particular application to petitioners. Petitioners assertions of
preemption do not operate to transform the basic nature of their claims from facial to as-

applied. Petitioners essential claim isthat the Ordinanceisinvalid no matter how, when, or to



whom it is applied, because state law preemptsit. That claim “does not depend on the extent to
which petitioners are deprived of the economic use of their particular pieces of property or the
extent to which these particular petitioners are compensated . . . .” (Yeev. Escondido, supra,
503 U.S. at p. 534.) Petitioners' claims, therefore, arefacial only. (1bid.)

The process of characterizing petitioners' claimsis not a matter of mere semantics; the
distinction between facial and as-applied challengesis an important one. (See, Levald, Inc. v.
City of Palm Desert, supra, 998 F.2d at p. 686.) “Among other things, each raises different
ripeness and statute of limitationsissues.” (lbid.)

[11. Statutes of Limitation.

A. InGenerdl.

“The purpose of any limitations statute isto require ‘diligent prosecution of known
claims thereby providing necessary finality and predictability in legal affairs, and ensuring that
clams will be resolved while the evidence bearing on the issuesis reasonably available and
fresh.” [Citations.]” (Kaiser Foundation Hospitalsv. Workers' Comp. Appeals Bd. (1985) 39
Cal.3d 57, 62. Seealso, Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 395.)

“To determine the statute of limitations which appliesto a cause of action it is necessary
to identify the nature of the cause of action, i.e., the ‘gravamen’ of the cause of action.
[Citations.] ‘[T]he nature of the right sued upon and not the form of action nor the relief
demanded determines the applicability of the statute of limitations under our code.” [Citation.]”
(Hensler, supra, 8 Cal.4th at pp. 22-23. See generally, Schwing, Cal. Affirmative Defenses (2d
ed. 1995) § 25:1, pp. 12-13.)

Whatever statute applies, the limitation period commences when the cause of action
accrues. (Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 387. See generally, Schwing, Cal.
Affirmative Defenses, supra, 8§ 25:3, pp. 17-22.) A cause of action accrueswhen ® “ “the party

owning it isentitled to begin and prosecute an action thereon.” * [Citation.]” (Romano v.
Rockwell Internat., Inc. (1996) 14 Cal.4th 479, 487. Accord, Howard Jarvis Taxpayers Assn.

v. City of La Habra (2001) 25 Cal.4th 809, 815.) Thus, inthe usual case, a cause of action



accrueswhen it is“complete with all of its elements[citations],” which typically include a
wrongful act, causation, and injury. (Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 397, fn.
omitted.) “An exception to the general rule for defining the accrual of a cause of action—
indeed, the *most important’ one—is the discovery rule. [Citation.] . .. It postpones accrual of
acause of action until the plaintiff discovers, or has reason to discover, the cause of action.”
(Ibid. Seealso, Utility Cost Management v. Indian Wells Valley Water District (2001) 26
Cal.4th 1185, 1197.) But “it isthe discovery of facts, not their legal significance, that startsthe
statute. [Citation.]” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1113.) Thus, “failureto
discover a cause of action . . . does not excuse an untimely filing unless the defendant has
fraudulently concealed the cause of action from the plaintiff. [Citations.]” (Kupkav. Board of

Administration (1981) 122 Cal.App.3d 791, 795.)

B. The Limitation Period In This Case.

Determining the applicable statute of limitationsin land use cases can prove challenging,
since “the statutes sometimes overlap or conflict, or are simply confusing.” (Curtin, Cal. Land
Use and Planning Law (22nd ed. 2002) p. 379.) The applicable statute may be found in the laws
governing the particular agency; aternatively, it may be determined by reference to the
particular type of decision the agency rendered. (Id. at pp. 379-382; see also, Schwing, Cal.
Affirmative Defenses, supra, 8 25:31, pp. 87-90.)

1. What Statute Applies?

The parties disagree about what statute governs here. Petitioners offer several alternative
contentions concerning the applicable limitation period in this case, ranging from one year to
three yearsto five years. The California Apartment Association, appearing as amicus curiae on
this appeal, offersthe view that there is no limitations statute in this case. Finally, the County
contends for the 90-day statute of limitations that governs many land use decisions.

We discuss each contention in turn, proceeding from the shortest asserted limitation

period.

10



The 90-day statute of limitations. In ruling on the petitioners' facial challengesto the
Ordinance, the trial court applied the 90-day statute of limitations found in Government Code,
section 65009, subdivision (c).3 In doing so, thetrial court expressly relied on Hensler, supra,
8 Cal.4th 1.

InHensler, the California Supreme Court concluded that section 65009 is the proper

limitations statute where a party’ s “challengeisto the facial validity of aland-use regulation
...." (Hensler, supra, 8 Cal.4th at p. 22.) The plaintiff in Hensler challenged a city ordinance
adopted pursuant to the Subdivision Map Act, claiming it effected an unconstitutional taking of
hisreal property. (Id. at pp. 7-8.) Our high court determined that all of the plaintiff’s clams
weretime-barred. (Id. at p. 22.) First, the plaintiff’s as-applied claims were barred by section
66499.37, which contains a 90-day statute of limitations for proceedings involving the
Subdivision Map Act. Additionally, as noted above, our high court also determined that the
plaintiff’sfacial challengesto the ordinance were subject to section 65009, which then provided
for a120-day limitation period.” (Ibid.)

The purpose of such “relatively short limitation periods for . . . actions which challenge
the validity of land use statutes, regulations, and/or decisions, isto permit and promote sound

fiscal planning by state and local governmental entities.” (Hensler, supra, 8 Cal.4th at p. 27.)

More specifically, with respect to section 65009, its purposeis “to provide certainty for

® As pertinent here, that subdivision provides: “Except as provided in subdivision (d), no
action or proceeding shall be maintained in any of the following cases by any person unlessthe
action or proceeding is commenced and service is made on the legidlative body within 90 days
after the legidative body’ sdecision: [1] ... [] To attack, review, set aside, void, or annul the
decision of alegislative body to adopt or amend a zoning ordinance.” (Gov. Code, 8 650009,
subd. (c)(1)(B).)

Further statutory references are to the Government Code unless otherwise specified.

* Effective January 1, 1996, the L egislature amended section 65009, subdivision (c), to
shorten the limitations period to 90 days. (Stats. 1995, ch. 253, § 1.)

11



property owners and local governments regarding decisions made pursuant to thisdivision.” (8
65009, subd. (a)(3). See, Wagner v. City of South Pasadena (2000) 78 Cal.App.4th 943, 948-
949; Garat v. City of Riverside (1991) 2 Cal.App.4th 259, 289, disapproved on other groundsin
Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 743, fn. 11.) “To carry out this
expressintent, the Legislature used expansive language in former section 65009, subdivision
(c), to define the kinds of challenges to decisions which must be filed and served within 120
days. In choosing this comprehensive phraseology, the Legislature foreclosed any and all
attacks on the validity of such decisions unlesstimely brought and served within the limits set
out in the statute.” (Gonzalez v. County of Tulare (1998) 65 Cal.App.4th 777, 786; italics
added. Accord, Freeman v. City of Beverly Hills (1994) 27 Cal .App.4th 892, 897. Cf.,
Hensler, supra, 8 Cal.4th at p. 25 [noting similar “broad language” in section 66499.37]; Utility
Cost Management v. Indian Wells Valley Water District, supra, 26 Cal.4th at p. 1191
[identical language in 8 66022 broadens its applicability].)

Inits current iteration, section 65009 continues the same broad language. Thus, those
seeking to “ attack, review, set aside, void, or annul the decision of alegislative body to adopt
or amend a zoning ordinance” must commence legal action within 90 daysor not at all.

(8 65009, subd. (c)(1)(B); italics added.) “Upon the expiration of the time limits provided for
in this section, all persons are barred from any further action or proceeding.” (8 65009, subd.
(e); itdlics added.)

The expansive statutory language, when taken together with our high court’s
determination that facial challengesto land use ordinances are subject to section 65009,
subdivision (c), compels the conclusion that that statute appliesto petitioners' clamsin this
case.

Petitionersresist that conclusion on several grounds.

First, petitioners contend that the statute, by its express terms, does not apply to their
facial claims of invalidity. Although they concede that section 65009, subdivision (c), governs

challengesto local decisionsadopting or amending zoning ordinances, petitionersinsist that

12



their action is not such achallenge. They instead characterize their petition as an attack on the
continued maintenance and enforcement of the Ordinance after preemption. We reject that
characterization. The petition allegesthat the Ordinance itself “unlawfully discriminates,” that
it “unlawfully restricts’ property rights, and that it contains “unlawful rent control and
occupancy requirements.” Among other things, the petition seeks awrit commanding the
County to “remove unlawful rent control and occupancy requirements.” An action that
“gpecifically seeksto declare the Ordinance ‘illegal’ and ‘invalid’ and to enjoin its
enforcement” is achallenge to the Ordinance itself, regardless of semantics. (Howard Jarvis
Taxpayers Assn. v. City of Los Angeles (2000) 79 Cal.App.4th 242, 247.) Inthis case,
petitioners action is an attack on the validity of the Ordinance, as adopted and subsequently
amended. (Cf., Hengler, supra, 8 Cal.4th at p. 7 [“A complaint in inverse condemnation, even
one which does not expressly attack the validity of the ordinance or its application, and seeks
only compensation for an alleged taking, must be deemed a challenge to the local action’];
Utility Cost Management v. Indian Wells Valley Water District, supra, 26 Cal.4th at p. 1194
[“The clear gravamen of [appellant’s] action is an attack on the validity of the ordinances. . .”].)
Such challenges are governed by the limitation period of section 65009. (Howard Jarvis
Taxpayers Assn. v. City of Los Angeles, supra, 79 Cal.App.4th at p. 247.)

In arelated vein, petitioners assert that the County made no “decision,” asrequired for
application of the statute. Petitioners point out that the statute, by its express terms, appliesto a
local legidlative body’ s decision to adopt or amend a zoning ordinance. (8 65009, subd.
(©)(1)(B).) They argue that the act of maintaining and enforcing a preempted ordinance does not
constitute a*“decision” on the County’s part. Whatever itsintrinsic merits, petitioners
argument misses the mark in thiscase. The Ordinance at issue here has been amended on at
least two occasions since the Costa-Hawkins Rental Housing Act was first adopted, oncein
1997 and once in 1998. By amending the Ordinance after its claimed preemption, the County

made the necessary predicate “decision” for application of the statute.
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Finally, petitioners argue that section 65009 does not apply here because the Ordinance,
which first took effect in 1982, predates the statute, which explicitly governs decisions made on
or after January 1, 1984. (See 8§ 65009, subd. (h).) Weregject petitioners argument for several
reasons. For onething, the statute itself explicitly covers any “proceedings, acts, or
determinations taken, done, or made prior to any” challenged decision. (8 65009, subd.
(c)(1)(F).) For another thing, it appearsthat at |east two other courts have applied section
65009 to local decisions predating the statute. (See, A Local & Regional Monitor v. City of
Los Angeles (1993) 12 Cal.App.4th 1773, 1816 [without discussing subd. (h), the court held
that former 8 65009, subd. (c) barred a 1990 attack on 1974 general plan amendments]; Garat v.
City of Riverside, supra, 2 Cal.App.4th at p. 289 [without discussing subd. (h), the court held
that former 8 65009, subd. (c) barred a 1988 challenge to a 1969 general plan, except asto plan
amendments enacted within 120 days prior to suit]. Cf., Hawkinsv. County of Marin (1976) 54
Cal.App.3d 586, 593-594 [the court held that a 1974 challenge to a 1972 permit, based in part
on its aleged inconsistency with the general plan, was timely under former 865907 when
brought within 180 days of the effective date of the statute requiring consistency].)

Furthermore, to accept petitioners’ argument isto do violence to the clear legislative intent

behind the short limitation period, which isto providea*“ *quick and certain finality’ ” to zoning
decisions. (Garat v. City of Riverside, supra, 2 Cal.App.4th at p. 289; accord, Wagner v. City
of South Pasadena, supra, 78 Ca.App.4th at pp. 948-949.) Finally, the Ordinance at issue here
has been amended since 1984, and petitioners seek to invalidate the Ordinancein its current
iteration, as amended.

In short, notwithstanding petitioners’ arguments against its application here, we conclude
that section 65009, subdivision (c), governs petitioners’ claimsin this case in the absence of
some other, more appropriate limitation period. Petitioners and amicus offer several

alternatives, which we consider below.
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The one-year statute of limitations. Petitioners assert that their petition was brought in
support of affordable housing, which qualifiesit for aone-year limitation period under section
65009, subdivision (d).

Thetrial court rejected that assertion. The court concluded that the petitioners did not
satisfy any of the three requirements of the subdivision because: (1) the action was not in
support of affordable housing; (2) the action did not concern any of the statutes specified in the
subdivision; and (3) petitioners' pre-litigation notices were insufficient.

We agree with the trial court’s determination that petitioners do not qualify for the
longer limitation period of section 65009, subdivision (d). The extended limitation period is
available only to parties who meet all three requirements set forth in that subdivision. First, the

action must be brought in support of affordable housing. (§ 65009, subd. (d)(1).) In addition,

> That subdivision provides as follows:

“An action or proceeding shall be commenced and the legislative body served within one
year after the accrual of the cause of action as provided in this subdivision, if the action or
proceeding meets both of the following requirements:

“(2) It is brought in support of or to encourage or facilitate the devel opment of housing
that would increase the community’ s supply of housing affordable to persons and families with
low or moderate incomes, as defined in Section 50079.5 of the Health and Safety Code, or with
very low incomes, as defined in Section 50105 of the Health and Safety Code, or middle-
income households, as defined in Section 65008 of this code. This subdivision is not intended
to require that the action or proceeding be brought in support of or to encourage or facilitate a
specific housing devel opment project.

“(2) Itisbrought with respect to actions taken pursuant to Article 10.6 (commencing
with Section 65580) of Chapter 3 of thisdivision, pursuant to Section 65589.5, 65863.6,
65915, or 66474.2 or pursuant to Chapter 4.2 (commencing with Section 65913).

“A cause of action brought pursuant to this subdivision shall not be maintained until 60
days have expired following notice to the city or county clerk by the party bringing the cause of
action, or hisor her representative, specifying the deficiencies of the general plan, specific plan,
or zoning ordinance. A cause of action brought pursuant to this subdivision shall accrue 60 days
after noticeisfiled or the legislative body takes afinal action in response to the notice,
whichever occursfirst. A notice or cause of action brought by one party pursuant to this
subdivision shall not bar filing of anotice and initiation of a cause of action by any other party.”
(8 65009, subd. (d).)
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the action must be brought with respect to certain specified local decisions. (8§ 65009, subd.
(d)(2).) Findly, prior to commencing an action in support of affordable housing, notice must be
given that specifies the deficiencies of the general plan, specific plan, or zoning ordinance. (8
65009, subd. (d).)

Asto thefirst statutory requirement, we find nothing in the petition that suggestsit was
brought in support of affordable housing. Despite the absence of any indication in the petition
of such apurpose, petitioners argue here, asthey did below, that the relief they seek would
promote affordable housing. Petitioners’ argument is based on their assertion that the
challenged occupancy and rent restrictions in the Ordinance actually discourage the long-term
development of affordable housing. For its part, the County urges that petitioners argument is
contradicted by their goal of removing the very restrictions that currently make second units
affordable. Ultimately, the question of whether rent restrictions encourage or discourage the
development of affordable housing isapolitical one, which is properly left to the appropriate
elected governing body. “ ‘ That rent control may unduly disadvantage others, or that it may
exert adverse long-term effects on the housing market, are matters for political argument and
resolution....”” (Santa Monica Beach, Ltd. v. Superior Court, supra, 19 Cal.4th at p. 970,
quoting Schnuck v. City of Santa Monica (9th Cir. 1991) 935 F.2d 171, 175.)

Petitioners also fail to satisfy the second prong of the statute, which requires that the
proceeding be “brought with respect to actions taken pursuant to” certain, specifically identified
statutes. (8 65009, subd. (d)(2).) Thelisted statutes deal with such subjects as regional housing
needs, low-income housing, and the housing element of the local general plan. (See, e.g.,

88 65580 et seg. [housing element]; 65863.6 [regional housing needs]; 65913 et seq. [least-cost
housing]; 65915 [density bonuses for low-income housing]). As petitioners acknowledge, they
did not specifically challenge the housing element of the County’ s general plan in their petition.
Nor have petitionersidentified any other specific statutory basis qualifying their petition for the
longer limitation period in section 65009, subdivision (d). Petitioners nevertheless claim that

they satisfy this prong of the subdivision because the Ordinance they are attacking itself
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purports to support affordable housing. That claim iswithout merit. First, the Ordinance was
not adopted “pursuant to” any of the statutes specifically listed in section 65009, subdivision
(d)(2). Moreimportantly, were we to accept petitioners claim, we would be standing the
subdivision on its head, sinceits clear aim is to support affordable housing, not to defeat it.

With regard to the third requirement of the subdivision, we agree with the trial court’s
determination that petitioners did not give the required statutory notice. Intheir pre-litigation
communication with the County, petitioners cited only one deficiency in the challenged zoning
ordinance—its purported violation of the Costa-Hawkins Rental Housing Act. That particular
claimed deficiency does not relate to the subject of the subdivision, which is affordable housing.
Wefail to see how petitioners’ reference to a deficiency unrelated to affordable housing can
constitute adequate notice under the provision. Petitioners nevertheless urge that the
subdivision’s “broad language . . . allows wide latitude” in satisfying its notice requirements.
We disagree. For one thing, the notice provisions of the subdivision require litigantsto
“gpecify” particular complaints related to affordable housing before suing. Furthermore, the
subdivision as awhole most certainly isnot “broad;” it has only limited application to specified
actions brought in support of affordable housing. Finaly, the subdivision must be viewed in the
context of the section of which itisapart. Subdivision (d) isanarrowly drawn exception to the
short limitation period of section 65009, whose clear purpose is to hasten the commencement
of actions challenging local zoning decisions. (See, e.g., 8 65009, subds. (a), (€), (9).)

In sum, the longer limitation period allowed in section 65009, subdivision (d) isavailable
only to litigants who bring specified actions in support of affordable housing after giving the
requisite notice. Astherecord in this case makes clear, petitioners do not qualify for the
extended one-year statute provided by section 65009, subdivision (d).

The 3-year statute of limitations. Petitioners next contend that their suit isan action on
astatutory liability, which is subject to athree-year limitation period. (See, Code Civ. Proc.,

§ 388, subd. (a).) We disagree.
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It iswell-settled that “where, as here, a specific limitations period applies, the more
general period codified in Code of Civil Procedure section 338 isinapplicable.” (Howard
Jarvis Taxpayers Assn. v. City of Los Angeles, supra, 79 Cal.App.4th at p. 248. Accord,
Hensler, supra, 8 Cal.4th at p. 22. See also, Collection Bureau of San Jose v. Rumsey (2000)
24 Cal.4th 301, 310.) Aswe explained above, the specific limitation period of section 65009
appliesto cases, such asthis, in which the facial validity of aland use ordinanceis put at issue.
(See, Howard Jarvis Taxpayers Assn. v. City of Los Angeles, supra, 79 Ca.App.4th at p. 248
[rejecting Code Civ. Proc., § 338 and applying § 65009]. Seealso, Hensler, supra, 8 Cal .4th at
p. 22 [rejecting Code Civ. Proc., § 338 and applying § 66499.37]; Ching v. San Francisco Bd.
of Permit Appeals (1998) 60 Cal.App.4th 888, 892 [rejecting Code Civ. Proc., 8 338 and
applying former 8 65907]. Compare, Venice Town Council, Inc. v. City of Los Angeles (1996)
47 Ca.App.4th 1547, 1568, 1567 [rejecting former § 65907 and applying Code Civ. Proc., 8
338 where petitioners did not “challenge any specific decision under the Mello act” but instead
sought “review of the City’soverall policiesinimplementing” that statute and further sought
“to correct the City’ sinterpretation of its responsibilities under that statute”].)

The five-year statute of limitations. Petitioners also contend that afive-year limitation
period appliesto their claimsfor real property takings. (See, Code Civ. Proc., 88 318, 319.)

We reject that contention, for the same reason. Aswe explained above, general
limitation statutes apply “only if no ‘different limitation is prescribed by statute.” (Code Civ.
Proc., 8§ 312.)" (Hensler, supra, 8 Cal.4th at p. 22.) Aswe also explained above, section

65009 prescribesa® ‘different limitation’ ” in cases like this one, where the facial validity of a
land use ordinanceis at issue. (See, Howard Jarvis Taxpayers Assn. v. City of Los Angeles,
supra, 79 Cal.App.4th at p. 248. Seeaso, Hensler, supra, 8 Cal.4th at pp. 22, 24 [rejecting
Code Civ. Proc., 88 318, 319 and applying § 66499.37].)

We recognize that, over the years, anumber of California courts have applied the five-
year real-property limitation statute to claims of unconstitutional property takings. (See, e.g.,

Baker v. Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal.3d 862, 867-868,
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which relied on Frustuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 374, Garden Water
Corp. v. Fambrough (1966) 245 Cal.App.2d 324, 327-328, which also relied on Frustuck;
Sandpiper Mobile Village v. City of Carpinteria (1992) 10 Cal.App.4th 542, 549, which relied
on Garden Water.)

But there are at |east two reasons not to follow those precedents here. First, for the most
part, they are factually distinguishable. With one exception,® the cited cases were “ actions based
on physical invasion of the property.” (Hensler, supra, 8 Cal.4th at p. 24, referring to Baker
and Frustuck. See also, Garden Water Corp. v. Fambrough, supra, 245 Ca.App.2d at p. 328.)
By contrast, this case alleges a regulatory taking. The law distinguishes between physical and
regulatory taking claims. (See, e.g., Yee v. Escondido, supra, 503 U.S. at pp. 527-532; Hensler,
supra, 8 Cal.4th at p. 9.) Noting that the case before it involved aregulatory takings claim, our
state’ s high court stated: “Thereisno basisfor aconclusion that Code of Civil Procedure
sections 318 [or] 319. .. govern this action, therefore. The complaint does not allege factsto
establish that title to the land was affected by enactment of the ordinance or that a physical
invasion of the land took place.” (Hensler, supra, 8 Cal.4th at p. 24.) In short, Frustuck and its

® The exception is Sandpiper Mobile Village v. City of Carpinteria, supra, 10
Cal.App.4th at p. 547. Inthe Sandpiper case, the court applied the five-year statute to a
regulatory taking claim. (ld. at p. 549.) However, it did so without analysis, citing only Garden
Water Corp. v. Fambrough, supra, 245 Cal.App.2d at p. 328. (Sandpiper Mobile Village v.
City of Carpinteria, supra, 10 Cal.App.4th at p. 549.) Asnoted above, Garden Water wasa
physical takings case, and the court there relied heavily on Frustuck, another physical takings
case, in deciding to apply the five-year statute. (Garden Water Corp. v. Fambrough, supra,
245 Cal.App.2d at p. 328.) Furthermore, Sandpiper was decided before Hensler, which
distinguished Frustuck and its progeny on their facts and which a so cast doubt on the
precedential value of those cases following the enactment of section 65009. (Hensler, supra, 8
Cal.4th at pp. 23-24.) Although Hensler did not specifically mention Sandpiper, we gquestion
its continued vitality given its underpinnings. We note, however, that our high court has since
mentioned Sandpiper, without either criticism or endorsement of its holding asto the statute of
limitations. (See, Santa Monica Beach, Ltd. v. Superior Court, supra, 19 Cal.4th at p. 961.) In
any event, we decline to apply Sandpiper here.
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progeny are distinguishable from this case because they involved physical takings. Quite apart
from that distinction, there is a second, very potent reason not to follow that line of cases: their
continued vitality is doubtful. Asour high court recognized, “since Frustuck was decided the
Legidature has adopted . . . section 65009, a 120-day statute of limitations specific to
challengesto the facial validity of zoning ordinances.” (Hensler, supra, 8 Cal.4th at p. 24, fn.
omitted.) Aswe explained above, this more specific statute of limitations governsin this case.

For these reasons, we conclude that the five-year statute of limitations governing real
property actions does not apply in this case.

No limitation period. The California Apartment Association, asamicus curiae, asserts
that there is no time limitation for challenging the Ordinance because it iswholly void, having
been preempted by state law. According toamicus. “Since there essentially is no ordinance,
there is no applicable statute of limitations. . . .”

Preliminarily, we observe that petitioners did not raise that argument on their own behalf
inthetrial court. Asageneral rule, reviewing courts consider only questions that were presented
inthetrial court. (See, e.g., A Local & Regional Monitor v. City of Los Angeles, supra, 12
Cal.App.4th at p. 1804.) But thereis an exception when questions of pure law areraised on
apped by undisputed facts. (1d. at p. 1804, fn. 13; Hale v. Morgan (1978) 22 Cal.3d 388, 394.)
In this case, the relevant facts are undisputed and the issue is one of law. Furthermore, because
the limitation period was a central disputed contention below, we consider it appropriate to
address amicus' s appellate argument here. (See, e.g, Hawkinsv. County of Marin, supra, 54
Cal.App.3d at p. 593.)

That argument starts with the unassail able premise that alocal ordinanceisinvalid if
preempted by state statute. As has been stated in many cases. “ * “Local legislation in conflict

”

with general law isvoid. ...” ’ [Citations.]” (Morehart v. County of Santa Barbara, supra, 7

Cal.4th at p. 747, and cases cited therein. Accord, Building Industry Assn. v. City of Oceanside
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(1994) 27 Cal.App.4th 744, 762.) But those cases do not discuss what time limits, if any, apply
to aparty seeking ajudicial determination that an ordinance is preempted and thus void.”

Though we are unaware of any case that resolves the issue of the applicable limitation
period in a preemption challenge, several published decisions address the timeliness of claims
of invalidity brought in two other land-use contexts. One set of decisions concerns ordinances
that conflict with local general plans while another group of cases involves void conditional use
permits. We examine those decisions now, starting with the general plan cases.

{1}

A local government’s general planis aconstitution” for future development’

[citation] located at the top of ‘the hierarchy of local government law regulating land use.” ”
(DeVita v. County of Napa (1995) 9 Cal.4th 763, 773.) A zoning ordinance is subordinate and
must be consistent with the general plan. (8 65860.) “A zoning ordinance that conflicts with a
generd planisinvalid at thetimeit ispassed. [Citations.] The court does not invalidate the
ordinance. It does no more than determine the existence of the conflict. It isthe preemptive
effect of the controlling state statute, the Planning and Zoning Law, which invalidates the
ordinance. [] A void statute or ordinance cannot be given effect.” (Lesher Communications,
Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 544, italics added.)

Although an inconsistent ordinance is void when adopted, itsinvalidity nevertheless must
be determined judicially in an appropriate legal action. And any such legal action is governed by
the appropriate statute of limitations. (Gonzalez v. County of Tulare, supra, 65 Ca.App.4th at

pp. 785-791 [held: party claiming zoning ordinance was inconsistent with general plan required

’ Of course, ajudgment void on its face may be set aside at any time. (Hayashi V.
Lorenz (1954) 42 Cal.2d 848, 851; Estate of Estrem. (1940) 16 Cal.2d 563, 572; Plaza
Hollister Ltd. Partnership v. County of San Benito (1999) 72 Ca.App.4th 1, 19.) But we
decline to extend that doctrine, which is unique to judgments, to the distinct area of local land
uselegidation. (Hawkinsv. County of Marin, supra, 54 Ca.App.3d at p. 593.) In our view,
doing so “would vitiate the unambiguous limitations provision[s]” contained in statutes
governing land use decisions. (Ibid.)
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to file action within 90-day limitation period of § 65860, subd. (b) and to serve it within time
limits of former § 65009, subd. (c), then 120 days].)

We are persuaded by well-reasoned precedent that the same holds true with respect to
challenges to conditional use permitsthat are claimed to be void. (See, e.g., Ching v. San
Francisco Bd. of Permit Appeals, supra, 60 Cal.App.4th at pp. 891-892 [challenge to
conditional use permit barred by former section 65907; Hawkins v. County of Marin, supra,
54 Cal.App.3d at pp. 592-593 [same]); Gonzalez v. County of Tulare, supra, 65 Ca.App.4th at
pp. 791-792 [same].) In the Ching case, the plaintiff challenged a conditional use permit on the
ground that a member of the board that granted it had an illegal conflict of interest in violation
of California’s Political Reform Act. (Ching v. San Francisco Bd. of Permit Appeals, supra,
60 Cal.App.4th at p. 891.) The plaintiff claimed that the permit was null and void as aresult.
(Ibid.) Attria, the plaintiff had maintained that her challenge was timely under the three-year
limitation period for statutory liability claims; on appeal, she urged a four-year statute of
limitations under the Political Reform Act. (1d. at p. 892.) The court rejected both of the
longer asserted limitation periods and instead applied former section 65907, which contained a
90-day limitation period for challenging conditional use permits. (Ching v. San Francisco Bd.
of Permit Appeals, supra, 60 Cal.App.4th at pp. 891-894.) Asthe court observed, “former
section 65907 ‘ contains no exceptions,” and uses ‘unqualified language’ manifesting aplain
intent on the part of the Legislature ‘to limit the time to seek review’ of an agency decision.”
(Id. at pp. 894-895, quoting California Standardbred Sres Stakes Com., Inc. v. California
Horse Racing Bd. (1991) 231 Cal.App.3d 751, 757.) Similarly, in the Hawkins case, the court
was faced with aclaim that a conditional use permit conflicted with county ordinances and state
statutes. (Hawkinsv. County of Marin, supra, 54 Ca.App.3d at pp. 592-593.) Notwithstanding
plaintiffs assertion that the permit was null and void, the court found the claims barred by
former section 65907, which then had alimitation period of 180 days. (Ibid. Accord, Gonzalez
v. County of Tulare, supra, 65 Ca.App.4th at pp. 791-792.)
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So far aswe can determine, only one California court has held otherwise. (See, Anza
Parking Corp. v. City of Burlingame (1987) 195 Cal.App.3d 855.) In Anza, the court
concluded that a permit condition was void because it was not reasonably related to the use of
the property, in contravention of section 65909. (Anza Parking Corp. v. City of Burlingame,
supra, 195 Cal.App.3d at p. 860.) Rebuffing plaintiff’s argument that the City’ s defense of the
permit was time-barred, the court said this. “Surely avoid and unlawful, or unconstitutional, use
condition will not reasonably be perpetuated for failure of someone to comply with [the
applicable statute of limitations, former] section 65907.” (Id. at p. 861.) We note that Anza
has been roundly criticized. Asone court putit: “The[Anza] opinion, which in effect holds
there is no statute of limitations for claims that a conditional use permit isvoid, standson its
head the Legislature’ s intent to ensure the quick resolution of challengesto local planning and
zoning decisions. Three other published opinions apparently have misgivings about Anza; they
do their best to distance themselvesfrom it. [Citations.]” (Gonzalez v. County of Tulare,
supra, 65 Cal.App.4th at p. 790.)

We, too, have misgivings about Anza. In our opinion, Ching, Hawkins, and Gonzal ez
express the better view. Consistent with legislative intent, the principle underlying those
decisions should be applied in this case, too.

The Legislature has enacted short statutes of limitation for attacks on conditional use
permits, and for challenges to zoning ordinances that conflict with the governing genera plan, as
well asfor attacks on the adoption or amendment of zoning ordinances. (See, 88 65009, subd.
(©)(1)(E); 65860, subd. (b); 65009, subd. (c)(1)(B).) Seegenerally, Curtin, Cal. Land Use and
Planning Law, supra, p. 379: “Statutes of limitation in the land use area are unusually short . . .
") From the express language of those statutes, and from the overwhelming weight of the case
law interpreting them, it is clear that the Legidlature intended that local land use decisions would
be reviewed quickly or not at al. “The Legisature intended to forecloseany and all challenges
to the validity of zoning ordinances unlessthey were filed promptly.” (Freeman v. City of

Beverly Hills, supra, 27 Cal.App.4th at p. 897, italics added [construing § 65009, subd. (c)].)
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We see no reason to treat a voidness claim based on preemption any differently than a
voidness claim that results either from an invalid permit condition or from a zoning ordinance’s
conflict with the general plan.

In our view, the statutory reference to “any and all challenges” is broad enough to
encompass petitioners’ claims that the Ordinanceisinvalid as aresult of preemption. We
therefore conclude that this action is subject to the 90-day limitation period contained in
section 65009, subdivision (c).

2. When Did the Cause of Action Accrue?

Having concluded that this action is governed by the limitation period contained in
section 65009, subdivision (c), we next determine when the 90-day statutory period commenced
running.

“The determination of when the statute of limitations begins to accrue depends on the
gravamen of [the plaintiff’s] claims. [Citation.]” (McBrearty v. City of Brawley (1997) 59
Cal.App.4th 1441, 1446, disapproved on another ground in Howard Jarvis Taxpayers Assn. V.
City of La Habra, supra, 25 Ca.4th at p. 817, fn. 2.) Inthis case, the gravamen of petitioners
complaint istheir assertion that the Ordinance isinvalid on its face because it has been

preempted by the Costa-Hawkins Rental Housing Act®

® The entire thrust of the petition, and its sole ground for relief, isthe petitioners’ claim
that the Ordinance is unlawful on its face because it is preempted by state law. Thus, thisisnot a
case in which an individual property owner suffered an unconstitutional taking as aresult of the
application of an otherwise valid ordinance to his particular property. (SeeHensler, supra, 8
Cd.4th at p. 21: “Anotherwise valid statute or regulation may beinvalid as applied to a
particular property if compensation isnot paid.”) Had this been such a case, the statute of
limitations would have begun running when the County denied Travis s appeal of the permit
conditions. An as-applied taking claim by Travis thus would have been timely, since hefiled his
petition within 90 days after the County’ s denia of his administrative appeal. However, aswe
explained above, the petition does not state any as-applied taking claims separate from itsfacial
attack on the Ordinance. The fact that the petition wastimely in relation to Travis' s exhaustion
of administrative remedies does not operate to extend the limitation period on the petitioners

continued
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Our high court recently stated the accrual rule for actions such as petitioners' that test
thefacial validity of land use ordinances: “If the challengeisto the facial validity of aland-use
regulation, the statute of limitations runs from the date the statute becomes effective.”
(Hensler, supra, 8 Cal.4th at p. 22.) But according to petitioners, the Ordinance could not be
challenged at the time of its adoption, since it was not rendered invalid until years later, upon
enactment of the preempting statute. In other words, petitioners claimsof invalidity “ derived
from events occurring after the passage” of the challenged local legidation. (See, Santa
Monica Beach, Ltd. v. Superior Court, supra, 19 Cal.4th at p. 961, original italics.)

Given the sequence of eventsin this case, strict application of the accrual rule announced
in Hensler would mean that petitioners claims were barred before they ever arose. There may
be instances in which, as amatter of legislative intent, it is proper to entirely foreclose judicial
review of land use decisions. (See, e.g., Garat v. City of Riverside, supra, 2 Ca.App.4th at p.
289, fn. omitted: “We acknowledge that our interpretation of section 65009, subdivision (c),
precludes the possibility of an action being brought to challenge the validity of ageneral plan on
the ground of ‘inadequacy’ in the absence of a‘triggering event’ such as the adoption or
amendment of that plan. However, we find that this limitation on actions challenging general
plansisentirely consistent with the expressed legidlative desire for finality and certainty set
forth in [the statute].”

But we do not believe that thisisacasein which judicia review should be foreclosed
entirely. Inour view, the clear legislative purpose underlying the statute isto hasten judicial
review of local land use decisions, not to thwart it entirely. We therefore decline to apply to

this case the bright-line accrual rule announced in Hensler.

clamsof facial invalidity. We therefore apply accrual rules appropriate to afacial chalengeto
the Ordinance.
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Instead, we employ the usual, common law rule for determining when actions accrue. “It
isthe general rule that a cause of action accrues when a suit may be maintained thereon, and the
statute of limitations then beginsto run. [Citations.]” (Maguirev. HiberniaS & L. Soc.
(1944) 23 Cal.2d 719, 733. See also, Romano v. Rockwell Internat., Inc., supra, 14 Cal.4th at
p. 487; Howard Jarvis Taxpayers Assn. v. City of La Habra, supra, 25 Cal.4th at p. 815.) The
California Supreme Court recently reiterated that rule, observing that “ “[iJn ordinary . ..
actions, the statute of limitations . . . begins to run upon the occurrence of the last element
essential to the cause of action.” ” (Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 397.
Accord, Howard Jarvis Taxpayers Assn. v. City of La Habra, supra, 25 Cal.4th at p. 815.)

The County argues that the last element essential to petitioners’ action was enactment of
the Costa-Hawkins Rental Housing Act, which petitioners assert preempted the Ordinance.
While appealing, that argument overlooks afundamental and explicit predicate of the governing
statute of limitations—alocal legislative decision. (8 65009, subd. (c).) Aswe explained
earlier, the County made the necessary predicate decision when it amended the Ordinance after
its claimed preemption. The most recent amendment, made in March 1998, changed only the
Ordinance’ s nomenclature and did not affect its operation in any way. (See, Inre Trombley
(1948) 31 Cal.2d 801, 806 [ mere change in phraseology does not alter meaning].) Becauseit
did not affect the challenged provisionsin any way, the 1998 amendment did not trigger a
limitations period for challenging the Ordinance. By contrast, however, the November 1997
amendment was substantive. Among other things, that amendment modified the occupancy
restrictions, which are among the provisions challenged here. (Cf., Garat v. City of Riverside,
supra, 2 Cal.App.4th at pp. 289-290 [only those provisions affected by amendment are subject
to chalenge].)

In this case, then, we conclude that the statute of limitations was triggered by the
County’s 1997 decision to substantively amend the Ordinance after passage of the Costa-
Hawkins Rental Housing Act.
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Resisting that conclusion, petitioners argue for continuous accrual. They assert that a
new limitation period commences with each instance of illegal enforcement of the Ordinance.
In support of that view, petitioners rely on Howard Jarvis Taxpayers Assn. v. City of La
Habra, supra, 25 Cal.4th at pp. 818-825. That case is distinguishable, however; thus,
petitioners' reliance on it ismisplaced. In that case, the city had enacted an ordinance that
imposed agenera tax without first obtaining the necessary approval of the electorate, in
contravention of Proposition 62. (1d. at p. 813.) In applying acontinuous accrual rule, our high
court concluded that the City’ s “continued imposition and collection [of theillegal tax] isan
ongoing violation, upon which the limitations period begins anew with each collection.” (Id. a
p. 812.) Asthe court observed: “That plaintiffs could have brought an action for declaratory
relief at the time of the Ordinance’ s enactment, before the City began actually collecting its tax,
does not imply such an action was untimely because brought later, at atime when the City had
collected the tax for some years and was continuing to do so.” (Id. at p. 821.) But the court
expressly limited itsruling in that case, saying “we hold only that, where the three-year
limitations period for actions on aliability created by statute (Code. Civ. Proc., 8 338, subd. (a))
applies, and no other statute or constitutional rule provides differently, the validity of atax
measure may be challenged within the statutory period after any collection of the tax, regardless
of whether more than three years have passed since the tax measure was adopted.” (Id. at p.
825.) Inthis case, by contrast, the three-year statute does not apply. Instead, the case before us
isgoverned by a specific limitation statute, section 65009, subdivision (c). By itsexpress
terms, the limitation period in that statute commences with “the legislative body’ s decision.”

(8 650009, subd. (c)(1).) That alone distinguishesthis case from Howard Jarvis Taxpayers
Assn. v. City of La Habra. (See, Utility Cost Management v. Indian Wells Valley Water
District, supra, 26 Cal.4th at p. 1195.) Thisisnot aproper case for application of the
continuous accrual rule.

Thisfacia attack on the Ordinance is governed by the common law rule for accrual of

actions. Under that rule, petitioners cause of action accrued when the County made substantive
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amendmentsto the Ordinance in November 1997, and it was barred 90 days later. Because the
petition was not filed within that period, it was untimely.

V. Petitioners Substantive Claims.

Petitioners' principal substantive challenge to the Ordinance istheir contention that state
law preemptsit. Petitioners also assert the Ordinance improperly discriminates on the basis of
age and that it effects an unconstitutional taking as aresult of itsinvalidity.

But we need not and do not address the merits of petitioners’ substantive claims, in light
of our conclusion that those claims are all time-barred.

CONCLUSION

The gravamen of petitioners’ complaint is that the Ordinance is unlawful becauseitis
preempted. Petitioners cause of action accrued with the local legislative decision to
substantively amend the Ordinance after the claimed preemption. Petitioners failed to bring
their legal action within 90 days after it accrued, as required by the governing statute of
limitations. Petitioners substantive claims are thus time-barred and beyond our power to
review.

DISPOSITION

The judgment is affirmed.

Each party to bear its own costs on appeal .

Wunderlich, J.

| CONCUR:
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O Farrell, J.”

* Judge of the Monterey Superior Court assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.
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BAMATTRE-MANOUKIAN, Acting P.J., Dissenting.

The magjority concludes that a property owner is barred by a 90-day statute of limitations
from challenging alocal ordinance on the ground that it has been preempted by state law. While
| agree with much of the well-reasoned opinion of the majority, | cannot accept the result that a
local ordinance that may be void due to the preemptive effect of state law is rendered immune
from challenge. | therefore respectfully dissent.

| would start with the premise, which the mgjority agreesis “unassailable,” that under the
doctrine of preemption where there is a conflict between state and local law, thelocal law is
void and cannot be enforced. (Sherwin-Williams Co. v. City of Los Angeles(1993) 4 Cal.4th
893, 894.) Thisistrue whether thelocal ordinance is passed after the state law or prior to it.
“In either case the result is the same, the local law has no effective force.” (Nat. Milk etc. Assn.
v. City etc. of S.F. (1942) 20 Cal.2d 101, 108; see also Monterey Oil Co. v. City Court (1953)
120 Cal.App.2d 31, 36.)

The preemption doctrineis constitutionally based. It derivesfrom article X1, section 7
of the California Constitution, which providesthat “A county or city may make and enforce
withinitslimitsall local, police, sanitary, and other ordinances and regulationsnot in conflict
with general laws.” (Italicsadded.) Californiacourts have uniformly interpreted this
constitutional provision to mean that local ordinances that conflict with state law “cannot be
given effect.” (Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531,
544; Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 747.)

The rules of preemption are designed to ensure uniformity of law throughout the state on
matters of statewide concern. They apply with particular force to counties, as opposed to cities,
because counties are political subdivisions of the state and are charged with administering the
general policies of state government. (County of Marin v. Superior Court (1960) 53 Cal.2d
633, 638-639.) The doctrineisthus critical to the orderly administration of justice statewide:

If counties were permitted to adopt and enforce ordinances conflicting with state law, chaos



would result as state law would have different meaning and effect depending on the location of
its application.

The county ordinance here, first enacted in 1982, places restrictions on rent and
occupancy of newly constructed second units on residential property “for the life of the unit.”
(Santa Cruz County Code, 8§ 13.10.681, subd. (€)(1).) Occupancy is restricted to low-income
households, senior households, or family members of the property owner. (1bid.) Rentis
restricted to established standards of affordable rent based on income and assets. (Santa Cruz
County Code, § 13.10.681, subd. (e)(4).) The Costa-Hawkins Rental Housing Act, enacted
effective January 1, 1996, set forth a statewide rule of law that “[n]otwithstanding any other
provision of law, an owner of residential real property may establish theinitial and all
subsequent rental ratesfor adwelling or aunit . ...” (Civ. Code, 8 1954.52, subd. (a).) The
statute contains comprehensive provisions as to when property owners have the right to set
rental rates; it establishes exceptions to those rights; and it provides for a phase-in period for the
new rates to take effect. Respondent county in this case concedes that the purpose and effect of
the Costa-Hawkins Act isto preempt local rent control ordinances. (See also DeZerega v.
Meggs (2000) 83 Cal.App.4th 28, 40-41; Cobb v. San Francisco Residential Rent
Sabilization & Arbitration Bd. (2002) 98 Cal.App.4th 345, 351-352.)

The magjority here would not reach the question whether the rent and occupancy
restrictions in the county ordinance conflict with the Costa-Hawkins Act and are thus
preempted. Although acknowledging that this question “must be determined judicially inan
appropriate legal action,” the majority concludes that such an action is barred by the operation
of the 90-day statute of limitations governing challenges to zoning ordinances.

Government Code section 65009 sets forth a number of short statutes of limitations
regarding zoning and planning decisions. The 90-day statute of limitations contained in
Government Code section 65009, subdivision (¢)(1)(B), runs from “the decision of alegidative

”l

body to adopt or amend a zoning ordinance.” = The majority concludes that the local “decision”

! Thefull text of this subdivision isreprinted in footnote 3 of the majority opinion.



triggering the 90 days occurred when the county ordinance was amended in 1997 subsequent to
the passage of the Costa-Hawkins Act. | cannot agree with thisview, for several reasons. Asa
general rule, an amendment to alocal ordinance triggers achallenge only asto the specific parts
that are amended and not asto the entire ordinance. (Garat v. City of Riverside (1991) 2
Cal.App.4th 259, 289-290, disapproved on other groundsin Morehart v. County of Santa
Barbara (1994) 7 Cal.4th 725; see also Gov. Code, 8 9605 [“Where a section or part of a
statute is amended, it is not to be considered as having been repealed and reenacted in the
amended form.”].) The 1997 amendmentsto county’ s ordinance increased the maximum
allowable size of the dwelling unit in some cases, decreased the minimum parcel size,
eliminated the condition restricting occupancy to two adults and made other non-substantive
changes. Appellants did not challenge any of these provisions. | do not believe therefore that
the 1997 amendments can be considered to be alocal legidlative “ decision” relevant to the
challenged restrictions that would start the running of the statute of limitations period. (See
also De Anza Properties X, Ltd. v. County of Santa Cruz (9th Cir. 1991) 936 F.2d 1084, 1086-
1087; Napa Citizens for Honest Government v. Napa County Bd. Of Supervisors (2001) 91
Cal.App.4th 342, 388.)

A more fundamental concern | have is whether the challenged restrictions, although
contained in an ordinance denominated a zoning ordinance, are properly characterized asa
zoning decision, subject to the statute of limitations contained in Government Code section
65009, subdivision (c)(1)(B). The restrictions focus on the users of the property rather than on
the use, and they appear to intrude into the area of landlord/tenant relations that has been the
subject of numerous state regulatory statutes. (See, e.g., Roble Vista Associates v. Bacon
(2002) 97 Cal.App.4th 335, 340-341.) Courts have found similar ordinances regulating the
users of property to be “suspect” as zoning law. (City of Santa Barbara v. Adamson (1980) 27
Cal.3d 123, 133; Coalition Advocating Legal Housing Options v. City of Santa Monica
(2001) 88 Cal.App.4th 451, 459.)

Furthermore, | believe the importance of the preemption doctrine to the orderly and
equitable administration of justicein this state justifiesarule that avoids aresult allowing local

government to continue to enforce an ordinance that has been rendered unenforceable by state



law. Asthe magjority notes, thereis no authority on point discussing the applicable limitations
period for raising aclaim that alocal ordinance has been preempted by subsequently enacted
statelaw. The mgjority finds that two other types of cases are sufficiently similar for purposes
of applying the 90-day statute of limitations in Government Code section 65009: cases wherea
local zoning ordinance conflicts with the local general plan, and cases where the challenge is
that a conditional use permitisvoid. (Gonzalesv. County of Tulare (1998) 65 Cal.App.4th 777
(Gonzales); Hensler v. City of Glendale (1994) 8 Cal.4th 1; Hawkins v. County of Marin
(1976) 54 Cal.App.3d 586; Ching v. San Francisco Bd. of Permit Appeals(1998) 60
Cal.App.4th 888.)

| am not persuaded that the circumstances of our case are anal ogous to a case such as
Gonzales, which involved a county ordinance modifying the zoning affecting a particular
property and issuing special use permitsto the property owner. The challengersin Gonzales
were neighbors of the subject property who had opposed the zoning change throughout the
permit process. They filed amandamus action raising a claim, among others, that the rezoning
ordinance was unlawful because it conflicted with the county’s general plan. Although their
action wastimely filed, it was not served within the statutory time limitations in Government
Code section 65009. The petitioners argued that the statute of limitations in Government Code
section 65009 did not apply to their claim because the zoning ordinance conflicted with the
general plan and was therefore unlawful when it was enacted. The court rejected this argument,
finding that petitioners’ failure to comply with the time requirements to challenge the local
zoning decision basically rendered the zoning decision “immune from attack.” (Gonzales,
supra, 65 Cal.App.4th at p. 789.)

Our case is distinguishable from Gonzales in several respects. The city’ sdecision in
Gonzales clearly fell within Government Code section 65009, subdivision (c)(1)(B), asit wasa
“decision of alegislative body to adopt or amend a zoning ordinance.” In our case there is some
question, at least in my mind, whether the rent and occupancy restrictions constituted a zoning
decision. And, inany event, the 1997 amendments of the second unit ordinance did not adopt,
add or amend the pertinent portions of the restrictions challenged by appellants. Further, the

court in Gonzales explained that the county’ s failure to conform to the local general plan



rendered the zoning decision “voidable, not void.” (Gonzales, supra, 65 Cal.App.4th at p. 789.)
The petitioners were thus obliged to bring an action to set it aside on that basis within the
applicabletime limits. In our case, however, under the doctrine of preemption, alocal decision
that conflicts with state law isvoid. Asthe Supreme Court stated in Lesher Communications,
Inc. v. City of Walnut Creek, supra, 52 Cal.3d at p. 544, “[i]t is the preemptive effect of the
controlling state statute . . . which invalidates the ordinance.” A court “does no more than
determine the existence of the conflict.” (lbid.)

| would also distinguish Hensler v. City of Glendale, supra, 8 Cal.4th 1. Hensler stands
for the proposition, as noted by the majority, that the statute of limitations governing an action
raising afacial challengeto alocal land use ordinance runs from the effective date of the
ordinance. Thisrule cannot reasonably be applied here, as the effective date of the local
ordinance was 1982, 14 years prior to the passage of the Costa-Hawkins Act and its preemptive
effect. | further disagree with respondent county’ s position that the accrual of appellants
preemption cause of action was the date Costa-Hawkins was enacted, effective January 1, 1996.
The enactment of a state statute cannot constitute a“ decision” of alocal legisative body, within
the meaning of Government Code section 65009. Although the state statute may have
immediate preemptive effect, the county has not acted in any way to give rise to a cause of
action until adecision is made locally to enforce the ordinance. In my view that isthe last
element essential to a cause of action for preemption.

| believe the casesinvolving claims that a conditional use permit isvoid are more closely
anal ogous to the circumstances before us. These cases hold that a petitioner claiming a
condition imposed on the use of property isvoid must act within 90 days of the imposition of
the alleged illegal condition. For example, in Hawkins v. County of Marin (1976) 54
Cal.App.3d 586, the county issued a use permit to areligious group to construct low-cost
housing. The surrounding neighbors opposed this throughout the permit process, but then waited
two years after the use permit wasissued to bring their lawsuit claiming that the use permit was
null and void both because it violated zoning ordinances and because the zoning regulations were
inconsistent with the general plan. The court found the action was time-barred. Similarly in

Ching v. San Francisco Bd. of Permit Appealss, supra, 60 Cal.App.4th 888, plaintiffs waited



almost two years to challenge the issuance of a conditional use permit on the basis that one of
the board members had a conflict of interest, and therefore that the Board’ s decision was void
because it wasin violation of the state Political Reform Act. The plaintiff argued for application
of the four-year statute for actions to enforce the Political Reform Act, but the court found that
the shorter statute of limitations for challenging the grant of a conditional use permit applied.
Plaintiff argued further that the conditional use permit was void because it was issued in
violation of the state statute. Relying on Hawkins, the court also rejected this argument, finding
that an action challenging a permit must comply with the statute of limitations relating to the
issuance of permits, even though the challengeis based on a claim that state law was violated.

Therule of these cases is areasonable one: the issuance of aconditional use permit
starts the accrual of any cause of action challenging the condition imposed. Thisruleiscodified
in Government Code section 65009, subdivision (c)(1)(E), which governs actions “to determine
the reasonableness, legality, or validity of any condition attached to a variance, conditional use
permit, or any other permit.” It isalso consistent with my view of the case before us.

Because the doctrine of preemption requires that counties not adopt or enforce
ordinances in conflict with state law, | would conclude that each instance of the application of a
local ordinance imposing conditions that conflict with state law givesrise to aclaim of
preemption. These principleswere applied recently in the criminal context in People v. McNell
(2002) 96 Cal.App.4th 1302. In that case defendant was arrested for violating alocal ordinance
and was searched incident to her arrest. The court found that the local ordinance had been
preempted decades earlier by a conflicting state Vehicle Code provision, and that it had been
rendered void. It could therefore not be enforced to provide areasonable basis for the arrest and
search, even though it was still part of the local municipal code and had never been specifically
challenged or repeal ed.

In another recent case, Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25
Cal.4th 809, acity enacted a utility userstax in violation of state law requiring voter approval.
The local ordinance was not challenged within the applicable limitations period measured from
the passage of the ordinance. However, the Supreme Court found that this was not the only

event triggering the statute of limitations. Each act by the city to collect the tax under the



invalid ordinance was determined to be a separate violation of state law, giving rise to a new
cause of action to invalidate the ordinance and a new statute of limitations. | would apply the
same reasoning to our case and find that a cause of action arises, and a corresponding statute of
limitations begins, each time the county acts to enforce its ordinance by issuing a permit
imposing the challenged conditions.

In summary, the California Constitution prohibits a county from enforcing an ordinance
whichisin conflict with general laws. (Cal. Const., art X1, 8 7.) Appellants and amicus claim
that the rent and occupancy restrictions contained in the county’ s ordinance here are in conflict
with provisions of California’s Costa-Hawkins Rental Housing Act. They argue that the issuance
of apermit conditioned on the imposition of these restrictions thus constitutes enforcement of
an unlawful ordinance, and that a claim of preemption accrues at thispoint. | agree. Evenif the
shortest 90-day statute of limitations applies, appellant Travis's claim isthereforetimely. He
objected to the conditions and exhausted his administrative remedies by filing an administrative
appeal, which was heard and denied on June 21, 1999. He thereafter filed his petition for awrit
of mandate in superior court within 90 days, on September 7, 1999.

| would therefore reverse the trial court’s order denying the writ petition on the ground
of the statute of limitations and remand the matter so that the court may hear and determine the

guestion of preemption.

BAMATTRE-MANOUKIAN, ACTING P.J.
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