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Opinion

SULLIVAN, J. The plaintiffs, George L. Finley, Bar-
bara K. Schmidt and Vincent P. Schmidt, appeal® from
the judgment of the trial court denying their appeal
pursuant to General Statutes § 22a-43° from the decision
of the named defendant, the inland wetlands commis-
sion of the town of Orange (commission), granting the
application of the defendant Stew Leonard’s Orange,
LLC (Stew Leonard’s),’ for a permit to conduct regu-
lated activities pursuant to the Inland Wetlands and
Watercourses Act, General Statutes § 22a-36 et seq. The
plaintiffs claim that the trial court improperly deter-
mined that the commission’s decision was supported
by substantial evidence. We agree with the plaintiffs
and, therefore, we reverse the judgment of the trial
court.

The record reveals the following undisputed facts. In
2004, Stew Leonard’s submitted an application to the
commission for a permit to conduct certain regulated
activities on property located at 161 Marsh Hill Road
in Orange. Specifically, Stew Leonard’s sought approval
of its plans to construct on the property a dairy store,
an outdoor garden center, a restaurant, a conference
center and related parking facilities, utilities and land-
scaping. The property consists of 41.15 acres, 18.6 acres
of which will be covered by the proposed development,
and 13.43 acres of which are regulated wetlands and
buffer area. The plaintiffs intervened in the proceedings
pursuant to General Statutes § 22a-19 (a),* alleging that
the development of the property was reasonably likely
to cause unreasonable pollution to the natural
resources of the state, including its wetlands and water-
courses. The commission granted Stew Leonard’s appli-
cation for a regulated activities permit subject to
certain conditions.

Thereafter, the plaintiffs appealed from the commis-
sion’s decision to the trial court pursuant to § 22a-43,
claiming, inter alia, that the decision was not supported
by substantial evidence. In a ruling from the bench, the
trial court concluded that the decision was supported
by substantial evidence. The court also noted, however,
that five of the conditions imposed by the commission
required Stew Leonard’s to submit additional plans and
information concerning certain portions of the pro-
posed development.’ The court ordered the defendants
to provide the materials to the plaintiffs on remand.
The court also indicated that the plaintiffs should be
given an opportunity to respond to the materials, but
that it would not order the commission to conduct a
public hearing for that purpose. The trial court then
rendered judgment denying the plaintiffs’ appeal and
sustaining the commission’s decision.

Thereafter, the plaintiffs filed this appeal in the Appel-
late Court. Stew Leonard’s filed a motion to dismiss the



appeal on the ground that the plaintiffs lacked standing
under §§ 22a-43 and 22a-19 to appeal from the commis-
sion’s decision because they had not alleged unreason-
able impairment of the environment. The Appellate
Court denied the motion to dismiss without prejudice
and ordered the parties to address the standing issue
in their appellate briefs.® Thereafter, we transferred the
appeal to this court. See footnote 1 of this opinion.

The plaintiffs claim on appeal that the trial court
improperly determined that the commission’s decision
granting the permit was supported by substantial evi-
dence. The defendants claim, as alternate grounds for
affirmance, that: (1) the trial court lacked subject matter
jurisdiction because § 22a-19 does not provide a right
to appeal from an agency’s decision, but only to inter-
vene in an appeal brought by a party who is classically
or statutorily aggrieved by the agency’s decision; and
(2) even if a party who intervenes pursuant to § 22a-19
has aright to bring an appeal, the plaintiffs lack standing
to appeal because they have not alleged that the pro-
posed development will cause unreasonable impair-
ment of the environment. The defendants also claim
that the trial court improperly ordered additional post-
judgment proceedings relating to the conditions of
approval when it found that Stew Leonard’s activities
were not likely to result in unreasonable impairment
of the environment.” Although the issue was not raised
by the parties, because the question implicates this
court’s subject matter jurisdiction; see Palmer v.
Friendly Ice Cream Corp., 285 Conn. 462, 466, 940 A.2d
742 (2008); we must also consider whether, in light
of the trial court’s order remanding the matter to the
commission for further proceedings, the court’s deci-
sion constituted an appealable final judgment. We con-
clude that: (1) the trial court’s decision denying the
appeal is an appealable final judgment and the trial
court improperly issued orders for postjudgment pro-
ceedings; (2) the plaintiffs, as intervenors pursuant to
§ 22a-19, were entitled to appeal from the commission’s
decision pursuant to § 22a-43; (3) the plaintiffs had
standing to appeal from the commission’s decision; and
(4) the commission’s decision was not supported by
substantial evidence.

I

We first address the question of whether the trial
court’s decision denying the plaintiffs’ appeal and order-
ing the defendants to provide the plaintiffs with docu-
mentary materials relating to certain conditions
imposed by the commission is an appealable final judg-
ment. Because this issue is closely intertwined with the
defendants’ claim that the trial court improperly issued
orders for postjudgment proceedings, we consider both
issues together. We conclude that the trial court’s deci-
sion denying the plaintiffs’ appeal was a final judgment
and that the trial court improperly issued orders for



postjudgment proceedings.

The following additional procedural history is rele-
vant to our resolution of this issue. As we have indi-
cated, in its oral ruling on the plaintiffs’ appeal, the trial
court concluded that there was “substantial evidence
to support everything that the [commission] has
allowed” in its decision granting Stew Leonard’s permit
application. The court also ordered Stew Leonard’s,
however, to provide additional information to the plain-
tiffs in connection with five of the conditions that the
commission had imposed on the approval. In addition,
the court ordered the defendants to allow the plaintiffs
to respond to the new information. The court recog-
nized that these orders “present[ed] the potential for
coming back to court,” and stated, “I don’t know
whether it would be a new matter for a new court or
a continuation. My guess is it’s a continuation of this
matter for this court.” The court then stated that it did
not intend to create “a new second shot on the entire
panoply of information. This is a response to [the infor-
mation that] the commission said it thought it needed
to see and review, which [the] plaintiffs weren’t going
to be able to see and review.” At the end of the hearing,
the trial court noted that it was not sure that the plain-
tiffs would require a transcript of the court’s ruling
“because it seems [that] . . . an appeal wouldn’t well
lie at this point because an Appellate Court might say
to [the plaintiffs] . . . your salvation may still . . .
[lie] ahead of you. You might have been able to do
almost everything you wanted when the new informa-
tion came in and you [were] permitted to respond to
it.” Nevertheless, the trial court issued a judgment file
stating that “[t]he court denies the plaintiffs’ appeal and
sustains the decision of the [commission] granting a
permit to conduct regulated activities . . . .”

After the plaintiffs filed their appeal in the Appellate
Court, that court, sua sponte, ordered the trial court
to articulate whether it had sustained or denied the
plaintiffs’ appeal, and to state with specificity the orders
that it had rendered for postjudgment proceedings. The
trial court responded that it had “denied the appeal on
those topics as to which the issues had been squarely
joined. That is to say, there was adequate foundation
in the record before the [commission] to require
affirmance, but only upon such fully exposed topics as
to which [the] plaintiffs were fairly heard. That, how-
ever, did not constitute all of the issues. Some topics
were to receive apparent further review by the [commis-
sion] and this court held that, on remand to the [com-
mission], upon receipt by the [commission] of certain
material it demanded, [the] plaintiffs must be heard.”
The trial court also stated that, “[i]f the material
demanded by the [commission’s] conditions has not yet
been fully received [by the commission] (along with
[the] plaintiffs’ responses), then the matter will proba-
bly not have fully ripened and this trial court may well



be requested to perform further review.” (Emphasis
in original.)

We note that none of the parties contends that the
trial court’s ruling was not an appealable final judgment.
Rather, the defendants contend that, because the ruling
was a final judgment sustaining the commission’s deci-
sion granting the permit, there was no proper basis for
the court’s order for postjudgment proceedings. The
plaintiffs contend that the trial court ¢mproperly issued
a final judgment sustaining the commission’s decision
granting the permit when the issues addressed by the
conditions were central to the question of whether the
wetlands permit should have been approved in the first
instance.® We conclude that there is merit to both
claims.

At the outset of our analysis, we set forth the legal
principles governing our resolution of this issue.
“Because the provisions of the Uniform Administrative
Procedure Act’ do not govern [an appeal pursuant to
§ 22a-43] . . . it is the scope of the remand order in
this particular case that determines the finality of the
trial court’s judgment. . . . A judgment of remand is
final if it so concludes the rights of the parties that
further proceedings cannot affect them. . . . A judg-
ment of remand is not final, however, if it requires [the
agency to make] further evidentiary determinations that
are not merely ministerial.” (Citations omitted; internal
quotation marks omitted.) Kaufman v. Zoning Com-
mission, 232 Conn. 122 129-30, 663 A.2d 798 (1995).

In Kaufman, the trial court sustained the plaintiff’s
appeal from the decision of the defendant, the zoning
commission of the city of Danbury (commission), deny-
ing the plaintiff’s application for zone change in connec-
tion with a proposal for an affordable housing project,
“but ordered a remand to give the commission the
opportunity to impose reasonable conditions and
changes with respect thereto.” Id., 128. After the com-
mission appealed to this court, we, sua sponte, ordered
the parties to brief the question of whether the trial
court’s ruling was a final judgment. In determining that
it was not, “[w]e attach[ed] significance to the fact
that the trial court’s judgment did not order further
evidentiary determinations on remand. Although the
trial court’s remand may have allowed the commission
to hear additional evidence in order to determine
whether to impose reasonable conditions on or to make
reasonable changes in the application, the remand in
no way required the commission to conduct such an
inquiry.

“Even more important, the trial court’s judgment
required the commission to approve the plaintiff’s appli-
cation. With respect to this central issue, the trial court’s
decision so concludes the rights of the parties that
further proceedings cannot affect them. . . . After
explicitly resolving all [of] the issues in favor of the



plaintiff . . . the trial court remanded the case only
for the limited purpose of allowing the commission to
impose reasonable conditions on or make reasonable
changes to the development, if it so chose. Because the
proceedings on remand cannot deprive the plaintiff of
the zone change that the trial court has ordered to be
approved, the trial court has rendered a final judgment
and this court has subject matter jurisdiction over the
commission’s appeal.” (Citations omitted; emphasis in
original; internal quotation marks omitted.) Id., 130-31.
Accordingly, we concluded that the trial court’s deci-
sion was an appealable final judgment. Id., 131. “There-
fore, under Kaufman, a trial court’s remand to a zoning
commission is an appealable final judgment if it (1)
does not require further evidentiary determinations by
the commission or (2) dictates the outcome of the post-
remand proceedings before the commission with
respect to the application at issue.” AvalonBay Com-
munities, Inc. v. Zoning Commission, 284 Conn. 124,
138, 931 A.2d 879 (2007).

Moreover, this court implicitly has recognized that
the fact interested parties may review and respond to
any additional information to be provided by an appli-
cant pursuant to conditions on an agency approval does
not deprive the courts of appellate jurisdiction. In Gar-
diner v. Conservation Commission, 222 Conn. 98, 102,
608 A.2d 672 (1992), the defendant conservation com-
mission of the town of Waterford granted the applica-
tion of the defendant Reynolds Metals Development
Company (Reynolds) to conduct regulated activities on
certain land subject to conditions requiring Reynolds
to submit additional information about the proposed
development. The plaintiff, an abutting landowner,
appealed to the trial court, which sustained the deci-
sion. On appeal to this court, the plaintiff clamed that
certain conditions on the approval allowed Reynolds
to submit ex parte information to the conservation com-
mission, thereby depriving him of his constitutional
right to due process. Id. We concluded that this claim
was baseless because, when an application is approved
subject to conditions, interested parties should have an
opportunity to review any additional submissions so
“that no room be given for suspicion or cavil and that
every effort be made to avoid the creation of a situation
which might tend to weaken . . . public confidence in
the action of a zoning board.” (Internal quotation marks
omitted.) Id., 104. In addition, we noted that the plaintiff
would have the right to inspect the materials under the
Freedom of Information Act, now codified as General
Statutes § 1-200 et seq. Id., 105. Thus, the plaintiff would
be afforded the opportunity “to review [any additional
submissions required by the conditions] and to inform
the commission of any inadequacies that [may be dis-
covered] or any additional concerns raised by the infor-
mation received. If the commission should fail to take
appropriate action, [the interested party] . . . would



not be without recourse. For over one hundred years
in this state, we have recognized the general power of
equity to afford relief by injunction and damages for
injury caused by a nuisance created by the unreasonable
conduct on one’s own property of an otherwise lawful
activity.” (Internal quotation marks omitted.) Id. There
was no suggestion in Gardiner that the fact that there
may be postapproval proceedings related to conditions
on the approval means that the approval is not a final
decision for purposes of appeal .l

With these principles in mind, we turn to the question
of whether the trial court’s ruling in the present case
was a final judgment. The judgment file issued by the
trial court states unequivocally that “[t]he court denies
the plaintiffs’ appeal and sustains the decision of the
[commission] granting a permit to conduct regulated
activities . . . .” Thus, the court implicitly concluded
that the record before it contained sufficient evidence to
justify the commission’s decision approving the permit
subject to conditions and rendered judgment accord-
ingly. The court did not order any further evidentiary
hearings on that question. We conclude, therefore, that
the judgment of the trial court sustaining the commis-
sion’s conditional approval of the permit is an appeal-
able final judgment under Kaufman.

As we have indicated, however, notwithstanding the
fact that it rendered judgment in favor of the defen-
dants, the trial court issued additional orders and
retained jurisdiction over the appeal in order to protect
the plaintiffs’ rights (1) to review the additional materi-
als to be submitted by Stew Leonard’s pursuant to the
conditions, and (2) to obtain recourse if the materials
failed to satisfy their environmental concerns. In light
of its unequivocal ruling denying the plaintiffs’ appeal,
we must conclude that the court had no authority to
retain jurisdiction for this purpose. Assuming, as the
trial court apparently did, that the conditions on the
approval were proper, the plaintiffs’ rights to participate
in proceedings concerning the conditions would be ade-
quately protected by the principles set forth in Gardi-
ner, without any need for the trial court to retain
jurisdiction over the appeal.! On the other hand, as we
discuss more fully in part IV of this opinion, if the trial
court had concluded that the conditions improperly
required Stew Leonard’s to submit information that was
necessary to determine whether the regulated activities
permit should be approved in the first instance, the
proper course would have been to sustain the plaintiffs’
appeal. Although we conclude that the trial court’s
orders for postjudgment proceedings were improper,
there is no need to vacate the orders because we con-
clude in part IV of this opinion that the plaintiffs’ appeal
must be sustained.

II

We next consider the defendants’ claimed alternate



ground for affirmance that the plaintiffs, as intervenors
in the proceedings before the commission pursuant to
§ 22a-19, were not entitled to bring an appeal pursuant
to § 22a-43. We disagree.

This court repeatedly has held that a person who
intervenes in an administrative proceeding pursuant to
§ 22a-19, and who is aggrieved by the agency’s decision,
is entitled to appeal from that decision pursuant to
the statutory provisions governing appeals from the
decisions of that particular agency. See Branhaven
Plaza, LLC'v. Inland Wetlands Commission, 251 Conn.
269, 276 n.9, 740 A.2d 847 (1999); Red Hill Coalition,
Inc. v. Conservation Commission, 212 Conn. 710, 715,
563 A.2d 1339 (1989); Mystic Marinelife Aquarium,
Inc. v. Gill, 175 Conn. 483, 488-91, 400 A.2d 726 (1978).
Although the defendants acknowledge that Branhaven
Plaza, LLC, stands for this proposition, they contend
that we should overrule that case because it is not
supported by Red Hill Coalition, Inc., and Mystic
Marinelife Aquarium, Inc.> We conclude that, to the
contrary, our decisions in Red Hill Coalition, Inc., and
Mystic Marinelife Aquarium, Inc., squarely support
Branhaven Plaza, LLC. Because our decisions in those
cases have been an ongoing source of confusion in
the trial courts; see footnote 12 of this opinion; it is
appropriate to explain in some detail why all three cases
are consistent.

In Mystic Marinelife Aquarium, Inc. v. Gill, supra,
175 Conn. 484-85, the defendant George P. Korteweg
had submitted to the defendant commissioner of envi-
ronmental protection (commissioner) an application
for a regulated activities permit to erect certain struc-
tures in the Mystic River. The plaintiff Mystic Seaport,
Inc. (Mystic Seaport), owned property adjacent to Kor-
teweg’s property; id., 486; and intervened in the permit
proceedings pursuant to § 22a-19. Id., 489. After the
commissioner granted Korteweg’s application, Mystic
Seaport and a number of individuals who owned prop-
erty near the proposed project but who had not inter-
vened in the proceedings before the commissioner
pursuant to § 22a-19; id., 486-88; appealed to the trial
court pursuant to General Statutes (Rev. to 1977) § 25-
17.13 1d., 484. The commissioner then filed a motion to
dismiss Mystic Seaport’s appeal on the ground that the
Connecticut Environmental Protection Act of 1971,
General Statutes § 22a-14 et seq., “does not contain any
legislative pronouncement that a person can bring an
appeal in the first instance, that nowhere does [the
statute] declare any person or class of persons ‘legisla-
tively aggrieved,” and that there is no legislative state-
ment which allows anyone who intervenes in an
administrative hearing to bring an appeal sua sponte
to a court seeking review of an administrative action.”
Id., 489. The trial court held that Mystic Seaport “did
have standing as a ‘legislatively aggrieved’ person to
maintain its appeal for the limited purpose of raising



environmental issues. Although the language of the
[Connecticut Environmental Protection Act] is in terms
of intervention into an existing judicial review of an
agency action or the initiation of an independent declar-
atory judgment or injunctive action, the Superior Court,
while recognizing this, noted that Mystic Seaport would
not have any existing appeal in which to intervene.
This, according to the Superior Court, would thwart the
purpose of the [Connecticut Environmental Protection
Act] which is remedial in nature and, as such, should
be liberally construed. One basic purpose of the [Con-
necticut Environmental Protection Act] is to give per-
sons standing to bring actions to protect the
environment.” Id.

The defendants in Mystic Marinelife Aquarium, Inc.,
also asked the trial court to dismiss the plaintiffs’ claims
on the ground that none of the plaintiffs was aggrieved
by the commissioner’s decision under § 25-17. The trial
court granted that motion with respect to the plaintiffs
who had not intervened pursuant to § 22a-19. Id., 491.
With respect to Mystic Seaport’s appeal, the court con-
cluded that, although Mystic Seaport owned land abut-
ting the proposed project, it lacked statutory standing
because it had not alleged that the project would affect
the value or use of its property. Id., 497-98. The trial
court further concluded that, although Mystic Seaport’s
status as an intervenor pursuant to § 22a-19 conferred
standing on it to bring an appeal pursuant to § 25-17 to
raise environmental issues; id., 499; it had failed to
establish on the merits that Korteweg'’s activities would
cause unreasonable pollution. Id., 500. Accordingly, the
trial court dismissed the plaintiffs’ appeal. Id., 484-85.

The plaintiffs then appealed to this court. Id., 486.
The commissioner claimed, as an alternate ground for
affirming the judgment of the trial court with respect
to Mystic Seaport, that, contrary to the trial court’s
conclusion, the Connecticut Environmental Protection
Act did not authorize “anyone who intervenes in an
administrative hearing to bring an appeal sua sponte
to a court seeking review of an administrative action.”
Id., 489. We concluded that, “because Mystic Seaport
became a party under § 22a-19 (a) in filing a verified
pleading, which set the parameters of the issues it could
raise on this appeal, there is no question that Mystic
Seaport can appeal. That appeal, however, is limited to
raising environmental issues only, as the Superior Court
properly held.” Id., 490. We then concluded that the
trial court properly had determined that Mystic Seaport
had failed to establish unreasonable harm to the envi-
ronment; id., 502; and that the other plaintiffs lacked
standing to appeal. Id., 497. Accordingly, we affirmed
the judgment of the trial court. Id., 503.

In Red Hill Coalition, Inc. v. Conservation Commis-
ston, supra, 212 Conn. 714-16, the defendant Red Hill
Development Corporation (development corporation)



submitted to the defendant conservation commission
an application for a permit to conduct certain wetlands
activities on its property in connection with the con-
struction of a road. Id., 713-14. The plaintiff Red Hill
Coalition, Inc. (coalition), intervened in the permit pro-
ceedings pursuant to § 22a-19. Id., 713. After the conser-
vation commission had granted the permit, the
coalition, joined by the plaintiff Thomas Fitzgerald, a
member of the coalition and a landowner whose prop-
erty abutted the development corporation’s land, and
the plaintiff Julianne Steffens, the president of the coali-
tion, appealed from the decision to the trial court. Id.,
711-12. The trial court concluded that, as an intervenor
pursuant to § 22a-19, the coalition had standing to
appeal from the decision and that Steffens and Fitzger-
ald were entitled under § 22a-19 to join in the appeal
without having intervened in the proceedings before
the conservation commission. Id., 714-16. The trial
court also concluded that Fitzgerald was “ ‘traditionally’
aggrieved” because the decision adversely affected his
property rights. Id., 716. The trial court sustained the
commission’s decision on the merits. Id., 712.

The plaintiffs then appealed. Id., 711. The conserva-
tion commission claimed, as an alternate ground for
affirming the trial court’s judgment with respect to the
coalition, that the coalition did not have standing to
bring an appeal merely because it was an intervenor
pursuant to § 22a-19. Id., 714. We concluded that, under
our decision in Mystic Marinelife Aquarium, Inc. v.
Gill, supra, 175 Conn. 490, the coalition had standing
to appeal from the conservation commission’s decision
for the limited purpose of raising environmental issues,
and that Fitzgerald and Steffens were entitled to join
the appeal even though they had not intervened in the
proceedings before the conservation commission. Red
Hill Coalition, Inc. v. Conservation Commission,
supra, 212 Conn. 715. We further concluded that Fitzger-
ald had standing to appeal independent of § 22a-19
because he was “ ‘traditionally’ aggrieved” as an abut-
ting landowner. Id., 716; id., 716-17 (“we cannot say
that the trial court erred when it found that Fitzgerald
had, in addition to standing under § 22a-19, ‘the more
traditional aggrievement standing of having a specific,
personal and legal interest in the subject matter of the
[commission’s] decision’ ” [emphasis added]). We then
affirmed the judgment of the trial court on the merits.
Id., 726.

In Branhaven Plaza, LLC v. Inland Wetlands Com-
mission, supra, 251 Conn. 273, the plaintiffs intervened
in a proceeding before the defendant inland wetlands
commission of the town of Branford on an application
for a permit to conduct regulated activities. After the
commission had approved the application with condi-
tions, the plaintiffs appealed to the trial court pursuant
to § 22a-43, claiming aggrievement under § 22a-19. The
trial court dismissed the appeal and the plaintiffs



appealed to the Appellate Court. Id., 2756-76. After the
appeal was transferred to this court, the defendant
applicant filed a motion to dismiss the appeal claiming
that the plaintiffs lacked standing to appeal in their
capacity as intervenors.'* Id., 276. We denied the motion
to dismiss, stating that “[§] 22a-19 (a) allows any person
to intervene so that private citizens are provided a voice
in ensuring that the natural resources of the state
remain protected. Because the plaintiffs filed a notice of
intervention at the commission hearings in accordance
with § 22a-19 (a), they had standing to appeal the envi-
ronmental issues associated with that commission’s
decision. See Red Hill Coalition, Inc. v. Conservation
Commission, [supra, 212 Conn. 715].” Branhaven
Plaza, LLC v. Inland Wetlands Commission, supra,
276 n.9.

A number of trial courts have concluded that our
decisions in Mystic Marinelife Aquarium, Inc., and
Red Hill Coalition, Inc., do not stand for the general
proposition that a person who intervenes in agency
proceedings pursuant to § 22a-19 has standing to appeal
from the agency’s decision. See footnote 12 of this opin-
ion. West Norwalk Assn. v. Conservation Commission,
Superior Court, judicial district of Stamford-Norwalk,
Docket No. CV98-0165846S (June 17, 1999), is represen-
tative of these decisions. In that case, the trial court
concluded that, because one of the plaintiffs in Red Hill
Coalition, Inc., had been classically aggrieved, the case
does “not stand for the proposition that all environmen-
tal interven[o]rs in zoning cases at the hearing level
are automatically and statutorily aggrieved at the court
appeal level . . . .” Id. Rather, the court suggested, that
case merely stands for the proposition that, when a
person who has classical standing appeals from an
agency decision, nonaggrieved parties may join in the
appeal pursuant to § 22a-19." Id. The sole basis for our
conclusion in Red Hill Coalition, Inc., that the coalition
had standing to appeal from the conservation commis-
sion’s decision, however, was our determination that
intervenors pursuant to § 22a-19 have standing to bring
an appeal. Accordingly, we reject this reading of Red
Hill Coalition, Inc.

The trial court in West Norwalk Assn. v. Conservation
Commeission, supra, Superior Court, Docket No. CV98-
0165846S, also concluded that our decision in Mystic
Marinelife Aquarium, Inc. v. Gill, supra, 175 Conn.
483, was not binding precedent because “[n]o cross
appeal was taken by the defendants on the trial court’s
finding of intervening aggrievement.

“The issue of whether . . . § 22a-19 provided auto-
matic legislative aggrievement was not addressed at the
appellate level. [Mystic Marinelife Aquarium, Inc.] is,
in effect, a trial court decision . . . .” The defendants
in Mystic Marinelife Aquarium, Inc., had no standing
to bring a cross appeal from the judgment of the trial



court, however, because they were not aggrieved by it.
Instead, as we previously have indicated, the defendants
properly raised their claim that intervenors pursuant
to § 22a-19 are not entitled to appeal from agency deci-
sions as an alternate ground for affirming the judgment
of the trial court.'® Mystic Marinelife Aquarium, Inc. v.
Gill, supra, 175 Conn. 489. Thus, the issue was squarely
before this court and our holding is binding precedent.

A number of trial courts also have relied on the princi-
ple that “ ‘[§] 22a-19 is not a statute creating an indepen-
dent right of appeal, but merely allows participation in
an appeal taken and authorized by another statute,’”
in concluding that an intervenor pursuant to § 22a-19
has no right to appeal from an agency’s decision, but
has only a right to join an appeal brought by another
party. Rubin v. Conservation Commission, Superior
Court, judicial district of Waterbury, Docket No. CV97-
0137827S (June 21, 1999) (24 Conn. L. Rptr. 681, 682),
quoting R. Fuller, 9 Connecticut Practice Series: Land
Use Law and Practice (1998 Pocket Part) § 36.2, p. 92;
Rubin v. Conservation Commission, supra, 682 (citing
cases). The quoted language merely indicates, however,
that, although § 22a-19 itself does not provide any mech-
anism for an appeal, a person who intervenes in an
administrative proceeding pursuant to § 22a-19 may
pursue any appeal procedures authorized by the stat-
utes governing that proceeding. It is only when the
governing statutes do not authorize an appeal that an
intervenor pursuant to § 22a-19 has no right to appeal.
See Fort Trumbull Conservancy, LLC v. Planning &
Zoning Commission, 266 Conn. 338, 361-64, 832 A.2d
611 (2003).

Accordingly, we reject the defendants’ invitation in
the present case to overrule our holding in Branhaven
Plaza, LLCv. Inland Wetlands Commission, supra, 251
Conn. 276 n.9, that a person who intervenes in agency
proceedings pursuant to § 22a-19 may bring an appeal
from the agency’s decision pursuant to any statutory
appeal procedures authorized by the statutes governing
the proceeding. We conclude, therefore, that the plain-
tiffs in the present case, as intervenors in the proceed-
ings before the commission pursuant to § 22a-19, were
entitled to appeal to the trial court from the commis-
sion’s decision pursuant to § 22a-43.

I

We next address the defendants’ claimed alternate
ground for affirmance that the plaintiffs did not have
standing to raise their claim under § 22a-43 because
they have not alleged that Stew Leonard’s activities will
result in unreasonable impairment or destruction of
wetlands and watercourses. We disagree.

An intervenor pursuant to § 22a-19 has standing to
bring an appeal from an agency’s decision “only to
protect the natural resources of the state from pollution



or destruction.” Mystic Marinelife Aquarium, Inc. v.
G1ll, supra, 175 Conn. 499. In addition, “§ 22a-19 grants
standing to intervenors to raise only those environmen-
tal concerns that are within the jurisdiction of the partic-
ular administrative agency conducting the proceeding
into which the party seeks to intervene.” Nizzardo v.
State Traffic Commission, 269 Conn. 131, 148, 788 A.2d
1158 (2002). Thus, an intervenor pursuant to § 22a-19
has standing to appeal from the decision of an inland
wetlands commission pursuant to § 22a-43 only for the
purpose of raising claims that are within the zone of
interests that are protected under the Inland Wetlands
and Watercourses Act, i.e., claims alleging the pollution,
impairment or destruction of the state’s inland wetlands
and watercourses. See General Statutes § 22a-36 et seq.

“Although a plaintiff seeking to assert a claim under
§ [22a-19] need not prove his case in order to survive
a motion to dismiss, he nevertheless must articulate a
colorable claim of unreasonable pollution, impairment
or destruction of the environment.” (Internal quotation
marks omitted.) Windels v. Environmental Protection
Commission, 284 Conn. 268, 289-90, 933 A.2d 256
(2007). “A complaint does not sufficiently allege stand-
ing [however] by merely reciting the provisions of
§ [22a-19], but must set forth facts to support an infer-
ence that unreasonable pollution, impairment or
destruction of a natural resource will probably result
from the challenged activities unless remedial measures
are taken.” (Internal quotation marks omitted.) Id., 290.

The defendants in the present case claim that the
plaintiffs’ complaint to the trial court “does not . . .
allege any specific identifiable pollution or impairment
of the wetlands or watercourses which is reasonably
likely to occur as a result of the proposed activity, or
the basis upon which [the] plaintiffs claim that such
likely to occur pollution is unreasonable.” We disagree.
Paragraph 19 (h) of the plaintiffs’ complaint alleges
that, “[g]iven the amount of impervious cover being
introduced onto [Stew Leonard’s] property, the applica-
tion failed to satisfactorily account for removal of dis-
solved solids, inorganic and organic nitrogen, salt, trash,
pathogenic bacteria and various aromatic hydrocar-
bons, and the deleterious effects of such pollution on
wetlands and watercourses.” In addition, paragraph 19
(j) alleged that “[t]he application did not contain ade-
quate information about the vernal pool or other wet-
land features to support assertions of lack of wetland
impact given the scale and intensity of development and
the anticipated vehicular traffic associated therewith.”
Wetlands, watercourses and vernal pools'” are within
the zone of interests protected by the Inland Wetlands
and Watercourses Act, and the plaintiffs alleged that
the regulated activities allowed by the permit granted
to Stew Leonard’s by the commission would have a
specific “deleterious effect” and “impact” on these envi-
ronmental resources. We conclude, therefore, that



these allegations are sufficient to withstand a motion
to dismiss for lack of standing.

v

We next consider the plaintiffs’ claim that the trial
court improperly determined that the commission’s
decision granting Stew Leonard’s application for a regu-
lated activities permit was supported by substantial
evidence. We agree.

The plaintiffs claim that, because the information
to be submitted by Stew Leonard’s pursuant to the
conditions on the approval of the permit was necessary
for a determination as to whether the proposed develop-
ment complied with § 381-43 of the Orange inland wet-
lands and watercourses regulations,'® the commission’s
decision could not have been premised on a determina-
tion, supported by substantial evidence, that the pro-
posal was in compliance with the regulations.
Specifically, the plaintiffs contend that the conditions
requiring Stew Leonard’s to submit a revised and
updated erosion control plan that implements all state
regulations and additional detailed information for the
silt fence and hay bales “indicate that the . . . soil
erosion and sediment control plan [that had been sub-
mitted] at the time of the decision did no¢ implement
all state regulations and was insufficient as to detail.”
(Emphasis in original.) Similarly, the plaintiffs contend
that the conditions requiring Stew Leonard’s to design
aphasing plan to minimize large disturbed areas subject
to erosion and to submit additional information con-
cerning paving stones, winter sanding and the drainage
plan, show that Stew Leonard’s had not submitted infor-
mation critical to a determination of whether the pro-
posed development complied with the regulations when
the commission approved the permit.

We begin with the standard of review. “In challenging
an administrative agency action, the plaintiff has the
burden of proof. . . . The plaintiff must do more than
simply show that another decision maker, such as the
trial court, might have reached a different conclusion.
Rather than asking the reviewing court to retry the case
de novo . . . the plaintiff must establish that substan-
tial evidence does not exist in the record as a whole
to support the agency’s decision. . . .

“In reviewing an inland wetlands agency decision
made pursuant to the act, the reviewing court must
sustain the agency’s determination if an examination
of the record discloses evidence that supports any one
of the reasons given. . . . The evidence, however, to
support any such reason must be substantial; [t]he cred-
ibility of witnesses and the determination of factual
issues are matters within the province of the administra-
tive agency. . . . This so-called substantial evidence
rule is similar to the sufficiency of the evidence standard
applied in judicial review of jury verdicts, and evidence



is sufficient to sustain an agency finding if it affords a
substantial basis of fact from which the fact in issue
can be reasonably inferred.” (Citations omitted; internal
quotation marks omitted.) Sampert v. Inland Wetlands
Agency, 226 Conn. 579, 587-88, 628 A.2d 1286 (1993).

“In adhering to this substantial evidence standard for
an inland wetlands agency appeal, we have held that
[notwithstanding the provisions of General Statutes
§ 22a-42a (d) (1)]Y it is improper for the reviewing court
to reverse an agency decision simply because an agency
failed to state its reason for its decision on the record.
The reviewing court instead must search the record of
the hearings before that commission to determine if
there is an adequate basis for its decision.” (Internal
quotation marks omitted.) Id., 588-89. “As long as a
search of the record reveals the basis for the agency’s
decision consistent with the substantial evidence stan-
dard . . . then the reviewing court must infer that the
local wetlands [agency’s decision should be sustained].
. . . Courts must be scrupulous not to hamper the legit-
imate activities of civic administrative boards by indulg-
ing in a microscopic search for technical infirmities in
their actions. . . . This cautionary advice is especially
apt whenever the court is reviewing a decision of a
local commission composed of laypersons.” (Citations
omitted; internal quotation marks omitted.) Id., 595-96.

In the present case, the commission did not state on
the record the reasons for its decision approving Stew
Leonard’s application for a regulated activities permit.
At the time of the vote, however, the chairman of the
commission “reminded the [c]Jommission that a vote in
favor of the application would necessarily constitute a
finding that the [plaintiffs] had not carried their burden
of proving [that] the application would [cause] unrea-
sonable damage to the wetlands.” Because the commis-
sion did not state the reasons for its decision, the trial
court searched the record for an adequate basis for the
decision. The court concluded that the record sup-
ported the commission’s determination that the plain-
tiffs had failed to prove that any of the activities that
were allowed by the permit were likely to cause unrea-
sonable harm to the environment.

On appeal to this court, the plaintiffs do not challenge
this conclusion by the trial court. Rather, they claim that
the commission’s decision cannot be sustained because
the commission did not make a determination, sup-
ported by substantial evidence, that the proposed devel-
opment complied with applicable regulations and
would not cause environmental harm. We are required
to determine, therefore, whether, as the trial court con-
cluded, the plaintiffs had the burden of proving that
the proposed development was likely to cause harm to
the environment or, instead, as the plaintiffs claim, they
had the burden of proving that the commission’s deci-
sion was not based on a determination, supported by



substantial evidence, that the proposed development
complied with the regulations and would not cause
such harm.

This court has recognized that the applicant has “the
burden of proving compliance with the statutory
requirements for a wetlands permit.” Strong v. Conser-
vation Commission, 226 Conn. 227, 229, 627 A.2d 431
(1993); see also Sampert v. Inlands Wetlands Agency,
supra, 226 Conn. 593. “The evidentiary burden imposed
on the applicant to demonstrate that its proposal [meets
the regulatory requirements] will ordinarily require an
affirmative presentation to that effect.” Samperi v.
Inlands Wetlands Agency, supra, 593. This court also
has held that a claim that an application for a regulated
activities permit does not comply with substantive wet-
lands regulations is cognizable under the Connecticut
Environmental Protection Act. See Windels v. Environ-
mental Protection Commission, supra, 284 Conn. 293.
It is clear, therefore, that if the wetlands agency has
not made a determination, supported by substantial
evidence, that the applicant’s proposal complied with
applicable statutes and regulations, a decision approv-
ing the permit cannot be sustained on appeal, regardless
of whether the plaintiff has affirmatively established
that the proposal will cause harm to the wetlands. We
conclude, therefore, that an intervenor pursuant to
§ 22a-19 can prevail on appeal not only by proving that
the proposed development likely would cause harm to
the wetlands, but also by proving that the commission’s
decision was not based on a determination, supported
by substantial evidence, that the development complied
with governing statutes and regulations and would not
cause such harm.

We also conclude that the plaintiffs in the present
case have met their burden of proof. It is implicit in
the condition of approval requiring Stew Leonard’s to
submit a “[r]evised and updated erosion control plan
that implements all [s]tate [r]egulations” that the com-
mission had not determined that the existing erosion
control plan met state regulations when it rendered its
decision. Moreover, we agree with the plaintiffs, and
the defendants do not dispute, that proper erosion con-
trol on a development of 18.6 acres on a 41.15 acre site,
13.43 acres of which are regulated wetlands, is critical
to the environmental interests that the Inland Wetlands
and Watercourses Act was intended to protect. See
Ventres v. Inland Wetlands & Watercourses Commsis-
ston, 25 Conn. App. 572, 574, 595 A.2d 914 (inadequate
plan for erosion and sediment control is valid reason
for denying wetlands permit), cert. denied, 220 Conn.
921,597 A.2d 344 (1991). Although the courts are author-
ized to search the record of the hearings before the
commission to determine if there is an adequate basis
for its determination that a plan complies with govern-
ing law, the courts are not authorized, or competent,
to make that determination in the first instance.” Cf.



Toll Bros., Inc. v. Inland Wetlands Commission, 101
Conn. App. 597, 602, 922 A.2d 268 (2007) (when court
determines that wetlands agency’s decision denying
permit is not supported by substantial evidence, direct
order to agency to approve permit is unwarranted and
case must be remanded to agency for further consider-
ation). We conclude, therefore, that the plaintiffs have
met their burden of proving that the commission’s deci-
sion was not premised on a determination, supported
by substantial evidence, that the proposed development
complied with applicable statutes and regulations and
would not cause harm to the wetlands.?!

The defendants point out that this court and the
Appellate Court previously have held that conditional
approvals of wetland permit applications are permissi-
ble. See Gardiner v. Conservation Commission, supra,
222 Conn. 102 (permit application approved subject
to conditions requiring applicant, inter alia, to submit
additional information regarding detention basins); Red
Hill Coalition, Inc. v. Conservation Commission,
supra, 212 Conn. 714 (permit application approved sub-
ject to condition that applicant provide reasonable com-
pensation for wetland development); Cioffoletti v.
Planning & Zoning Commission, 209 Conn. 544, 558—
61, 552 A.2d 796 (1989) (permit application approved
subject to condition that applicant post performance
bond), overruled on other grounds by Stafford Higgins
Industries, Inc. v. Norwalk, 245 Conn. 551, 582, 715
A.2d 46 (1998); Keiser v. Conservation Commission,
41 Conn. App. 39, 41, 674 A.2d 439 (1996) (permit appli-
cation approved subject to condition that environmen-
tal consultant oversee installation of sediment and
erosion control measures). In each of these cases, how-
ever, the conditions required the applicant to take spe-
cific actions that would bring the proposed conduct
into compliance with applicable law. The cases do not
stand for the proposition that a wetlands agency may
impose conditions on an approval the effect of which
is to leave open the question of whether the regulated
activities permit should be approved in the first
instance.?

Having concluded that the record does not establish
that the commission’s decision was based on a determi-
nation, supported by substantial evidence, that the pro-
posed development complied with the governing
wetlands statutes and regulations, we conclude that the
trial court improperly denied the plaintiffs’ appeal.?

The judgment is reversed and the case is remanded
to the trial court with direction to render judgment
sustaining the plaintiffs’ appeal.

In this opinion ZARELLA and LEHENY, Js., con-

curred.

!The Appellate Court granted certification for the plaintiffs to appeal
from the judgment of the trial court to that court pursuant to General
Statutes § 22a-43 (e) and we transferred the appeal to this court pursuant
to General Statutes § 51-199 (¢) and Practice Book § 65-1.



2 General Statutes § 22a-43 (a) provides in relevant part: “The commis-
sioner or any person aggrieved by any regulation, order, decision or action
made pursuant to sections 22a-36 to 22a-45, inclusive, by the commissioner,
a district or municipality or any person owning or occupying land which
abuts any portion of land within, or is within a radius of ninety feet of, the
wetland or watercourse involved in any regulation, order, decision or action
made pursuant to said sections may, within the time specified in subsection
(b) of section 8-8, from the publication of such regulation, order, decision
or action, appeal to the superior court for the judicial district where the
land affected is located, and if located in more than one judicial district to
the court in any such judicial district. . . .”

3 The commissioner of the department of environmental protection, Gina
McCarthy, also is a defendant in this case, but she did not participate in
this appeal. Although Stew Leonard’s was the only defendant to file an
appellee’s brief in this appeal, counsel for the commission joined in the
brief and participated in oral argument before this court. Hereafter, we refer
to Stew Leonard’s and the commission collectively as the defendants and
individually by name.

* General Statutes § 22a-19 provides: “(a) In any administrative, licensing
or other proceeding, and in any judicial review thereof made available
by law, the Attorney General, any political subdivision of the state, any
instrumentality or agency of the state or of a political subdivision thereof,
any person, partnership, corporation, association, organization or other legal
entity may intervene as a party on the filing of a verified pleading asserting
that the proceeding or action for judicial review involves conduct which has,
or which is reasonably likely to have, the effect of unreasonably polluting,
impairing or destroying the public trust in the air, water or other natural
resources of the state.

“(b) In any administrative, licensing or other proceeding, the agency shall
consider the alleged unreasonable pollution, impairment or destruction of
the public trust in the air, water or other natural resources of the state and
no conduct shall be authorized or approved which does, or is reasonably
likely to, have such effect as long as, considering all relevant surrounding
circumstances and factors, there is a feasible and prudent alternative consis-
tent with the reasonable requirements of the public health, safety and
welfare.”

®These conditions required Stew Leonard’s to submit: (1) “[r]evised and
updated erosion control plan that implements all [s]tate [r]egulations”; (2)
“[a]dditional detailed information . . . required for the silt fence and hay
bales”; (3) “[a] plan that addresses the placement of eco stone pavers and
the winter sanding issues”; (4) “[a]ny and all conflicts with soil, pipes, inverts
and any other problems as discussed are addressed as part of the [s]torm
[d]rainage [p]lan”; and (5) “a phasing plan [designed by its engineer] to
minimize large disturbed areas and design the project to be constructed as
practical[ly] as possible without leaving large areas open for erosion.”

5 The Appellate Court ordered the parties to address the following question
in their briefs: “Whether this court should conclude that the form of the
trial court’s judgment was improper, reverse the judgment and remand the
matter to the trial court with direction to render judgment dismissing the
underlying action for lack of subject matter jurisdiction due to the [plaintiffs’]
lack of standing under the Environmental Protection Act of 1971, General
Statutes [§] 22a-14 et seq. See Lewis v. Planning & Zoning Commission,
275 Conn. 383, 394 [880 A.2d 865] (2005).” Thus, the Appellate Court properly
treated the defendants’ motion to dismiss for lack of standing as a challenge
to the trial court’s subject matter jurisdiction, the lack of which would not
deprive the Appellate Court of appellate jurisdiction. See Gemmell v. Lee,
42 Conn. App. 682, 684 n.3, 680 A.2d 346 (1996). As we discuss in parts II
and III of this opinion, the defendants now raise their jurisdictional claims
as alternate grounds for affirming the judgment of the trial court. Thus, they
effectively have abandoned their motion to dismiss this appeal.

"The defendants raised this claim in a statement of “adverse rulings or
decisions of the court which should be considered on appeal in the event
the appellant is awarded a new trial” pursuant to Practice Book § 63-4
(a) (1) (B). (Emphasis added.) The order for postjudgment proceedings
challenged by the defendants will have effect, however, only if the plaintiffs
do not prevail on their appeal. Thus, the claim more properly should have
been raised in a separate appeal or a cross appeal. Nevertheless, because
the plaintiffs had notice of the defendants’ intention to raise this issue and
will not be prejudiced by the defendants’ failure to raise the issue in a
separate appeal, we will consider the defendants’ claim.



8 We address this claim in part IV of this opinion.

? “For appeals governed by the Uniform Administrative Procedure Act,
General Statutes § 4-183 (j) provides in relevant part: ‘For purposes of this
section, a remand is a final judgment.”” Kaufman v. Zoning Commission,
232 Conn. 122, 129 n.6, 6563 A.2d 798 (1995).

" We recognize that Gardiner did not involve a decision by the trial
court remanding the case for further proceedings related to conditions, but
involved review of the agency decision itself. The principle that the possibil-
ity of future proceedings related to proper conditions on an approval does
not affect the finality of the approval applies equally, however, to trial
court decisions.

W' The trial court believed that the commission’s conditional approval in
the present case was distinguishable from the approval under review in
Gardiner because the conditions in Gardiner required additional informa-
tion from “people who were theoretically . . . without any axe to [grind].
That is that they were municipal employees. And that seemed to be different
than [this case, where] it is obvious that we are not talking about town
employees making further submission of plans and intentions to the commis-
sion.” The trial court also noted that the plaintiffs in Gardiner were abutting
landowners, while the plaintiffs in the present case were intervenors pursu-
ant to § 22a-19, and the court was not certain whether, as intervenors, they
would have the right to seek an injunction if they believed that the informa-
tion submitted by Stew Leonard’s did not satisfy their environmental
concerns.

Contrary to the trial court’s conclusion, however, the conditions on the
approval under review in Gardiner did not require neutral parties to submit
the additional information. Rather, the materials were to be submitted by
Reynolds. Gardiner v. Conservation Commission, supra, 222 Conn. 102. In
addition, we conclude that our statement in Gardiner that the plaintiff
would not lack recourse if the information submitted by the applicant failed
to address his concerns applies equally to persons who, although they lack
standing to raise a nuisance claim, would have standing to raise a claim
under General Statutes § 22a-16, which provides that any person may bring
an action “for declaratory and equitable relief against . . . any person . . .
for the protection of the public trust in the air, water and other natural
resources of the state from unreasonable pollution, impairment or destruc-
tion . . ..”

2 In support of this claim, the defendants rely primarily on the following
language from our original decision in Fort Trumbull Conservancy, LLC v.
Planning & Zoning Commission, Connecticut Law Journal, Vol. 65, No.
17, p. 25 (October 21, 2003), which was subsequently deleted: “We agree
with the other courts in this state that have concluded that [§] 22a-19 does
not create an independent right of appeal, but only allows intervention in
an appeal otherwise allowed by statute. . . . Dietzel v. Planning Commis-
sion, 60 Conn. App. 153, 160, 758 A.2d 906 (2000); see Rubin v. Conservation
Commission, Superior Court, judicial district of Waterbury, Docket No.
CV97-0137827S (June 21, 1999) (24 Conn. L. Rptr. 681); Roth v. Zoning Board
of Appeals, Superior Court, judicial district of Litchfield, Docket No. CV97-
0073986 (February 3, 1998) (21 Conn. L. Rptr. 281); Hyllen-Davey v. Plan &
Zoning Commission, Superior Court, judicial district of Hartford-New Brit-
ain, No. CV98-0579967 (July 10, 1998) [22 Conn. L. Rptr. 410]; Taftville
Reservoir Preservation Group v. Commission on City Planning, Superior
Court, judicial district of Norwich, Docket No. 108604 (March 13, 1997) (19
Conn. L. Rptr. 69). Moreover, we conclude that because § 22a-19 does not
authorize an environmental intervenor to bring an appeal from proceedings
that can be appealed by other parties, it certainly cannot be construed to
provide a right of appeal from administrative proceedings that otherwise
cannot be appealed.” (Internal quotation marks omitted.)

Because this language ultimately was deleted from our decision; see Fort
Trumbull Conservancy, LLC v. Planning & Zoning Commission, 266 Conn.
338, 832 A.2d 611 (2003); we conclude that it has no persuasive value. As
the original version of our decision in Fort Trumbull Conservancy, LLC,
suggested, however, a number of trial courts have concluded that Red Hill
Coalition, Inc., and Mystic Marinelife Aquarium, Inc., do not stand for
the proposition that intervenors pursuant to § 22a-19 are entitled to appeal
from an agency decision. See also M. St. Amand, “Independent Right of
Appeal Under CEPA § 22a-19? I Haven't the Foggiest Idea!” 78 Conn. B.J.
1, 14-30 (2004) (arguing that Branhaven Plaza, LLC, is not supported by
Red Hill Coalition, Inc.).

13 General Statutes (Rev. to 1977) § 25-17 provides: “Any person, firm or



corporation, whether public or private, aggrieved by any order, authorization
or decision of the commissioner other than an order under section 22a-6b
may appeal therefrom to the superior court for Hartford county within
fifteen days after the issuance of such order, authorization or decision. Such
appeal shall have precedence in the order of trial in accordance with the
provisions of section 52-192.”

4 The defendant applicant in Branhaven Plaza, LLC, filed a motion to
dismiss the plaintiffs’ appeal from the judgment of the trial court on the
ground that the plaintiffs’ lacked standing to appeal to the trial court. The
trial court’s lack of subject matter jurisdiction does not, however, deprive
this court of appellate jurisdiction. See Gemmell v. Lee, 42 Conn. App. 682,
684 n.3, 680 A.2d 346 (1996). Thus, the issue more properly should have
been raised as an alternate ground for affirmance.

5 The trial court in West Norwalk Assn. v. Conservation Commission,
supra, Superior Court, Docket No. CV98-0165846S, also suggested, somewhat
inconsistently, that, because we concluded that Fitzgerald was classically
aggrieved and the coalition would have had standing to join Fitzgerald’s
appeal, our holding in Red Hill Coalition, Inc., that the coalition had standing
to appeal because of its status as an intervenor pursuant to § 22a-19, was
mere dicta. We disagree. The question of the coalition’s standing to appeal
as an intervenor under § 22a-19 was squarely before us and our resolution
of that question in favor of the coalition provided the sole basis for our
conclusion that the coalition and Steffens had standing to appeal from
the conservation commission’s decision. See Red Hill Coalition, Inc. v.
Conservation Commission, supra, 212 Conn. 715-16.

16 Although our decision in Mystic Marinelife Aquarium, Inc., does not
expressly identify the defendants’ claim as an alternate ground for
affirmance, it clearly was one.

" General Statutes § 22a-38 (16) defines “ ‘[w]atercourses’” in relevant
part as “rivers, streams, brooks, waterways, lakes, ponds, marshes, swamps,
bogs and all other bodies of water, natural or artificial, vernal or intermittent,
public or private, which are contained within, flow through or border upon
this state or any portion thereof . . . .”

18 Section 381-43 of the Orange inland wetlands and watercourses regula-
tions provides in relevant part: “In carrying out the purposes and policies
of [the Inland Wetlands and Watercourses Act], and pursuant to [General
Statutes § 22a-41 (d)] . . . the [cJommission shall consider all relevant facts
and circumstances in making its decision on any application for a permit,
including but not limited to the following:

“A. The environmental impact of the proposed regulated activity on wet-
lands or [watercourses].

“B. The applicant’s purpose for, and any feasible and prudent alternatives
to, the proposed regulated activity which alternatives would cause less or
no environmental impact to wetlands or [watercourses].

“C. The relationship between the short-termed and long-term impacts
of the proposed regulated activity on wetlands or [watercourses] and the
maintenance and enhancement of long-term productivity of such wetlands
or [watercourses].

“D. Irreversible and irretrievable loss of wetland or [watercourse]
resources which would be caused by the proposed regulated activity, includ-
ing the extent to which such activity would foreclose a future ability to
protect, enhance or restore such resources, and any mitigation measures
which may be considered as a condition of issuing a permit for such activity
including, but not limited to, measures to:

“(1) Prevent or minimize pollution or other environmental damage;

“(2) Maintain or enhance existing environmental quality; or

“(3) In the following order or priority: restore, enhance and create produc-
tive wetland or [watercourse] resources.

“E. The character and degree of injury to, or interference with, safety,
health, or the reasonable use of property which is caused or threatened by
the proposed regulated activity.

“F. Impacts of the proposed regulated activity on wetlands or [water-
courses]| outside the area for which the activity is proposed and future
activities associated with, or reasonably related to, the proposed regulated
activity which are made inevitable by the proposed regulated activity and
which may have an impact on wetlands or [watercourses].”

1 General Statutes § 22a-42a (d) (1) provides in relevant part: “In granting,
denying or limiting any permit for a regulated activity the inland wetlands
agency, or its agent, shall consider the factors set forth in section 22a-41,
and such agency, or its agent, shall state upon the record the reason for its



’”

decision. . . .
% We recognize that, ordinarily, a determination that a proposal complied
with applicable statutes and regulations would be implicit in an agency
approval. As we have indicated, however, the record in the present case
compels a conclusion that the commission made no such determination.

21 Because we conclude that the condition relating to the erosion control
plan substantiates the plaintiffs’ claim that the commission did not make a
determination, supported by substantial evidence, that the proposed devel-
opment met applicable wetlands regulations and statutes, we need not con-
sider the other conditions imposed on the approval.

% We recognize that, in Gardiner, the plaintiff claimed that the “conditions
imposed by the commission allow the ex parte submission of engineering
data by [the applicant] relevant to whether the permit should have been
granted and that he will have no opportunity to challenge the information.”
Gardiner v. Conservation Commission, supra, 222 Conn. 102. In his dis-
senting opinion, Justice Berdon argued that the conditions were central to
the question of “whether the regulated activity should be permitted in the
firstinstance.” Id., 115. In rejecting the plaintiff’s claim, we implicitly rejected
that argument.

# We note that, “upon concluding that the action taken by the administra-
tive agency was illegal, arbitrary or in abuse of its discretion [this court]
should go no further than to sustain the appeal taken from its action. For
the court to go further and direct what action should be taken by the
[commission] would be an impermissible judicial usurpation of the adminis-
trative functions of the [commission].” Bogue v. Zoning Board of Appeals,
165 Conn. 749, 7563-54, 345 A.2d 9 (1974).




