IN THE SUPREME COURT OF THE STATE OF DELAWARE

RICHARD W. MCNULTY,! §
8§ No. 711, 2011
Petitioner Below- 8
Appellant, 8 Court Below: Family Court
8 of the State of Delaware in and
V. 8§ for Sussex County
8
HELEN L. MCNULTY, 8 File No. CS09-03471
8§ Petition No. 09-39032
Respondent Below- 8
Appellee. 8
8§

Submitted: April 16, 2012
Decided: May 24, 2012

BeforeSTEELE, Chief Justice]JACOBS, andRIDGELY, Justices.
ORDER

This 24" day of May 2012, it appears to the Court that:

(1) Petitioner-Below/Appellant, Richard McNulty (“Hushd’), appeals
from a Family Court order dividing the marital assef Husband and Respondent-
Below/Appellee, Helen McNulty (“Wife”). Husband i@nds that the division of
the marital residence and his 401(k) is not suggbtily the law and is not the
product of a logical and deductive reasoning precedVe find no merit to

Husband’s appeal and affirm.

! This Courtsua sponte assigned pseudonyms to the parties by order dabdu&ry 9, 2012.
Supr. Ct. R. 7(d).



(2) Husband and Wife were married for approximately daad one-half
years. They now share custody of their minor deerghHusband has a son from a
previous relationship, but the son did not residthe marital residence. Wife also
has a son from a previous marriagder son was diagnosed with autism as a child
and lived in the marital residence during the entnarriage.

(3) The marital residence was purchased by Husbandjsimame, on
June 2, 1999. Husband’s parents provided the dmayment, but the record is
unclear as to whether the payment was a gift tabblud or to both parties. The
parties could not recall if they were engaged attime they acquired the home. It
Is undisputed, however, that the parties moved th® home shortly after its
purchase. They were married five months later,Nmvember 5, 1999. The
Family Court found that Wife was involved in picgirout the home, because it
was important to find a location suitable for hen's educational needs. Wife also
attended the closing. Husband and Wife lived enttbme until Wife moved out in
January 2010.

(4) Husband’s 401(k) plan is also a matter of dispuHesband liquidated
his 401(k) plan during the pendency of the divgooeceedings without notifying
Wife. He paid income taxes on the amount received, last able to avoid early

cash-in penalties as a result of a hardship agplita He suffers from multiple



sclerosis. Husband testified that he liquidatedabcount to pay for the mortgage
and other bills. He also testified that the ac¢auas his only source of cash.

(5) The Family Court determined that the marital resode was
purchased in contemplation of marriage and wasetoer subject to distribution.
The Family Court also assigned the gross amoutiteofl01(k) plan at the time of
liquidation to Husband for failing to notify Wifef dhe liquidation. The Family
Court split the marital estate 55/45 in favor of sHand, giving weight to
Husband’s lower present and future anticipatedrmmeeo This appeal followed.

(6) When reviewing a Family Court’s order, our standandl scope of
review involves a review of the facts and law, asllvas the inferences and
deductions that the Family Court has mad#&Ve review conclusions of lade
novo.®> We will not disturb the Family Court’s factuahflings unless they are
clearly wrong and justice requires their overttirn.

(7) Husband first contends that the Family Court emedonsidering the
home marital property, rather than pre-marital prog for purposes of the
equitable division. Under Delaware law, propertguired before marriage may

be subject to equitable division if it is acquitéucontemplation of marriage’”

2 Wife (J.F.V.) v. Husband (O.W.V., Jr.), 402 A.2d 1202, 1204 (Del. 1979)
j Olsenv. Olsen, 971 A.2d 170, 174 (Del. 2009).
Id.
® Battaglia v. Battaglia, 2005 WL 2149337, at *1 (Del. Aug. 24, 2005) (cititglson v. Lynn,
1993 WL 331899, at *2 (Del. Fam. 1993)).



In Wilson v. Lynn, the Family Court held that four factors must lbespnt to find
that property was acquired in contemplation ofrtfariage: “1) the property must
have been acquired within three months of the mgeri 2) a wedding date must
have been previously set; 3) there must be a cdimpdégal or financial reason
for not placing title in both parties’ names; andbéth parties must have taken
active involvement in the purchase.This Court applied theynn test inBattaglia
to hold that property was not purchased in contatigei of marriagé. We also
held that the claim failed under a case-by-caséysisd The Family Court has
declined to apply theynn test as a bright-line rule in a number of recestigions,
instead embracing the latter, more fact-specifyasis’

(8) Here, the Family Court properly applied a case-isecanalysis to
determine that the property was acquired in conkainop of marriage, and thus
was marital property. The Family Court consideriad tollowing facts: (1) the

parties were residing together before Husband [sexh the home; (2) the parties

® Lynn, 1993 WL 331899, at *2.
; Battaglia, 2005 WL 2149337, at *2.

Id.
o See, eg., Daugherty v. Serns, 2008 WL 4698563, at *3-4 (Del. Fam. Sept. 29, 800
(declining to base decision solely d&uynn test and instead considering parties’ intentions in
acquiring property)O.T.A. v. M.L., 2008 WL 4698492, at *7 (Del. Fam. July 10, 2008&irtg
Lynn factors as guide rather than as bright-line tes)A. v. RL.RT.A.F, 2005 WL 4674277,
*4 (Del. Fam. Nov. 15, 2005) (concluding that prdpevas acquired in contemplation of marital
even though first twd\ilson factors were not met)n the Interest of Bennett, 1995 WL 775118,
*2 (Del. Fam. Jan. 3, 1995) (“This Court is not gmeed, in this particular case, to adopt the
Wilson test as dispositive of all contemplation of mayeaases presented to this Court. Cases of
this nature are never as clear cut as the teshaddan Wilson may suggest. Each case must be
decided on its facts.”).



moved into the home at the same time and marri¢airwiive months of moving
in; (3) Wife was involved in selecting the hous®), the house was selected in part
for its close proximity to a school for Wife’'s sénom a former marriage; (5) Wife
attended the closing; (6) Wife’'s name was not idetlion the deed or mortgage
because of her recent bankruptcy filing; and (@)phrties resided in the home for
the entirety of the marriage and through separatidihe Family Court did not
apply theLynn four-prong test. Nor do the facts satisfy that tbecause the
property was acquired five months, not three maqriiefore marriage, and it is not
clear that the wedding date was set previously.t, Bie Family Court found a
compelling financial reason for not placing title Wife’s name, and that both
parties had been actively involved in the purchase.

(9) The Family Court's factual findings strongly supigokr that the
property was purchased in contemplation of marriagéhose findings were
consistent with the record and the product of ackigreasoning process. This
Court has not required exacting compliance with likien factors, and here the
Family Court properly assessed the case basedeounilque facts before it. The
Family Court did not err in treating the propersyraarital property for purposes of
the equitable division.

(10) Husband also contends that the Family Court emealiarding Wife

an interest in the value of Husband’'s 401(k) actdwased on its value before



Husband liquidated the account. With respect ¢olifuidation, the Family Court

stated:

By not giving Wife advance notice of his intentliguidate the
account, Husband prohibited her from any possybilitf

proposing some type of alternative which might haveided a
tax loss for both of the parties. Also, Husbantetato notify

Wife that he had liquidated his 401K Plan, and t@wsed the
money. Thus, although Husband was in a hardshuatsn,

and was able to save the parties any early ligdgienalty
fees, his unilateral action in liquidating the aacb without

informing Wife of his intent failed to give Wife @n
opportunity to offer some alternative, which midgiatve saved
both parties the income tax reductidn.

Thus, the Family Court assigned Husband the grossuat of his 401(k) at the

time he liquidated it: $16,997.

(11) Title 13, section 1509(a)(1) of the Delaware Codrvjgles that, upon

the filing of a petition for divorce, a preliminamyjunction shall issue against the

parties enjoining them from: “[t]Jransferring, endo@ning, concealing or in any

way disposing of any property except in the usualree of business or for the

necessities of life, and requiring the parties tdify the other of any proposed

extraordinary expenditures and to account to theriCéor all extraordinary

expenditures after the preliminary injunction beesneffective[.]** Here, it is

undisputed that Husband did not notify Wife of tiggiidation, as required by the

statute. The Family Court followed a logical re@sg process in considering that

19 Husband (RW.M.) v. Wife (H.L.M.), No. CS09-03471, at 5 (Del. Fam. Nov. 29, 2011).
'113Del. C. § 1509(a)(1).



Wife was denied the opportunity to propose moreféaorable alternatives. In
light of Husband’s violation of the statute, tharitlg Court did not err in awarding
Wife based on the gross amount of Husband’s 401(k).

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Family

Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice




