IN THE SUPREME COURT OF THE STATE OF DELAWARE

KENNETH W. MORRISEY,* )
) No. 221, 2011
Petitioner Below, )
Appellant, ) Court Below: Family Court
) of the State of Delaware in
V. ) and for New Castle County
)
LORRAINE B. MORRISEY, ) File No. CN03-09151
)
Respondent Below, )
Appellee. )

Submitted: March 14, 2012
Decided: April 18, 2012

BeforeSTEELE, Chief JusticeHOLLAND andBERGER, Justices.
Upon appeal from the Family CouREVERSED andREMANDED .
Felice G. Kerr, Macelree Harvey, Ltd., Centrevilleelaware for appellant.

Gerald Z. Berkowitz, Berkowitz & Schagrin, P.A.ji#ington, Delaware
for appellee.

STEELE, Chief Justice:

*Pseudonyms have been assigned to the partiessindabe pursuant to Supr. Ct. R. 7(d).



A father filed a motion to modify a child custodydavisitation agreement in
the Family Court. The trial judge denied the fathenotion, holding that contract
principles govern the agreement and bar the trialirtc from modifying
unambiguous contract language. On appeal, therfathims that the trial judge
erroneously applied contract principles to a cugtesid visitation agreement
instead of applying the best interests of the defd as required under D&l. C.8§
722. Since the modification requested here shbalee been reviewed under the
best interest of the child test, we reverse andnen

. FACTS AND PROCEDURAL HISTORY

Kenneth Morrisey and Lorraine Morrisey have beerodied and sharing
custody of their three children since 2008. Thiginal custody and visitation
agreement did not allow for international travetldahe father wanted to travel to
Scotland and Jamaica with the children. After hiegjon, the parties modified the
visitation agreement to allow either parent to étawith the children outside the
United States, so long as they visited only coestthat were signatories to the
Hague Convention of 1980 on the Civil Aspects d¢étnational Child Abduction.
Also, under the modification, the children could be taken to countries where
the United States government had issued traveiaigshs or warnings. When the

Family Court judge approved the modification, thertigs could not agree on



whether the father could take the children to Jamawvhich was not a signatory to
the treaty and hagreviouslybeen subject to travel warnings. The agreement
stated, “the parties shall continue to addressgkige of traveling to Jamaica on
their own, and will attempt to reach an agreementliow Father to travel to
Jamaica by next summet.”

Six months after the modification, the parties| dtidad not reached an
agreement on whether the children could travehtoalca. At this time, the father
petitioned for a second custody modification, refung that the children be
allowed to travel to Jamaica with him. After a heg, the Family Court judge
denied the father’s petition and held that contg@atciples govern court orders
which are entered into by stipulation or agreemerte trial judge also held that
contract principles do not permit a trial courtnmdify an agreement unless the
contract language is ambiguous. The father filddb&ion for Reargument arguing
that the modification request should have beenrawted by applying the best
interest of the child test. The Family Court judignied the father’'s Motion for
Reargument; this appeal followed.

Il. DISCUSSION
In this appeal we are asked to determine whetheroton to modify a

custody and visitation agreement, which contemglateange, should be reviewed

! App. to Opening Brief at A-9.



based on the contractual analysis set forttRatkwell v. Rockwéllor by the
statutory best interests of the child test. Weewva trial judge’s denial of a
motion to modify a child custody and visitation erdfor abuse of discretich.
However, questions of law, including matters oftgtary interpretation, are
reviewedde novo' Since resolution here requires statutory integien, we
reviewde novo

As an initial matter, we recognize the importanéesiocouraging parental
agreements on child custody and visitation. Amatlher benefits, parental
agreements provide predictability and consistenejpwever, contract principles
do not bar a court from modifying parental agreetsi@m visitation issues when
the contesting party can meet its burden of persnand proof. Therefore, we
hold that the party requesting the modificatioragfarental agreement concerning
child visitation carries the burden of proving by@ponderance of the evidence
that the agreement should be modified becausedreement, as written, is not
currently in the best interest of the child. listburden is met, then a Family Court
judge must modify the visitation agreement to $atise best interest of the child

test as set forth in 1B3el. C.§ 722.

2681 A.2d 1017 (Del. 1996).
3 Potter v. Branson2005 WL 1403823, at (Del. June 13, 2005).

* Hunter v. Hunter2006 WL 3455213at *7 (Del. Nov. 30, 2006).



A.  The Family Court Can Review the Right to Travel with One’s
Children Because Travel Falls under the Manner of \&itation.

The Family Court has the authority under&. C. 8 1519 to modify Court
Orders regarding child support, custody and visitatand alimony. Travel
during parental visitation time is an issue thamc@ns visitation and therefore
subject to judicial review. When parents have janstody, the parents must
communicate and try to reach an agreement regarthieg major decisions
concerning their childreh. If the parents cannot agree on the determinatfam
major decision, the parties can submit their disgota court for resolutioh. In
Ellis v. Elliss a Family Court judge declared that travel constg a major
decision’ Other Family Court judges have also resolvedisisee of whether
children in a joint custody arrangement could ttavith one parent. We have
previously supported trial judges’ discretion camieg determinations made
regarding the manner of visitation.

For instance, iPeterson v. Simplewe upheld a Family Court order which

applied the child’s best interest test to the mawheisitation and concluded that a

®L.M.H. v. D.S.H 2005 WL 3662348, at *2 (Del. Fam. June 14, 2005)

® Ellis v. Ellis, C.A. No. 07-03739, at *2 (Del. Fam. Apr. 23, 2pQi8etter Decision & Order).

"1d.

®1d.

° In re the Marriage of N.F.B. and L.E,B2003 WL 22476194, at *1 (Del. Fam. Sept. 15, 3003

(holding child could not travel with the motherRaraguay after reviewing the mother’s request
under the best interest of the child analysis.)

5



child’s extracurricular activities should not beaemupted regardless of where the
child lives. Therefore, the court ordered that ithether had to take her son to T-
ball activities on Saturday8. Mandating that one parent had to do certain thing
during that parent’s time with the child is an exdenof the court determining a
manner of visitation.

Also, in Prodromidis v. Burmarwe held that Family Court judges had the
power to modify the parties’ child custody ordeaay time in the best interest of
the child!* The father wanted to travel with his daughteGteece, but her mother
refused. The father filed a Motion for an Emerge&a Parte Order and Rule to
Show Cause for the mother’s refusal. The fathierthe United States before the
scheduled hearing. At the rescheduled hearind-#maily Court judge found that
the father had not met his burden and dismissednbison for a Rule to Show
Cause. The court alssuya sponteentered a temporary order permitting the father
to have liberal visitation with his daughter in Bwhre but denying him
permission to take his daughter to Greece. We theldFamily Court judge did not
abuse his discretion by limiting where visitatiooutd occur until a full hearing

could be held and completed.

192004 WL 77865, at *1 (Del. Jan. 15, 2004).

12004 WL 300456, at *1-3 (Del. Feb. 9, 2004) (O)der



A visitation schedule includes not only when visg@a occurs but also how it
occurs. Therefore, a Family Court judge has dismreo resolve conflicts over
travel with one’s children because travel is argnal part of parental visitation
rights.

B. Delaware Statutes Require that the Best Interest dhe Child Test

be used to determine Child Visitation Agreement Modication
Requests.

Statutory language identifies that the best inteseéthe child test controls the
review of a visitation modification request. Astsd above, the Family Court has
the authority under 1®el. C. § 1519 to modify Court Orders regarding
visitation’*  Subsection (a)(2) of § 1519 states that custodyvisitation
agreements should be modified or terminated “oslypeovided in Chapter 7 of
this title, or otherwise® Sections 722(a), 728(a), 728(c), and 729 of GHapt
cover custody and visitation. According to 8 728 court may modify a
parent’s custodial authority if it believes thatist in the best interest of the
children”** Also, § 729 states, “[a]n order concerning vigita may be modified

at any time if theébest interest of the childiould be served thereby in accordance

12 M.H. v. D.S.H, 2005 WL 3662348, at *2 (Del. Fam. June 14, 2005)
1313Del. C.§ 1519 (a)(2).

1413 Del. C.§ 728 emphasis addad



with the standards set forth in §728(a) . > .Finally, 13 Del. C.§ 722(a) states,
“[the Court shall determine the legal custody aadidential arrangements for a
child in accordance witthe best interests of the chiltf The statute then lists the
eight best interest factors that the court mussictem!” The statutory language is
clear and unambiguous that the best interest test ive applied for decisions
involving child custody and visitation. Therefotée best interest test must be
applied during judicial review of a modificationgugest.

When the trial judge conducts the best intereghefchild test review, the
contract is still relevant and the trial judge dldoconsider it. For instance, the
agreement shows the wishes of the parties at e the agreement was made.
Furthermore, the agreement at issue here presespgscaal situation because the

agreement itself contemplated that the circumstigoslld change. Specifically,

15 13Del. C.§ 729(a) émphasis adddd
16 13Del. C.§ 722(a) émphasis adddd

1713Del. C.§ 722(a) states, “The Court shall determine thalleustody and residential
arrangements for a child in accordance with the inésrests of the child. In determining the
best interests of the child, the Court shall comsall relevant factors including: (1) The wishes
of the child’s parent or parents as to his or hstady and residential arrangements; (2) [t]he
wishes of the child as to his or her custodianustadians and residential arrangements; (3)[t]he
interaction and interrelationship of the child witis or her parents, grandparents, siblings,
persons cohabiting in the relationship of husbamtwife with a parent of the child, any other
residents of the household or persons who mayfgigntly affect the child’s best interests; (4)
[t]he child’s adjustment to his or her home, scharadl community; (5) [tjhe mental and physical
health of all individuals involved; (6) [p]ast apdesent compliance by both parents with their
rights and responsibilities to their child undef@L of this title; (7) [e]vidence of domestic
violence as provided for in Chapter 7A of thisgtjithnd (8) [t]he criminal history of any party or
any other resident of the household including wéethe criminal history contains pleas of
guilty or no contest or a conviction of a crimimdiense.”
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permission to travel with the children could chamgsed on Hague Convention
signatories and United States travel restrictiorslso, the parties themselves
specifically contemplated change regarding travelamaica. According to the
agreement, “the parties shall continue to addiessssue of traveling to Jamaica
on their own, and will attempt to reach an agrednerallow Father to travel to

Jamaica by next summer”

The contract is also relevant under the best istekthe child test analysis
because the moving party must show that the egistgteement is currently not in
the best interest of the child. If the movantdaib meet this burden then the
modification is not appropriate and the agreembatisl be enforced as written.

C. Rockwell Is Distinguishable and Therefore Inapplicable.

The mother argues th&ockwells contractual analysis should apply to
agreements for child custody and visitation agregmthe parties negotiate, draft
and sign. HowevelRockwells contractual analysis applies to, and only resolves,
modification requests for certain types of alimamgyreements. Since the issue
here does not involve an alimony agreemd®bckwell does not apply. In
Rockwell the parties entered into a separation agreememthwtrovided that

husband would pay wife alimory. The agreement also stated that the terms of the

18 App. to Opening Brief at A-9.

681 A.2d at 1018.



agreement could not be modified or waived excepthbyriting signed by both
parties. Upon dissolution of the marriage, a Sop&ourt judge incorporated the
parties’ separation agreement into the final digadecree. Seventeen years later,
the former wife filed a petition for modificatiorf alimony alleging that there had
been a substantial change in circumstances jugfifgn increase in alimony. A
Family Court judge granted the modification aftemcluding that the Family
Court had jurisdiction to modify the agreement ahdt former wife proved a
substantial change in circumstances. On appealreversed and remanded,
holding that when the parties agreed to the orlgalanony provision that
agreement can only be modified in accordance watftract principles. On the
other hand, when alimony has been judicially deteech then the statutory
standard of real and substantial change govemsealkching this determination, we
interpreted 13Del. C. § 1519(a)(4) and 8 1519(b), which addresses dmy t
modification or termination of alimony.

Rockwellis not applicable to custody and visitation agreets. Our holding

in Rockwellis limited to agreements made by the parties diggralimony?°

20 30lis v. Tead68 A.2d 1276, 1280 (Del. 1983) (holding that Eaenily Court may reform a
parent’s contractual obligation for child suppgpbn an appropriate showing. We refused to
interpreted section 1519(a)(4) to control a separagreement which required the ex-husband
to provide children with a private school educatidie stated, “we find clear legislative intent
to restrict the scope of 8 1519 to the revisiosugiport and alimony payments contained in
judicial decrees, orders or separation agreements mergesvitite” We pointed out, “since the
focus of this dispute is an educational clauseHerchildren’s benefit, the ‘best interest of the
child’ rule governs this case” regardless of thetxctual agreement of the parties. Therefore
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Because alimony does not directly affect the chiidrwe decline to extend
Rockwell’s contract principles analysis to parental agreememtolving child
visitation.

. CONCLUSION

For the foregoing reasons, the judgment of theilyaourt is reversed and

remanded for action consistent with this Opinion.

the “agreement will be evaluated according to atleterests of the child’ criteria with the
terms of the contract being enforced only wherg tigpear to be reasonable and failSolis
was decided prior to, but not overruled Bgckwell.
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