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UPON SECOND REMAND FROM THE DELAWARE SUPREME 

COURT 
 

 This is the Superior Court’s Report to the Supreme Court following its 

second remand to this Court for the purpose of clarifying the Court’s 

dismissal procedures in connection with the large volume of cases that 

comprise its asbestos docket. 

 Regrettably, this Court must report that plaintiff’s counsel’s 

representations to the Supreme Court are simply not truthful, and that, 



contrary to what was stated in plaintiffs’ submissions on appeal, the 

procedure utilized in this case did not “deviate significantly” from “decades” 

of prior asbestos litigation practice.  Furthermore, Plummers’ counsel has 

been on notice of the Court’s current practice regarding dismissals at least 

since December, 2006, when hearings were held for the express purpose of 

receiving comments from counsel before the current procedure was formally 

instituted in January 2007.  In fact, contrary to counsel’s representations to 

the Supreme Court, counsel was invited to and participated in hearings 

conducted by then Commissioner David White regarding the change in 

procedure before it was adopted over five years ago.   

Indeed, the dismissal process purportedly described by Plummers’ 

counsel in his submissions to the Supreme Court has not existed in the 

Superior Court since January 2007.  The replacement procedure was the 

subject of specific Orders to all plaintiffs’ attorneys practicing in the 

asbestos litigation, one of which was specifically directed to the law offices 

of Jacobs and Crumplar, signed by Judge Joseph Slights and dated January 

25, 2007.  (Attached as Exhibit A).  That procedure, not the one described 
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by counsel to the Supreme Court, has remained in full force and effect since 

that date and remains in effect today.1 

 A brief history of how this procedure was adopted helps to explain 

why the process described by Plummers’ counsel no longer exists and why 

counsel’s misrepresentations are especially egregious given the amount of 

thought and effort that went into the 2007 changes in procedure. 

 In the early years of this litigation the Court would conduct a periodic 

“Call of the Calendar,” whereby a list of cases would be scheduled for 

dismissal and interested parties would be notified of the date and time to 

show cause why dismissal would not be appropriate in any particular 

instance.  As the asbestos docket evolved and the volume of cases steadily 

increased, with hundreds of asbestos cases being filed each year against 

hundreds of defendants, it became apparent that the Superior Court needed 

an improved and more efficient process by which it could clear its docket of 

closed matters.  Resolutions through summary judgment practice or by 

settlement were extremely common but it was also becoming increasingly 

                                                 
1This procedure has not been challenged by any lawyer for either plaintiff or defendant in any 
asbestos litigation since January 2007 until very recently when Robert Jacobs, Esquire, wrote a 
letter to the Prothonotary objecting to the Court’s dismissal of certain cases.  It is perhaps not a 
coincidence that the letter is dated December 22, 2011 and was written while this appeal was 
pending.  This letter, in turn, prompted a motion filed by Defense Coordinating Counsel on behalf 
of all asbestos defense attorneys strongly objecting to any change in the existing procedures as 
these have worked well for over five years. 
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difficult to keep track of what was resolved and what was not since 

individual cases typically had between 10 and 60 defendants.   

 In late 2006 and early 2007, in an effort to simplify the process of 

closing these cases, Judge Slights and Commissioner White met with the 

Prothonotary to devise a new method to dispose of the almost 500 pending 

cases then facing dismissal.  It was decided that a final “Call of the 

Calendar” would take place on December 28, 2006, and that all plaintiffs’ 

firms and attorneys, as well as Defense Coordinating Counsel would be 

notified to appear for this final call, at which time they would also be 

advised that the antiquated and resource-intensive Call-of-the-Calendar 

approach would be replaced by a more efficient and effective system of 

closing old files and cases. 

 Under the new method, it was decided that if the Court had been 

advised that a case had settled, approximately 30 days after the date when 

that case was to proceed to trial, the Prothonotary would issue a letter to 

counsel advising that an Order dismissing the matter would be entered 

within 30 days (now 60 days post-trial date) unless any party came forward 

to show good cause why dismissal would be inappropriate. 

 On the same date as the final call, December 28, 2006, Commissioner 

White conducted hearings to advise of the anticipated change of practice and 
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to receive comments and input from attorneys regarding any concerns or 

problems.  (Transcript attached as Exhibit B). 

 As a result of the hearings, it was further agreed that once the matter 

was closed, the Court could reopen the case for only two purposes:   either 

1) to pursue an application to enforce the settlement agreement; or 2) to 

pursue state law claims upon the conclusion of any bankruptcy matters. 

 Not only was Plummers’ counsel notified of the December 2006 

hearing and summoned to appear, but counsel was present, fully participated 

in the vetting process, expressed his agreement with the new procedure, and 

even offered to assist the Court by taking the lead in drafting a form of letter 

that would henceforth be the triggering document for dismissal.2   

Specifically, Mr. Crumplar stated: 

                                                 
2In re:  Asbestos Litig., C.A. No. 77C-ASB-2, at 34: 2-10.  (Del. Super. Dec. 28, 2006) (White, 
Comm’r) (TRANSCRIPT) (“Hearing Transcript”).  Initially Crumplar failed to appear for the 
hearing, prompting the following exchange: 

Mr. Rufo: Your Honor, I note the absence of anyone from the Jacobs & Crumplar 
firm. 

The Court: I was going to ask if you wouldn’t mind stepping out into the hallway 
and calling their office.  We’ll take a brief recess and see what -- it may 
be that they don’t want to participate, but it would be nice to know that. 

          Mr. Rufo: I have to borrow a phone because -- Mr. Wilson is giving me his. 
          Eventually Crumplar did show up for the hearing and apologized to the Court, claiming 
that the date had not been on his calendar. 
          Within minutes of his arrival, Crumplar heartily endorsed the Court’s desire to treat the 
asbestos cases like any other civil case whereby the parties have 30 days to submit stipulations 
and releases or the Court would enter a dismissal: 

Mr. Crumplar: I think that what is more appropriate is a simple dismissal -- a notice that 
when a case has been settled, and the parties have informed the Court, that some kind of 
administrative order that 30 days or at some particular point the case is dismissed. 

          The Court: Like we do now with all other civil cases? 
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It’s simply a question of having a customized letter, 
which is, I think, what Your Honor just said, that we 
simply -- and I do think a letter is appropriate just to 
cover those -- just due process, which we’ll simply say 
we understand the case is settled, it will be dismissed in 
30 days, and we just have the magic language that if 
there is -- after it is dismissed, there are still unpaid 
settlements, the Court will entertain to understand the 
case can be revived.  As long as there is that statement, 
then I will not send a letter.  I can’t speak for other 
people, but I think that takes care of it.  The purpose of 
that letter is to simply -- because there could be a case 
that is not settled that should go ahead, and I think you 
need that extra – I mean, even in those cases—you still 
could revive it with mistake; but, you know, I do think as 
long as we’re trying to have standard procedure, I’m not 
asking the Prothonotary to do something that they don’t 
normally do. 3 

 
Mr. Crumplar later noted: 
 

If we don’t have that magic language in there, you’re 
going to get a response; but as long as we have that, I 
think that’s fine . . . I will try to propose that language, 
submit it to the plaintiffs, Mr. Rufo and I would think 
within 30 days we -- you could have a standard form.4  

 
Later during the hearing, Commissioner White gave a directive to counsel 

which Mr. Crumplar willingly embraced: 

                                                                                                                                                 
          Mr. Crumplar: Yes.  The case is dismissed.  There’s a provision and, Your Honor, I’ve 

discussed this with you in terms of coming up, and I shared it with plaintiffs’ counsel and 
then defense counsel, that if the settlement was not paid, that the Court could revive the 
case and reopen the matter.  I think that is the -- that is what is done in federal court,  

The Court: Well, that’s something for us to consider.  And I know, Mr. Crumplar, 
you were going to try to take a stab at some language on a letter that would -- standard 
letter, like the ones we currently send out.   

          Mr. Crumplar:  Your Honor, I will have that at least circulated by the end of today.  
 
3Hearing Transcipt at 61: 5-23. 
4Id at 62: 16-63: 1.. 
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   The Court: I understand that there is going to  
be a scheduled plaintiffs’ group meeting in early January.   
I would ask that to the extent that you have any agenda  
items, that there be not just an agenda item, but you  
resolve the issue on the content of the letter at that  
meeting so we will -- “we”, meaning the Court, can then  
start issuing those letters immediately thereafter. 

 
   Mr. Crumplar:  And I will endeavor to take the lead 
  on that and advise the Court.5 
  
 After the process was thoroughly discussed and evaluated among the 

attorneys, and the decision was made to modify the prior procedure, the 

Court issued a series of six Orders dismissing old cases, including an Order 

that applied specifically to cases filed by the law firm of Jacobs and 

Crumplar.  (Exhibit B)  It should be emphasized that the Orders issued on 

January 25, 2007 are word-for-word identical to the Order that the 

Prothonotary has been using ever since, and identical to the Order that was 

used in this case, which was mailed by the Prothonotary to counsel on May 

17, 2011. 

This file-closing procedure, which has been in effect since January 

2007, has worked remarkably well, and has never been challenged until 

recently when the Jacobs and Crumplar firm wrote a letter objecting to the 

procedure on December 22, 2011.  Hundreds of cases have been successfully 

and efficiently dismissed and disposed of through this process. 

                                                 
5Id. at 67: 13-22. 
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 The importance of certainty and clarity with regard to dismissing 

these cases and of the entry of an express final Order cannot be 

underestimated.  Given the breadth of the Delaware asbestos docket, 

unimaginable chaos would result if plaintiffs were permitted to keep these 

cases open until they saw fit to close them, not to mention the potential for 

the precise difficulties that have arisen in this appeal. 

 In summary, the Court responds to the Supreme Court’s inquiries as 

follows: 

 a) Yes, there is a specific procedure in place for the dismissal of 

multiple defendants and the issuance of final, appealable Orders in asbestos 

litigation. 

 b) The procedure was instituted in January 2007 and is as just 

described. 

 c) The procedure does not deviate from practice as it has been 

conducted since January 2007 and the history and reasons for the change are 

outlined above. 

 d) The practice employed here has been the same since January 

2007 and has not been modified since. 

 e) Asbestos counsel, including Jacobs and Crumplar, were notified 

in 2006 of the change, were invited to participate in a hearing before the 
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change was implemented, participated at the hearing, and have been 

operating under this procedure for more than five years without objection 

until the issue of the timeliness of this appeal was presented.6 

IT IS SO ORDERED. 

 

      /s/ Peggy L. Ableman    
      PEGGY L. ABLEMAN, JUDGE 
 
 
Original to Prothonotary 
cc: Clerk of the Supreme Court 
 All Counsel via File & Serve 

                                                 
6What is most frustrating about Plummers’ counsel’s misrepresentations to the Supreme Court is the undue 
amount of time that this Court has expended in having to write not one, but two reports, to explain the 
inaccuracies, time that could and should have been devoted to other more legitimate matters. 














































































































