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JACOBS, Justice:



Robert E. Simpson (“Simpson”), the plaintiff-belowappeals from the
Superior Court’s grant of summary judgment in aspeal injury tort action in
favor of the defendant-below, Colonial Parking (I@woal”). Simpson claims that
the Superior Court erred by holding that he waesegptasser, and not a licensee,
when he used Colonial's parking lot as a short whtle riding his bicycle.
Because commercial property owners/occupiers dtetbghe same common law
standard whether or not the claimant is a licensea trespasser—namely, to
refrain from willful and wanton conduct—we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

On July 9, 2009, Simpson was riding his bicycletigh Colonial’'s parking
lot, located at Pennsylvania Avenue and Jeffersoeesin Wilmington, Delaware.
Simpson passed through an un-gated entrance fottbe Pennsylvania Avenue.
While Simpson was inside the parking lot, his Bkeick a “large pothole,” which
was marked by a *“traffic cone” that he observedyoafter the crash. On
November 2, 2010, Simpson sued Colonial for pelsopaies he sustained in the
accident, claiming that Colonial had failed to main a safe premises, thereby
breaching a duty Colonial owed to Simpson as &fsee.”

On July 15, 2011, following oral argument on crasstions for summary
judgment, the trial court determined that Simps@s & trespasser, not a licensee,

because Simpson had failed to establish Colonialfdied consent (or any other



privilege) that would entitle him to use the Colnparking lot. The court held
that there “is nothing in this case to establisd fhaintiff had the privilege of
entering. . . . This was a one-shot occasion whenm@de his bike across this piece
of land, the parking lot, merely for his own behné&fi Therefore, the court held,
Colonial’'s only duty was to refrain from “willful rd wanton” conduct, which
Simpson had neither alleged nor proved. But, m@&on was a licensee, the
Superior Court identified Section 342 of the Restant (Second) of Torts as the
applicable liability standard in its discussionpsemises liability law. Simpson
appeals from the court’s adverse summary judgmeinigy.
ANALYSIS
We review a Superior Court grant of summary judgimeéa novo to

determine “whether the record shows that ther® iganuine, material issue of fact

! Section 342 makes possessors of land liable énsiees if:
(a) the possessor knows or has reason to knoweafahdition and should realize
that it involves an unreasonable risk of harm tchslicensees, and should expect
that they will not discover or realize the dangaTd

(b) he fails to exercise reasonable care to magedmdition safe, or to warn the
licensees of the condition and the risk involved a

(c) the licensees do not know or have reason twksfdhe condition and the risk
involved.

Restatement (Second) of Torts § 342.



and the moving party is entitled to judgment as atten of law.? The issue
presented here is whether the trial court appliesl ¢orrect liability standard,
which for licensees the trial court stated is teat forth in Section 342 of the
Restatement (Second) of Torts.

The trial court analyzed the issue of whether Sonpsas a licensee on the
assumption that Delaware’s common law premiseslitilstandard depends on
which status—that of licensee or trespasser—Simpsouapied. That assumption
was incorrect, as it is contrary to the law mosergly pronounced by this Court in
Hoesch v. Nat'| R.R. Passenger COrprhere, we expressly adopted the “willful
and wanton” common law premises liability stand&wd both trespasserand
licensees.

In Hoesch we held that in “Delaware, under common law, a tamder
owes a trespasser or guest without payment onlguketo refrain from willful or

wanton conduct®” The term “guest without payment” is synonymoushwi

%2 Berns v. Doan961 A.2d 502, 504adhered to on rearg961 A.2d 506 (Del. 2008) (quoting
Williams v. Geier671 A.2d 1368, 1375 (Del. 1996)).

3677 A.2d 29 (Del. 1996).

41d. at 32.



“licensee” status both under Delaware’s Guest PsesniStatufeand under the
common law as described Hoescl® The Hoeschdecision clarified that the
common law—not Delaware’s Guest Premises Statdteefines the duty owed
by industrial andcommercialowners and occupiers of land to trespassers and
guests without payment.” Because at issue here is the premises liabifita o
commercial owner/occupier, the common law standpplies.

The Superior Court properly applied the “wilful amwdanton” liability
standard after it determined Simpson’s statustasspasser. Therefore, that court
reached the correct result. Even so, the Sup€npart’s decision in this case is not

the only post-Hoeschtrial court decision suggesting that the Restatgiméicensee

®See, e.g., Berns v. Daa®61 A.2d at 511 (stating that licensees are ‘“icemed ‘guests without
payment™); Malin v. Consol. Rail. Corp.438 A.2d 1221, 1223 (Del. 1981) (referring to
“licensee” and “guest without payment” as synonymgton v. Wilmington and Northern R.
Co, 407 A.2d 204, 206 (Del. 1979) (“Therefore, wewithe [Guest Premises] Statute so as to
make sense as a whole, by construing the term tgwébout payment’ to include all
licensees.”).

® Hoescls use of the phrase “guest without payment” cauity be read as a reference to the
meaning assigned it by the Guest Premises StdtetauseéHoescts holding determined what
common law liability rule filled the void left byhat statute in commercial premises liability. In
any event, any distinction between licensees (@dyerand guests without payment
(specifically) was made only to consider the lattesubset of the former, not to subject them to
differing common law premises liability rulesSeeFacciolo v. Facciolo Const. Co317 A.2d
27, 28 (Del. 1974) (describing guest without paytres “obviously akin to the ‘social guest’
recognized at common law” and “classified as [egtisee(]”).

" 25Del. C.§ 1501.

8677 A.2d at 30-32 (emphasis added).



liability rule is the common law of Delawate.To clarify the correct rule to be
applied in future cases, we re-affirm that the Reshent rule is not Delaware’s
common law premises liability rule for trespassarsl licensees. Rather, the
Delaware common law rule is that property ownersgpssors must refrain from
willful and wanton conduct toward trespassers a®hkees alike.

CONCLUSION

The judgment of the Superior Court is affirmed.

® In Kovach v. Brandywine Innkeepers Lttbr example, the Superior Court cited both to the
Restatement licensee liability rule and pteesch Supreme Court case law for the liability
standard. 2000 WL 703343 at *3 (Del. Super. Ag€ll 2000) (citingDiSabatino Bros. Inc. v.
Baio, 366 A.2d 508, 510 (Del. 197@Waher v. Voss98 A.2d 499, 504 (Del. 19538ge also,
Griffiths v. Delmarva Aircraft, In¢ 1997 WL 819111 at *3 (Del. Super. Dec. 31, 1997)
(applying Restatement liability standard for licees). But see Ritchie v. Schilling1999 WL
1611378 at *2 (Del. Super. March 16, 1999) (“In @ehre, under the common law, a landowner
owes a trespass or guest without payment the duiftain from willful and wanton conduct.”);
Dittman v. Williams 1998 WL 960753 at *2 (Del. Super. Nov. 24, 199§¥L]ategorizing
[plaintiff] as either a licensee or a trespassemisaterial here because the standard of care for
[defendant] with regard to either is to refrainnfrevanton or willful conduct”).
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