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SUMMARY

Samuel Tolson and Charlene Jones appeal the decision of the Kent County

Board of Adjustment denying Ms. Jones a variance to allow her to construct an

addition on her home.  In making that decision, the Board considered the impact the

variance would have on the property and the neighboring property.  Moreover, denial

of the variance does not create unnecessary hardship nor exceptional practical

difficulty.  As such, the Board’s decision is free from legal error, and is supported by

substantial evidence.  The Board’s decision is AFFIRMED.

FACTS

Samuel Tolson and Charlene Jones applied to the Kent County Board of

Adjustment (the Board) for a zoning variance permitting Mr. Tolson to build unto Ms.

Jones’ home an addition that would otherwise violate Section 205-129(A)(3) of the

Kent County Code.  That provision requires principle structures located on property

zoned Residential Manufactured Home (RMH) to abide by a 10 foot setback from the

property line.  Ms. Jones’ property is zoned RMH.  The proposed addition would

encroach upon the property line up to 5.8 feet.

On August 18, 2011, the Board held a public hearing and business meeting on

the matter.  Prior to the hearing, the Department of Planning Services (the

Department) issued a report recommending that the Board deny the application.  In

support of its recommendation, the Department cites the above referenced setback

violation, septic system issues and certain Fire Marshall comments.  

Regarding the septic system, Ms. Jones intended, initially, to make the addition

a bedroom.  Doing so would have required an updated septic system.  Without the
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ability to update the system, Ms. Jones decided to treat the new space as a living area.

According to the Fire Marshall, because of the lack of fire hydrants within 500

feet of the property, any wall facing a property line that is within 15 feet of the

property line must be constructed with materials having a minimum fire resistance

rating of one hour.  The Department expressed concern regarding the close proximity

that the addition would have to the structure existing on the neighboring lot.   

Mr. Tolson testified at the hearing that he intended to install fire board on the

wall along the property line as required.  Additionally, he testified that Ms. Jones’

would treat the space as a living area to accommodate her four foster children.  His

testimony was corroborated by Ms. Jones prior to the conclusion of the hearing.

Ultimately, the Board denied the application.  The Board explained that its

decision was based on the staff recommendation, testimony provided at the hearing,

the proximity of the addition to the neighboring property, and concerns regarding the

septic system and Fire Marshall comments.  Moreover, certain members of the Board

were concerned that the addition would be used as a bedroom.  Mr. Tolson and Ms.

Jones, together, appealed that decision to this Court, naming the Kent County

Department of Planning as Appellee.

STANDARD OF REVIEW

An appeal from an administrative board's final order to this Court is restricted

to a determination of whether the Board's decision is free from legal errors and

whether the Board's finding of facts and conclusions of law are supported by
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substantial evidence in the record.1  Substantial evidence is that which “a reasonable

mind might accept as adequate to support a conclusion.”2  It is more then a scintilla,

but less than a preponderance of the evidence.3  It is a low standard to affirm and a

high standard to overturn.  If the record contains substantial evidence, then the Court

is prohibited from re-weighing the evidence or substituting its judgment for that of

the agency.4
  Questions of law are reviewed de novo.5

DISCUSSION

Pursuant to 9 Del. C. § 4917(3), the Board may, under exceptional

circumstances, authorize a variance from the strict application of zoning ordinances

where such application would result in “peculiar and exceptional practical

difficulties” or cause “exceptional and undue hardship upon” the property owner.  In

making this determination, “the Board should take into consideration the nature of the

zone in which the property lies; the character of the immediate vicinity and the uses

contained therein; whether, if the restriction upon the applicant’s property were

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT29S10142&originatingDoc=Ia30400c7887311e0a8a2938374af9660&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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removed, such removal would seriously affect such neighboring property and uses;

whether, if the restriction is not removed, the restriction would create unnecessary

hardship or exceptional practical difficulty for the owner in relation to his efforts to

make normal improvements in the character of that use of the property which is a

permitted use under the use provisions of the ordinance.”6

The Board considered the evidence presented in the context of the above

referenced considerations.  During the business meeting vote, members of the Board

stated that their reluctance to approve the variance was based on the size of the lot.

The Board was concerned with the placement of a structure so near to the structure

existing on the neighboring lot.  Although fire board could be installed, the close

proximity of the buildings would create a fire hazard.  

The Board was also concerned with the capacity of the septic system to

accommodate additional inhabitants on the property.  The Board found that, although,

in this instance, Ms. Jones evidently did not intend to add persons upon completion

of the proposed addition, the addition would remain on the property after Ms. Jones’

vacation thereof, potentially creating the risk for septic problems in the future.

Finally, there is no evidence that denial of the variance creates an unnecessary

hardship or exceptional practical difficulty.  Ms. Jones would like to have more space

in her home.  The Board legitimately determined that was insufficient to satisfy the

variance requirements.
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CONCLUSION

The Board’s decision is free from legal error and supported by substantial

evidence.  The Board’s decision is AFFIRMED.

SO ORDERED.

             /s/ Robert B. Young                 

J.

RBY/sal
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