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PER CURIAM.

In 2001, the Legislature created section 921.137, Florida Statutes, which

bars the imposition of death sentences on mentally retarded persons and establishes

a method for determining which capital defendants are mentally retarded.  The

Criminal Procedure Rules Committee thereafter proposed new Rule of Criminal

Procedure 3.203 to provide the necessary procedure to raise mental retardation as a



1.  Section 921.137, Florida Statutes (2003), provides:

(1) As used in this section, the term “mental retardation” means
significantly subaverage general intellectual functioning existing
concurrently with deficits in adaptive behavior and manifested during
the period from conception to age 18.  The term “significantly
subaverage general intellectual functioning,” for the purpose of this
section, means performance that is two or more standard deviations
from the mean score on a standardized intelligence test specified in
the rules of the Department of Children and Family Services.  The
term “adaptive behavior,” for the purpose of this definition, means the
effectiveness or degree with which an individual meets the standards
of personal independence and social responsibility expected of his or
her age, cultural group, and community.  The Department of Children
and Family Services shall adopt rules to specify the standardized
intelligence tests as provided in this subsection.

(2) A sentence of death may not be imposed upon a defendant
convicted of a capital felony if it is determined in accordance with this
section that the defendant has mental retardation.

(3) A defendant charged with a capital felony who intends to
raise mental retardation as a bar to the death sentence must give notice
of such intention in accordance with the rules of court governing
notices of intent to offer expert testimony regarding mental health
mitigation during the penalty phase of a capital trial.

(4) After a defendant who has given notice of his or her
intention to raise mental retardation as a bar to the death sentence is
convicted of a capital felony and an advisory jury has returned a
recommended sentence of death, the defendant may file a motion to
determine whether the defendant has mental retardation.  Upon receipt
of the motion, the court shall appoint two experts in the field of
mental retardation who shall evaluate the defendant and report their
findings to the court and all interested parties prior to the final
sentencing hearing.  Notwithstanding s. 921.141 or s. 921.142, the
final sentencing hearing shall be held without a jury.  At the final
sentencing hearing, the court shall consider the findings of the court-
appointed experts and consider the findings of any other expert which
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bar to a death sentence under section 921.137.1



is offered by the state or the defense on the issue of whether the
defendant has mental retardation.  If the court finds, by clear and
convincing evidence, that the defendant has mental retardation as
defined in subsection (1), the court may not impose a sentence of
death and shall enter a written order that sets forth with specificity the
findings in support of the determination.

(5) If a defendant waives his or her right to a recommended
sentence by an advisory jury following a plea of guilt or nolo
contendere to a capital felony and adjudication of guilt by the court, or
following a jury finding of guilt of a capital felony, upon acceptance
of the waiver by the court, a defendant who has given notice as
required in subsection (3) may file a motion for a determination of
mental retardation.  Upon granting the motion, the court shall proceed
as provided in subsection (4).

(6) If, following a recommendation by an advisory jury that the
defendant be sentenced to life imprisonment, the state intends to
request the court to order that the defendant be sentenced to death, the
state must inform the defendant of such request if the defendant has
notified the court of his or her intent to raise mental retardation as a
bar to the death sentence.  After receipt of the notice from the state,
the defendant may file a motion requesting a determination by the
court that the defendant has mental retardation.  Upon granting the
motion, the court shall proceed as provided in subsection (4).

(7) The state may appeal, pursuant to s. 924.07, a determination
of mental retardation made under subsection (4).

(8) This section does not apply to a defendant who was
sentenced to death prior to the effective date of this act.
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In 2002, the United States Supreme Court decided Atkins v. Virginia, 536

U.S. 304 (2002), in which the Court held that the execution of the mentally

retarded constitutes excessive punishment under the Eighth Amendment and that

the individual states are free to establish their own methods for determining which

offenders are mentally retarded.  Atkins was not decided at the time the rules
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committee proposed new rule 3.203.  This Court thus deferred consideration of the

committee’s proposal and stated that it would consider the proposal together with

several cases pending in this Court that raise claims based on section 921.137 or

Atkins.  Amendments to Fla. Rules of Crim. Pro., 842 So. 2d 110 (Fla. 2003).

On its own motion, this Court proposed Florida Rule of Criminal Procedure

3.203 (Defendant’s/Prisoner’s Mental Retardation as a Bar to Execution) and

Florida Rule of Appellate Procedure 9.142(c) (Appeal of Determination of Mental

Retardation Claim).  Rule 3.203, as proposed, was divided into three categories. 

The first category was applicable to mental retardation claims that arose in all trials

that began after the effective date of the rule—future cases.  The second category

applied to all trials that began on or before the effective date of the rule but where a

sentence had not been imposed and affirmed on direct appeal on or before the

effective date of the rule—nonfinal cases.  The final category applied to all trials in

which a prisoner had been convicted of first-degree murder and sentenced to death

and where the conviction and sentence had been affirmed on direct appeal on or

before the effective date of the rule—final cases.  Rule 9.142(c) was proposed as

an addition to Florida Rule of Appellate Procedure 9.142 to provide the procedure

applicable to an appeal by the State, a defendant, or a prisoner of the trial court’s

mental retardation determination.  The proposed rules were published for comment
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in the May 15, 2003, edition of The Florida Bar News.

In response to the proposed rules, this Court received comments.  Circuit

Judge O.H. Eaton and the Criminal Court Steering Committee submitted proposed

rules as a substitute for the rules proposed by this Court.  We accept these

comments and suggestions as being well advised and now adopt a rule which is

primarily in the form adopted by Judge Eaton and the committee.  We appreciate

their work with respect to this issue.

In order that there may be time for the newly drafted rule to be disseminated

and for there to be additional comments in response to this rule, we adopt Florida

Rule of Criminal Procedure 3.203, effective October 1, 2004, as set forth in the

appendix to this opinion.  Any additional comments concerning the rule should be

submitted to this Court no later than August 10, 2004.

To conform to the Florida Rules of Appellate Procedure, we also amend rule

9.140(c), relating to the State’s right to appeal a trial court’s finding of mental

retardation, as set forth in the appendix to this opinion.  New language added to

rule 9.140(c) is indicated by underscoring; deletions are indicated by struck-

through type.

It is so ordered.

ANSTEAD, C.J., and WELLS, PARIENTE, LEWIS, QUINCE, CANTERO, and
BELL, JJ., concur.
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PARIENTE, J., concurs with an opinion, in which ANSTEAD, C.J., concurs.
CANTERO, J., concurs with an opinion, in which ANSTEAD, C.J., and
PARIENTE, J., concur.

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE
EFFECTIVE DATE OF THESE RULES.

PARIENTE, J., concurring.

I concur in the majority opinion, and write separately to explain why, from

my perspective, this Court has omitted a burden of proof from the rule we adopt

today.  Regarding the burden of proof, I share the concerns about the

constitutionality of the "clear and convincing" standard contained in the comments 

of the Criminal Court Steering Committee on the proposed rule.  In recommending

a "preponderance" standard, the Committee expressed doubts that the statutory

"clear and convincing" burden of proof is constitutional under Atkins v. Virginia,

536 U.S. 304 (2002), and Cooper v. Oklahoma, 517 U.S. 348 (1996).  In Atkins,

which was decided after the enactment of section 921.137, Florida Statutes, the

United States Supreme Court held that the Eighth Amendment bars the execution

of mentally retarded defendants otherwise eligible for the death penalty.  Although

in Atkins the Court did not discuss the proper burden of proof, in Cooper the Court

held that a state law requiring a defendant to establish incompetence to stand trial

by clear and convincing evidence was unconstitutional. 
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Because of concerns about whether the burden of proof is a substantive or

procedural requirement and further concerns over whether a "preponderance of

evidence" burden of proof may be constitutionally required under Atkins and

Cooper, it is preferable to omit the burden of proof enunciated by the legislature

from our rule of procedure regarding mental retardation.  In exercising our

rulemaking authority, we have on several occasions declined to adopt proposed

rule amendments because of doubts over their constitutionality.  See In re

Amendments to the Florida Evidence Code, 782 So. 2d 339, 341-42 (Fla. 2000)

(citing "grave concerns about the constitutionality" of an amendment to the

evidence code); Amendments to the Florida Rules of Criminal Procedure, 794 So.

2d 457, 457 (Fla. 2000) (declining to adopt rule that would have removed

requirement of attesting witnesses to out-of-court waiver of counsel "[s]ince all

waivers of counsel must be voluntary").  Our omission of a burden of proof from

the rule we adopt today leaves the trial courts obligated to either apply the clear

and convincing evidence standard of section 921.137(4), or find that standard

unconstitutional in a particular case.  The issue will then come to us in the form of

an actual case or controversy rather than a nonadversarial rules proceeding. 

I also write to suggest that the Legislature amend the burden of proof set

forth in section 921.137 in light of Atkins.  When the Legislature enacted section
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921.137 in 2001, the United States Supreme Court had not yet recognized a

constitutional prohibition on imposing the death penalty on mentally retarded

individuals.  Atkins made the prohibition a matter of constitutional law.  Further,

the clear majority of States with statutes concerning mental retardation as a bar to

the death penalty require that the defendant establish retardation by a

preponderance of the evidence.  See Ex parte Briseno, No. 29819-03, 2004 WL

244826, at *5 (Tex. Crim. App. Feb. 11, 2004) (noting that the preponderance

standard has been adopted in twelve of the nineteen states with statutes on the

subject).  In Briseno, the Texas Court of Criminal Appeals, relying in part on

proposed legislation, recently adopted the "preponderance" standard for use in

postconviction challenges to death sentences.  See id.

Amendment of the burden of proof could eliminate potentially lengthy

litigation on the constitutionality of the statutory standard and the delay in capital

cases in which mental retardation is an issue.  For all these reasons, I suggest that

the Legislature reconsider the burden of proof requirements of section 921.137(4)

in light of Atkins, Cooper, and the choice made by the majority of states that have

addressed the issue.

ANSTEAD, C.J., concurs.
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CANTERO, J., concurring.

I fully concur in the majority opinion.  I write only to explain why the rule,

as adopted, provides for the determination of mental retardation to be made, in

most cases, before trial.  As explained below, allowing the determination to be

made before trial promotes the most efficient use of increasingly scarce judicial

and legal resources.

As we have repeatedly recognized, “death is different.”  See, e.g., Walker v.

State, 707 So. 2d 300, 319 (Fla. 1997); Crump v. State, 654 So. 2d 545, 547 (Fla.

1995).  The dynamics of a capital case and those of a noncapital case are different

not just in degree, but in kind.  A death penalty case, involving the ultimate

penalty, invokes a host of pre- and post-trial procedures, as well as requirements

for court and counsel, that do not exist in any other context.  To ensure that those

procedures, which can be time-consuming and expensive, are invoked only when

death is a possible sentence, the defendant, the State, and the judicial system all

should desire a prompt determination of mental retardation.  The invocation of

capital case procedures in a case in which, ultimately, the defendant cannot be

sentenced to death wastes time and judicial resources.  Especially during these

tight budget times for the judiciary and the entire state, we should implement

procedures that consider not only the defendant’s constitutional rights but also,
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when consistent with those rights, the most efficient use of judicial and legal

resources.

A pretrial determination of mental retardation would conserve vast judicial

and legal resources, at least when the defendant is ultimately found to be mentally

retarded.  If a defendant is determined to be mentally retarded and therefore not

subject to a death sentence, the following differences apply:

* a plea agreement is more likely;

* the presiding judge need not meet the requirements for the trial of

death penalty cases, see Fla. R. Jud. Admin. 2.050;

* defense attorneys need not meet the minimum standards for counsel in

death penalty cases, see Fla. R. Crim. P. 3.112;

* neither the State nor the defense needs to assign separate penalty

phase counsel;

* neither the State nor the defense needs to hire investigators and expert

witnesses to prepare for the penalty phase;

* neither the State nor the defense needs to interview and possibly

transport penalty phase witnesses from distant locations;

* the jury does not have to be death-qualified; and

* no penalty phase jury trial must be conducted.



2  These are: Arizona, see Ariz. Rev. Stat. § 13-703.02 (2002); Arkansas,
see Ark. Code Ann. § 5-4-618 (Michie 2002); Colorado, see Colo. Rev. Stat. § 18-
1.3-1102 (2002); Idaho, see Idaho Code § 19-2515A (Michie 2002); Illinois, 725
Ill. Comp. Stat. 5/114-15 (2003); Indiana, see Ind. Code § 35-36-9-5 (2002);
Kentucky, see Ky. Rev. Stat. Ann. § 532.135 (Michie 2002); Missouri, see Mo.
Rev. Stat. § 565.030 (2002); North Carolina, see N.C. Gen. Stat. § 15A-2005
(2002); South Dakota, see S.D. Codified Laws § 23A-27A-26.3 (Michie 2002);
and Utah, see Utah Code Ann. § 77-15a-101 - 77-15a-106 (2002).  

11

Further, a pretrial determination avoids a potentially innocent mentally

retarded defendant’s compulsion to enter a plea agreement to avoid the death

penalty.

Some of the procedures listed above can be time-consuming and expensive. 

Hiring an investigator to review the defendant’s background, for example, may

involve traveling to other states to interview family members and childhood

friends.  Hiring mental health experts such as psychiatrists and psychologists, a

frequent occurrence in death penalty cases, is also costly.  These costs can be

reduced or even eliminated if, early in the case, a defendant is determined to be

mentally retarded.

The idea of determining mental retardation before trial is by no means novel. 

In fact, it is the preferred procedure for determining a defendant’s mental

retardation in a murder case.  Of the twenty-five jurisdictions that have adopted

procedures for determining mental retardation in capital cases, eleven require or

allow the determination to be made before trial.2  Another five do not address the



3  These are: Connecticut, see Conn. Gen. Stat. § 53a-46a (2002); Georgia,
see Ga. Code Ann. § 17-7-131 (2002); Maryland, see Md. Code Ann., Crim. Law
§ 2-202 (2002); Tennessee, see Tenn. Code Ann. § 39-13-203 (2002); and the
United States, see 18 U.S.C. § 3596 (2002).

4  These are: Delaware, see Del. Code Ann. tit. 11 § 4209 (2002); Florida,
see § 921.137, Fla. Stat. (2001); and Virginia, see Va. Code Ann. § 19.2-264.3:1.1
- 3:3. (Michie 2002).

5  The statute governing the determination of mental retardation, enacted in
2001, requires that the determination be made after a verdict of guilty and after a
jury recommends a sentence of death.  See § 921.137(4), Fla. Stat. (2001). 
Therefore, the rule we adopt conflicts with the statute.  Under the Florida
Constitution, however, this Court is ultimately responsible for enacting rules of
procedure.  See art. V, § 2, Fla. Const.  Once a case is filed in a court of law, the
decision of when that right may be invoked is quintessentially a matter of
procedure, over which this Court has ultimate authority.  See Haven Fed. Sav. &
Loan Ass'n v. Kirian, 579 So. 2d 730, 732 (Fla. 1991) (stating that this Court has
the exclusive authority to regulate matters of practice and procedure); Markert v.
Johnston, 367 So. 2d 1003, 1004 (Fla. 1978) (noting that procedural aspects of trial
are reserved to the rulemaking authority of this Court).
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timing, therefore allowing it to be made pretrial.3  Only three jurisdictions

(including Florida) require the determination to be made after the penalty phase.4 

For these reasons, judicial efficiency militates in favor of a pretrial

determination of mental retardation.5

ANSTEAD, C.J., and PARIENTE, J., concur.

Original Proceeding - Florida Rules of Criminal Procedure and Appellate
Procedure

Miles A. McGrane III, President, Coral Gables, Florida, Kelly Overstreet Johnson,
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President-elect, Tallahassee, Florida, and John F. Harkness, Jr., Tallahassee,
Florida, on behalf of The Florida Bar; Honorable Olin Wilson Shinholser, Chair,
Criminal Procedure Rules Committee, Sebring, Florida; Katherine Eastmoore
Giddings, Chair, Appellate Court Rules Committee, of Katz, Kutter, Haigler,
Tallahassee, Florida,

for Petitioner

James T. Miller, Chair, Amicus Curiae Committee, Jacksonville, Florida, and
David Fussell, President, Orlando, Florida, on behalf of the Florida Association of
Criminal Defense Lawyers (FACDL); William D. Matthewman of Seiden, Alder &
Matthewman, Miami, Florida; Nancy Daniels, Public Defender, and David A.
Davis, Assistant Public Defender, Second Judicial Circuit, Tallahassee, Florida, on
behalf of the Florida Public Defender Association; Michael Messer, Executive
Director, Miami, Florida, on behalf of Association for Retarded Citizens, South
Florida; Martin J. McClain and Linda M. McDermott of McClain & McDermott,
Tallahassee, Florida, John P. Abatecola, Chief Assistant CCRC, Capital Collateral
Counsel-Northern Region, Tallahassee, Florida, Terri L. Backhus of Backhus &
Izakowitz, P.A., Tampa, Florida, and Todd G. Scher of Law Offices of Todd G.
Scher, P.L., Miami, Florida, attorneys representing death-sentenced prisoners in
post-conviction proceedings; Stephen Krosschell of Goodman & Nekvasil, P.A.,
Clearwater, Florida, a member of the Criminal Rules Subcommittee of the
Appellate Rules Committee; Arthur I. Jacobs, General Counsel, Florida
Prosecuting Attorneys Association, Fernandina Beach, Florida, and Penny Brill,
Assistant State Attorney, Eleventh Judicial Circuit, Miami, Florida, on behalf of
the Florida Prosecuting Attorneys Association (FPAA); Andrew Stanton, Assistant
Public Defender, and Edith Georgi, Coordinator, Capital Litigation Unit, Miami,
Florida, on behalf of the Capital Litigation Unit of the Office of the Public
Defender, Eleventh Judicial Circuit; Charles J. Crist, Jr., Attorney General,
Carolyn M. Snurkowski, Assistant Deputy Attorney General, Tallahassee, Florida,
and Candance M. Sabella, Assistant Attorney General, Chief - Capital Appeals,
Tampa, Florida, on behalf of the Attorney General; Neal A. Dupree, Capital
Collateral Regional Counsel - Southern Region, Rachel L. Day, Assistant CCRC-
South, and William M. Hennis III, Assistant CCRC-South, Fort Lauderdale,
Florida, on behalf of the Capital Collateral Regional Counsel - South; John W.
Jennings, Capital Collateral Regional Counsel - Middle Region, Peter Cannon,
Assistant CCRC and Eric Pinkard, Assistant CCRC, Tampa, Florida, on behalf of
Office of the Capital Collateral Regional Counsel - Middle Region; Siobhan
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Helene Shea, Palm Beach, Florida; Harvey J. Sepler, Assistant Public Defender,
Chair, Criminal Rules Subcommittee of the Appellate Court Rules Committee of
The Florida Bar, Miami, Florida; Honorable O. H. Eaton, Jr., Chair, Criminal
Court Steering Committee, Sanford, Florida; Jeff Kottkamp, Chair, Committee on
Judiciary, Florida House of Representatives, Cape Coral, Florida, and David De La
Paz, Staff Director on behalf of Gustavo Barreiro, Chair, Committee on Public
Safety & Crime Prevention, 

Responding with comments
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APPENDIX

Rule 3.203.  DEFENDANT’S MENTAL RETARDATION AS A BAR TO
IMPOSITION OF THE DEATH PENALTY

(a) Scope.  This rule applies in all first-degree murder cases in which the
state attorney has not waived the death penalty on the record and the defendant’s
mental retardation becomes an issue.

(b) Definition of Mental Retardation.  As used in this rule, the term
“mental retardation” means significantly subaverage general intellectual
functioning existing concurrently with deficits in adaptive behavior and manifested
during the period from conception to age 18.  The term “significantly subaverage
general intellectual functioning,” for the purpose of this rule, means performance
that is two or more standard deviations from the mean score on a standardized
intelligence test authorized by the Department of Children and Family Services in
rule 65B-4.032 of the Florida Administrative Code.  The term “adaptive behavior,”
for the purpose of this rule, means the effectiveness or degree with which an
individual meets the standards of personal independence and social responsibility
expected of his or her age, cultural group, and community.

(c) Motion for Determination of Mental Retardation as a Bar to
Execution: Contents; Procedures.  

(1) A defendant who intends to raise mental retardation as a bar to
execution shall file a written motion to establish mental retardation as a bar to
execution with the court. 

(2) The motion shall state that the defendant is mentally retarded and,
if the defendant has been tested, evaluated, or examined by one or more experts,
the names and addresses of the experts.  Copies of reports containing the opinions
of any experts named in the motion shall be attached to the motion.  The court shall
appoint an expert chosen by the state attorney if the state attorney so requests.  The
expert shall promptly test, evaluate, or examine the defendant and shall submit a
written report of any findings to the parties and the court.

(3) If the defendant has not been tested, evaluated, or examined by
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one or more experts, the motion shall state that fact and the court shall appoint two
experts who shall promptly test, evaluate, or examine the defendant and shall
submit a written report of any findings to the parties and the court. 

(4) Attorneys for the state and defendant may be present at the
examinations conducted by court-appointed experts.

(5) If the defendant refuses to be examined or fully cooperate with the
court appointed experts or the state’s expert, the court may, in the court’s
discretion:

(A) order the defense to allow the court-appointed experts to
review all mental health reports, tests, and evaluations by the defendant’s expert;

(B) prohibit the defense experts from testifying concerning any
tests, evaluations, or examinations of the defendant regarding the defendant’s
mental retardation; or

(C) order such relief as the court determines to be appropriate.

(d) Time for filing Motion for Determination of Mental Retardation as a
Bar to Execution.

(1) Cases in which trial has not commenced.  In all cases in which
trial has not commenced on October 1, 2004, the motion for a determination of
mental retardation as a bar to execution shall be filed not later than 90 days prior to
trial, or if the trial is set earlier than 90 days from October 1, 2004, at such time as
is ordered by the court.

(2) Cases in which trial has commenced on October 1, 2004.  In all
cases in which trial has commenced on October 1, 2004, the motion shall be filed
and determined before a sentence is imposed.

(3) Cases in which a direct appeal is pending.  If an appeal of a circuit
court order imposing a judgment of conviction and sentence of death is pending on
October 1, 2004, the defendant may file a motion to relinquish jurisdiction for a
mental retardation determination within 60 days of October 1, 2004.  The motion
shall contain a copy of the motion to establish mental retardation as a bar to
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execution and shall contain a  certificate by appellate counsel that the motion is
made in good faith and on reasonable grounds to believe that the defendant is
mentally retarded.

(4) Cases in which the direct appeal is final; contents of motion;
conformity with Florida Rule of Criminal Procedure 3.851.

(A) A motion for postconviction relief seeking a determination
of mental retardation made by counsel for the prisoner shall contain a certification
by counsel that the motion is made in good faith and on reasonable grounds to
believe that the prisoner is mentally retarded.

(B) If a death sentenced prisoner has not filed a motion for
postconviction relief on or before October 1, 2004, the prisoner shall raise a claim
under this rule in an initial rule 3.851 motion for postconviction relief.

(C) If a death sentenced prisoner has filed a motion for
postconviction relief and that motion has not been ruled on by the circuit court on
or before October 1, 2004, the prisoner may amend the motion to include a claim
under this rule within 60 days after October 1, 2004.

(D) If a death-sentenced prisoner has filed a motion for
postconviction relief and that motion has been ruled on by the circuit court but the
prisoner has not filed an appeal on or before October 1, 2004, the prisoner shall file
a supplemental motion in the circuit court raising the mental retardation claim. 
The prisoner’s time for filing an appeal of the ruled-upon postconviction motion is
stayed until the circuit court rules upon the mental retardation claim.

(E) If a death sentenced prisoner has filed a motion for
postconviction relief and that motion has been ruled on by the circuit court and an
appeal is pending on or before October 1, 2004, the prisoner may file a motion in
the supreme court to relinquish jurisdiction to the circuit court for a determination
of mental retardation within 60 days from October 1, 2004.  The motion to
relinquish jurisdiction shall contain a copy of the motion to establish mental
retardation as a bar to execution, which shall be raised as a successive rule 3.851
motion, and shall contain a certificate by appellate counsel that the motion is made
in good faith and on reasonable grounds to believe that the defendant is mentally
retarded.
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(F) If a death sentenced prisoner has filed a motion for
postconviction relief, the motion has been ruled on by the circuit court, and that
ruling is final on or before October 1, 2004, the prisoner may raise a claim under
this rule in a successive rule 3.851 motion filed within 60 days after October 1,
2004.  The circuit court may reduce this time period and expedite the proceedings
if the circuit court determines that such action is necessary.

(e) Hearing on Motion to Determine Mental Retardation.  The circuit
court shall conduct an evidentiary hearing on the motion for a determination of
mental retardation.  At the hearing, the court shall consider the findings of the
experts and all other evidence on the issue of whether the defendant is mentally
retarded.  The court shall enter a written order prohibiting the imposition of the
death penalty and setting forth the court’s specific findings in support of the court’s
determination if the court finds that the defendant is mentally retarded as defined in
subdivision (b) of this rule.  The court shall stay the proceedings for 30 days from
the date of rendition of the order prohibiting the death penalty or, if a motion for
rehearing is filed, for 30 days following the rendition of the order denying
rehearing, to allow the state the opportunity to appeal the order.  If the court
determines that the defendant has not established mental retardation, the court shall
enter a written order setting forth the court’s specific findings in support of the
court’s determination.

(f) Waiver.  A claim authorized under this rule is waived if not filed in
accord with the time requirements for filing set out in this rule, unless good cause
is shown for the failure to comply with the time requirements.

(g) Finding of Mental Retardation; Order to Proceed.  If, after the
evidence presented, the court is of the opinion that the defendant is mentally
retarded, the court shall order the case to proceed without the death penalty as an
issue.

(h) Appeal.  An appeal may be taken by the state if the court enters an order
finding that the defendant is mentally retarded, which will stay further proceedings
in the trial court until a decision on appeal is rendered.  Appeals are to proceed
according to Florida Rule of Appellate Procedure 9.140(c).

(i) Motion to Establish Mental Retardation as a Bar to Execution; Stay
of Execution.  The filing of a motion to establish mental retardation as a bar to
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execution shall not stay further proceedings without a separate order staying
execution.
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Rule 9.140 Appeal Proceedings in Criminal Cases

[No changes to subdivisions (a)-(b).]

(c) Appeals by the State.

(1) Appeals Permitted.  The state may appeal an order

[No changes to subdivisions (A)-(H).]

(I) finding a defendant mentally retarded under Florida Rule of
Criminal Procedure 3.203;

(I J) granting relief under Florida Rule of Criminal Procedure
3.853;

(J K) ruling on a question of law if a convicted defendant
appeals the judgment of conviction;

(K L) imposing an unlawful or illegal sentence or imposing a
sentence outside the range permitted by the sentencing guidelines;

(L M) imposing a sentence outside the range recommended by
the sentencing guidelines;

(M N) denying restitution; or

(N O) as otherwise provided by general law for final orders.

[No changes to subdivisions (c)(2)-(3) or (d)-(i).]


