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LIPEZ, Grcuit Judge. The plaintiffs, Julianne,

Kat hl een, and John Tonpkins, appeal from the district court's
dism ssal, pursuant to Fed. R Cv. P. 12(b)(6), of their clains
against United Healthcare of New England, 1Inc. ("United"),
alleging violations of federal and state anti-discrimnation
statutes, as well as negligent and intentional infliction of
enotional distress, m srepresentation, and breach of witten, oral,
and i nplied contracts. The district court found that the Enpl oyee
Retirenment Inconme Security Act of 1974 ("ERI SA") as anended, 29
US C 8 1001 et. seq., preenpted the state statutory and comon
law claims of the plaintiffs and that their clains under the
Anmericans with Disabilities Act ("ADA"), 42 U.S. C. 88 12101-12213,
failed to state a cause of action. For reasons somewhat different

than those relied upon by the district court, we affirm

| . BACKGROUND

John and Kathleen Tonpkins have a daughter, Julianne
Tonpki ns, who suffers from Trisony 13, a chronosonal disease that
requires regular nedical treatnent. From 1993 to 1996, Juli anne
recei ved her treatnent at the New Engl and Medical Center ("NEMC').

United is the Tonpkinses' health care insurer. Between
1993 and 1996, United pre-approved and paid for Julianne's
treatment at NEMC. During that tinme the Tonpki nses received their
I nsurance through M. Tonpkins's enployer, A B. Dck. In 1996,
M's. Tonpkins returned to work and her enpl oyer, New Bedford Har bor

Services, Inc. ("New Bedford"), offered her a United insurance
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policy with ower premuns. After enphasizing the inportance of
Jul i anne's continued treatnment and recei ving assurances fromUnited
representatives that changi ng enpl oyer-providers would not alter
their coverage, the Tonpkinses switched and obtained their
i nsurance through New Bedf ord.

Less than a week after the switch, however, United began
to deny paynents for treatnment provided to Julianne at NEMC
Shortly thereafter, United notified the Tonpki nses that Julianne's
therapies at NEMC would no |onger be pre-approved or paid for
because Jul i anne was being "transitioned"--i.e., she was to receive
future treatnent by United-covered physicians at |ess costly
hospitals closer to her hone. In the Tonpkinses' view, such
"transition” nmeant that Julianne would be unable to visit her
regul ar physicians or to benefit fromthe high | evel of expertise
and quality avail able at NEMC.

The Tonpki nses appealed United' s denial of coverage at
NEMC and its decision to transition Julianne to other hospitals for
treatnment. Utimtely, United s Menber Relations Commttee heard
t he appeal and reversed the earlier benefit denial, agreeing to pay
back-costs for treatnent already received and aut hori zing Julianne
to obtain her future treatnents at NEMC.

Despite that victory the Tonpkinses initiated this
|l awsuit, alleging that they suffered enotional distress and
physical ailnments, and incurred costs and expenses including
attorneys' fees, as aresult of "their efforts to reverse United's

di scrimnatory denial of Julianne's benefits.” In Counts | - |V of
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t he conpl ai nt, the Tonpki nses sought to recover under Titles | and
1l of the ADA, the Massachusetts discrimnation statute, Mass.
Gen. Laws. ch. 151B, and the Massachusetts Equal Rights Act Mass.
Gen. Laws. ch. 93 8 103. 1In Counts V - X, the Tonpkinses all eged
various common |aw causes of action, including intentiona
infliction of enptional distress, m srepresentation, and breach of
witten, oral, and inplied contracts.

United noved to dismss the Tonpkinses' clains on the
grounds that, inter alia, (1) ERISA preenpted the state statutory
and commn law clains, and (2) the ADA clains failed to state a
cause of action. The district court agreed on both grounds.
First, the court held that the Tonpkinses' state statutory and
common law clains "related to" United' s ERI SA-regulated health
i nsurance plan within the neaning of ERISA' s preenption clause,’
and consequently, that ERI SA preenpted all of the Tonpki nses' state
| aw clains. Second, the court ruled that the Tonpki nses did not
state an ADA Title | clai mbecause the allegations of the conpl ai nt
did not show that United was a "covered entity" under Title I.
Lastly, the court concluded that because "Plaintiffs cannot point
to any services which United has denied them they fail to state a
claimunder Title I'l'l."

In affirmng the di sm ssal of the Tonpki nses' clains, we

rely on somewhat different reasoning than the court bel ow because

'ERISA's preenption clause, ERISA § 514(a), 29 U.S.C
§ 1144(a), provides: "Except as provided in subsection (b) of this

section, the provisions of this subchapter . . . shall supersede
any and all State | aws insofar as they may now or hereafter relate
to any enpl oyee benefit plan. . . ." (enphasis added).
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of the interrelationship between the ADA clains of the plaintiffs
and ERI SA preenption. On appeal, the plaintiffs do not argue, as
they did below, that their state-law clains do not "relate to" the
United health care plan within the nmeaning of ERI SA's preenption
clause. Instead, relying on the viability of their ADA cl ains, the
Tonpki nses assert an alternative argunent that they nmade bel ow -
nanmel y, that their Massachusetts statutory clainms are exenpt from

ERI SA preenption as a necessary adjunct to the ADA s enforcenent

schene. ?

W reject the prem se of the argunment by concl udi ng t hat
both the Title | and the Title 11l ADA clains were properly
di sm ssed. The only discrimnatory conduct alleged in the

conplaint--United s initial decisionto deny paynment for Julianne's
treatment at NEMC--was fully redressed through United s ERI SA-
mandated internal review process. Likewise, we find no nmerit to
the contention of the plaintiffs that United waived its right to

assert ERI SA preenption as an affirmative defense.

1. THE ADA CLAI M5

W review de novo a Rule 12(b)(6) dism ssal. See Beddal

v. State St. Bank & Trust Co., 137 F. 3d 12, 16 (1st Gr. 1998). 1In

review ng a judgnment entered under Rule 12(b)(6), we mnmust take the

2Al'though the district court did not address the
interrel ati onship between the ADA cl ai ns and ERI SA preenption, the
court's conclusion that there were no viable ADA clains had the
ef fect of deciding the preenption issue on the basis we set forth
her e.
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factual allegations of the conplaint as true and draw every
reasonabl e inference in favor of letting the | awsuit proceed. See

Langadi nos v. Anerican Airlines, Inc., No. 99-1120, 2000 W. 1998,

at *1 (1st Cir. Jan. 6, 2000). The conplaint will survive as |ong
as it pleads sufficient facts to warrant recovery on any cogni zabl e

theory of the case. See Garita Hotel Ltd. Partnership v. Ponce

Fed. Bank, F.S.B., 958 F.2d 15, 17 (1st Gr. 1992).

To recover under either Title | or Title I'll of the ADA,
the aggrieved party nust be able to show that he or she was deni ed
sonme benefit on account of a disability or an association with a
di sabl ed person. Title | of the ADA provides in relevant part:

No covered entity shall discrimnate against a

qualified individual with a disability because

of the disability of such individual in regard
to job application procedures, the hiring,

advancenent , or discharge of enployees,
enpl oyee conpensati on, job training, and ot her
terns, condi ti ons, and privil eges of
enpl oynent .
42 U.S.C. 8§ 12112(a). Title 11l of the ADA provides in relevant

part:

No individual shall be discrimnated agai nst
on the basis of disability in the full and
equal enjoynment of the goods, services,
facilities, privil eges, advant ages, or
accommodati ons  of any place of public
accomodati on by any person who owns, |eases
(or leases to), or operates a place of public
acconmodat i on.

42 U S.C. § 12182(a).
Qur review of a benefit decision nmade pursuant to an
ERI SA-regul ated enpl oyee benefit plan "nust focus . . . on the

determ nations of the final decision-maker." Terry v. Bayer Corp.

145 F.3d 28, 35-36 (1st Cr. 1998) (enphasizing that "a
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prerequisite to obtaining judicial review . . . is that the
claimant have exhausted the internal admnistrative renedies
available to him"). 1In the case at hand, the Tonpki nses recovered
the benefits that they clainmed were wongfully denied on the basis
of discrimnation by utilizingtheinternal adm nistrative renedies
avai lable to them In reversing United s initial decision to deny
the benefits, United' s Menber Rel ations Conmittee ordered paynents
of back-costs for treatnent already received and authorized
Julianne to receive her future treatnments at NEMC. Accordingly,
the Tonpkinses were not denied any "terms, conditions, [or]
privileges of enploynment” under Title | or any "services" under
Title 11l attributable to United's initial decision to deny
Juli anne benefits based on her disability.?

A close exam nation of the conplaint reveals that the
only discrimnatory conduct all eged by the Tonpki nses was United's
initial decision to refuse paynents for Julianne's treatnent at
NEMC. In the count of the conplaint asserting a cause of action
under Title |, the Tonpkinses allege in relevant part:

54. Defendant's establishment of a health

benefit plan, which wongfully discrimnates

against persons wth Trisonmy 13 and in

parti cul ar Jul i anne Tonpki ns, and t he
Plaintiffs constitutes a violation of ADA

%Al t hough neither M. Tonpkins nor Ms. Tonpkins are di sabl ed,
they argue that United discrimnated agai nst them because of their
association with Julianne. @G ven our conclusion that there was no
denial of benefits, we need not address the validity of the
associ ation discrimnation clainms, or whether M. Tonpkins or Ms.
Tonpkins are "qualified individuals" under the ADA or whether
United is a "covered entity" under the ADA.
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56. As a direct and proximate result of these
vi ol ati ons of the ADA by Defendant, Plaintiffs
have lost and will continue to |ose benefits
of their enpl oynment and cont ract ual
relationship with the Defendant.

57. As a direct and proxinmate result of these
vi ol ati ons of the ADA by Defendant, Plaintiffs

have experienced and wll continue to
experience enot i onal pai n, suffering,
i nconveni ence, ment al angui sh, | oss  of
enjoynent of Ilife, and other non-pecuniary
| osses.

The conduct alleged to violate the ADA is the "establishnent of a
heal t h benefit plan, which wongfully discrim nates agai nst persons
with Trisony 13." As a result, the Tonkinses assert that they
"l'ost and will continue to | ose benefits.” 1n specifying what they
nmean by the discrimnatory establishnent of a health benefit plan,
the plaintiffs do not cite any terns of the plan itself. Instead,
they focus exclusively on United's initial decision to deny
benefits based on Julianne's disability, a determ nation that the
Tonki nses concede in their conplaint was reversed when United' s
Menber Relations Conmittee “"re-determined the appeal and
[determ ned that] United was now to pay for Julianne's care at New
Engl and Medical Center, past and future, in full at regular HMO
rates.”

In the count of the conplaint asserting a cause of action
under Title I1l, the Tonpkinses all ege:

48. . . . the Defendant has discrimnated

against Plaintiffs, solely on the basis of

Julianne's disability, and Kat hl een and John's

association with Julianne, by denying them

full and equal enjoynent of the services,

facilities, privil eges, advant ages, or

accommodati ons of a place of accommobdation as

ot herwi se available to the general public; by
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failing to nmake reasonable nodifications in

its contracts, pol icies, practices, or

procedures if these were necessary to afford

Plaintiff Defendants' services, facilities,

privil eges, advantages or accommodations; by

refusing or failing to offer continued pre-

aut hori zati on nunbers, paynent for New Engl and

Medi cal Center treatnent, access to therapy

sessions and ot her benefits as provided by its

contract of insurance with the Plaintiffs and

its past practice in a place or rmanner

accessible to the Plaintiff; and by failing

and refusing to offer alternative services.
This count, like the Title | count, alleges no discrimnatory
conduct aside fromUnited' s initial benefit denial determ nation.
Specifically, it asserts three ways in which United denied the
Tonpki nses the benefits of a public accomvdation,* based on
Julianne's disability: (1) "by failing to nmke reasonable
nodi fications inits contracts, policies, practices, or procedures
if these were necessary to afford Plaintiff Defendants' services,
facilities, privileges, advantages or accomodations”; (2) "by
refusing or failing to offer continued pre-authorization nunbers,
paynment for New Engl and Medi cal Center treatnment, access to therapy
sessions and other benefits as provided by its contract of
insurance with the Plaintiffs and its past practice in a place or
manner accessible to the Plaintiff"; and (3) "by failing and
refusing to offer alternative services." Each of these allegedly

di scrimnatory actions focuses on United' s decision to deny paynent

‘W have held in Carparts Distribution Center, Inc. .
Aut onoti ve Whol esaler's Association, Inc., 37 F.3d 12, 19-20 (1st
Cr. 1994), that "public accommodations” are not limted to actual
physi cal structures, and that the discrimnatory deni al of benefits
under a health care plan mght, in sone circunstances, state a
claimunder Title Ill of the ADA
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for Julianne's treatnment at NEMC, a denial which, as discussed
above, was reversed through the internal review process.

In an attenpt to salvage their case, the Tonpkinses
stress on appeal that their enotional and financial injuries
resulted not nerely fromthe initial benefit denial, but also from
the delay and inconvenience in obtaining their benefits through
United' s internal review process. Although the Tonpki nses surely
suffered inconvenience and distress as a result of the delay in
receiving their health care benefits, that inconvenience and
di stress was caused both by the initial denial of benefits, for
which there is no relief here because of the relief obtained on
adm nistrative review, and by the usual operation of the ERI SA-
mandat ed i nternal review process.®> In order to state a claimfor

injuries resulting fromthe review process itself, the Tonpki nses

woul d have to allege in the conplaint that the internal review
process--as opposed to the original denial of benefits--was in sone

way unusual or prolonged as a result of unlawful discrimnation.

°ERI SA 8§ 503, 29 U.S.C. 8§ 1133, provides:

In accordance with regulations of the Secretary,
every enpl oyee benefit plan shall--

(1) provide adequate notice in witing to
any participant or beneficiary whose claimfor
benefits under the plan has been denied,
setting forth the specific reasons for such
denial, witten in a manner calculated to be
under stood by the participant, and

(2) afford a reasonable opportunity to
any participant whose claim for benefits has
been denied for a full and fair review by the
appropriate named fiduciary of the decision
denying the claim
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Here, the conplaint is devoid of any allegation that United's
revi ew of the Tonpkinses claimwas discrinmnatory or differed in
any way from the ordinary process afforded any plan nenber
chal l enging a benefit denial.®

In sunmary, the Tonpki nses have already fully recovered
for the initial benefit denial; they make no all egations that the
review process itself was discrimnatory. Therefore, they do not
al l ege the discrimnatory denial of any benefit protected by Title
I or Title Il1l of the ADA Their ADA clains were properly

di sm ssed.

I11. ER SA PREEMPTI ON

On appeal, the Tonpki nses do not dispute that their state

law clainms "relate to" the ERISA-regulated health care plan.
Rat her, they argue that: (1) the state anti-discrimnation
statutes, as part of the overall enforcenent regi ne contenpl ated by
the ADA, are exenpt from preenption by ERI SA § 514(d), 29 U S. C
8§ 1144(d), which excludes federal law from ERI SA's preenptive
scope; and (2) United waived its right to assert ERI SA preenption

through its health insurance contract.

®l ndeed, the conplaint itself suggests that even United's
initial decision to deny coverage, rather than being the result of
di scrim nation, was based on the fact that "United no | onger wanted
to pay for the high cost of New Engl and Medical Center care.”
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A Federal Enforcenent Schene

The Tonpki nses contend that causes of action based on
state hunman rights |l egislation are not preenpted by ERI SA pursuant

to the Suprenme Court's decision in Shaw v. Delta Air Lines, Inc.,

463 U.S. 85 (1983)." In Shaw, the state of New York argued that
the New York Human Rights Law, which required enployers to pay
pregnancy | eave to enpl oyees, was exenpted frompreenpti on by ERI SA
8§ 514(d), 29 U S. C. 8§ 1144(d), which provides that "[n]othing in
this subchapter shall be construed to alter, anmend, nodify,
invalidate, inpair, or supersede any law of the United States."
Thi s was so, New York argued, because the New York Human Ri ghts Law
was a necessary part of Title VII1's overall enforcenent schene, and
hence within ERI SA' s federal |aw exenption from preenption. See
463 U. S. at 100-01.

The Court acknow edged that "State | aws obviously play a
significant role in the enforcenent of Title VII," and that "Title
VI| requires recourse to avail abl e state adm nistrative renedies.”
Id. at 101. "G ven the inportance of state fair enploynent laws to
t he federal enforcenent schenme, pre-enption of the [ New York] Human

Rights Law would inpair Title VII to the extent that the Human

Ri ghts Law provides a neans of enforcing Title VII's comands. "

Id. at 102 (enphasis added). The Court concluded, however, that
the practices made unl awful under the New York Human Ri ghts Law -

failing to pay benefits for pregnancy |eave--were not unlawf ul

"This argunent, if successful, would only save the
Massachusetts statutory clains from preenption.
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under Title VII. Thus, it "fail[ed] to see how federal |aw would
be inpaired by pre-enption of a state | aw prohi biting conduct that
federal law permtted.” Id. at 103-04. The Court therefore
concl uded that "pre-enption would not inpair Title VII within the
nmeani ng of 8 514(d)." [d. at 103.

The Tonpki nses assert correctly that Shaw s reasoning
applies to the case at bar. W have held that the ADA, like Title
VI, contenplates that state laws will contribute to the overal

federal enforcenent reginme. See Carparts Distrib. CGr., Inc. v.

Aut onoti ve Wholesaler's Ass'n, 37 F.3d 12, 20-21 (1st Cir. 1994).

Thus, if the Tonpkinses' state statutory clains targeted conduct
unl awf ul under the ADA, those state clains would be exenpt from
ERI SA preenption pursuant to ERI SA § 514(d). See Shaw, 463 U. S. at
102-04; Carparts, 37 F.3d at 20-21 (vacating dism ssal of state | aw
claims on grounds that they mght be found exenpt from ERI SA
preenption as part of the ADA s enforcenment schene). However, we
have al ready concl uded that the Tonpki nses have failed to state a
claim under the ADA. Under these circunstances, because the
plaintiffs do not contest the district court's finding that their
state law clains “relate to” the United health benefits plan, and
because the ADA s enforcenent regine does not depend on the
avai lability of the state statutory clains, the state clains are

subj ect to ERI SA preenption.
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B. Waiver

The Tonpki nses assert that United waived its right to
cl ai mERI SA preenption based on this provision of its contract with
t he Tonpki nses to provide health insurance:

In conpliance with state and federal |aw, PLAN

shall not discrimnate on the basis of age,

sex, color, race, disability, marital status,

sexual preference, religious affiliation, or

public assistance status.

The Tonpki nses argue that this commtnent to "conpliance with state
| aw' operates as an express waiver of United' s right to invoke
ERI SA-preenption as an affirmative defense. We di sagree. The
cited provision does not approach the type of clear and express
| anguage typically required for waiver of a known right. See

e.q., Fower v. Boise Cascade Corp., 948 F.2d 49, 57-58 (1st Crr

1991) (under Maine |aw, applying strict construction standard to
wai ver of enployer imrunity under an indemification agreenent);

Irons v. Fed. Bureau of lnvestigation, 880 F.2d 1446, 1452 (1st

Cir. 1989) ("Courts sonetines say an individual has 'waived a
protection the |law grants him when the individual expressly says

that he wishes to do without the protection."); Jardi nes Bacata,

Ltd. v. D az-Marquez, 878 F.2d 1555, 1559 (1st Cir. 1989) (waiver

must be "unequivocal"). This provision nerely expresses United's
intent to adm nister the plan in accordance with applicable | aws.
It does not waive any rights afforded by federal |aw.

Al though in sone circunmstances contractual waiver of

statutory rights is permssible, see, e.qg., Canal Elec. Co. V.

West i nghouse Elec. Corp., 548 N E. 2d 182, 187 (Mass. 1990), we find
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no case holding that parties nmay contractually waive the right to

assert ERI SA preenption. Qur decisionin WIf v. Reliance Standard

Life lns. Co., 71 F.3d 444, 449 (1lst Gr. 1995), relied upon by the

Tonpki nses, nerely holds that ERI SA preenption, as an affirmtive
defense rather than as an elenment of the court's jurisdiction, is
waived if not tinmely raised. But Wl f, which addresses only
procedural waiver, offers no support for the Tonpkinses'
contractual waiver argunent.

Al though "[a] statutory right or renedy nmay be waived
when the waiver would not frustrate the public policies of the

statute," see Canal Elec. Co., 548 N E. 2d at 187, "[a] statutory

right may not be disclained if the waiver could 'do violence to the
public policy underlying the legislative enactnent,'" see id.
(quoting Spence v. Reeder, 416 N E 2d 914, 924 (Mass. 1981)).
ERI SA provi des an el aborate set of rules "designed to pronote the
interests of enpl oyees and their beneficiaries in enployee benefit

plans.”" Shaw v. Delta Air Lines, Inc., 463 US. 85, 90 (1983).°

In New York State Conference of Blue Cross & Blue Shield Plans v.

Travelers Ins. Co., 514 U S. 645 (1995), the Suprene Court stated

that in passing ERI SA Congress intended

8ERI SA contains, inter alia, reporting and disclosure
requirenents (the ERISA 100s), see 29 U S.C 8§ 1021 et seq.
participation and vesting guidelines (the ERI SA 200s), see 29
USC 8§ 1051 et seq., funding rules (the ERI SA 300s), see 29
US C 8§ 1081 et seq., rules of fiduciary responsibility (the ERI SA
400s), see 29 U S.C 8§ 1101 et seq., and crimnal and civil
enforcenent provisions (the ERI SA 500s), see 29 USC 8§
1131(crimnal enforcenent); 29 US. C 8§ 1132 et seq. (civil
enf orcenent).
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to ensure that plans and plan sponsors woul d
be subject to a uniformbody of benefits |aw,
the goal was to mnimze the adm nistrative
and financi al burden of conplying wth
conflicting directives anong States or between

States and the Federal Governnent . . ., [and
to prevent] the potential for conflict in
substantive law . . . requiring the tailoring

of plans and enployer conduct to the
peculiarities of the | aw of each jurisdiction.

Id. at 656-57 (alterations in original). Allowing parties to opt
out of ERI SA preenption contractually woul d enabl e pl an sponsors to
avoid conpliance with ERISA's regulatory structure and would
subj ect ERI SA-regul ated plans to a nultitude of divergent state | aw
causes of action. These results would conflict with Congress's
obj ective of establishing a "uniform body" of federal enployee
benefits | aw under ERI SA

We conclude, therefore, that United did not waive its
right to raise ERI SA preenption as an affirmative defense to the
Tonpki nses' state |aw clains, and that ERI SA preenpts all of those
cl ai nms.

Affirned.
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