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Def endant - appel | ant Robert Bal anza appeal s his
convi ction of one count of pronoting a dangerous drug in the
second degree (Count 1), in violation of Hawai 'i Revised Statutes
(HRS) 8§ 712-1242(1)(c) (1993), one count of unlawful use of drug
paraphernalia (Count I1), in violation of HRS § 329-43.5(a)
(1993), and one count of pronoting a dangerous drug in the third
degree (Count I11), in violation of HRS § 712-1243 (1993 & Supp.
1998). On appeal, Bal anza contends that the trial court erred in

denying: (1) his notion to dismss Count Ill as a de mnims

of fense; (2) his request for a jury instruction on the procuring



agent defense; and (3) his notion to sever Count | from Counts |1
and 1'll. W hold that, under the facts of this case, Bal anza was
entitled to a jury instruction on the procuring agent defense and
that there was insufficient evidence supporting Bal anza' s
conviction of Count I. Therefore, we reverse his conviction of
Count | and renmand the case for entry of a judgnent of acquittal
on that count. W affirmhis convictions of Count Il and Count
L.

I. BACKGROUND

On June 4, 1996, Honol ulu Police Departnent (HPD)
police officer John Torres, Jr. and another officer were assigned
to conduct surveillance in the area of Seaside and Kuhi o Avenues
i n Wai kiki based on anonynous reports of drug activity. Oficer
Hai na testified that they observed three nmen, later identified as
Bal anza and codefendants Al bert Brady and Ri cky Mdore, speaking
to each other during that tine. Although the officers had not
identified anyone as a suspect, Oficer Rick Orton was sent in
undercover to attenpt to purchase drugs.

As Oficer Orton approached the area, More wal ked past
him Oton passed Brady, who was sitting on a planter, and
approached Bal anza, who was sitting on another planter. Wen

O'ton nade eye contact, Bal anza said, “Howzit.” O'ton returned
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the greeting and asked where he could buy drugs. Balanza asked
O ton what he wanted and Orton indicated that he wanted rock
cocai ne. Balanza then asked Oton if he was a police officer;
Oton said that he was not and asked Bal anza if he was a police
officer. Balanza said that he was not, and then pointed toward
Brady and Mboore, who were standi ng together, and said, “He
get[.]” Balanza called out to More and notioned for himto cone
over. Balanza told More, “He like pick up.”

Moore asked Orton how nuch noney he had and Orton said
that he had sixty dollars. More went back to where Brady was
sitting and returned with three small pieces of rock cocai ne.
When Orton took out his noney, Brady called out to themand told
themto wait. Brady then cane over, took two pieces from Moore,
and put theminto Oton’s hand. Moore put the other piece in
Oton’s hand. Brady took the noney and wal ked away; Moore
followed. At no tine did Bal anza handl e t he purchase noney or
the cocaine. Oton signaled to the other officers that he had
bought the drugs.

After Brady and Moore |left, Balanza told Oton that he
wanted to snoke the “small rock.” Oton said that he did not
have a pi pe, but Balanza replied, “lI got a pipe.” Oton said,
“No,” and wal ked away. O ficer John Hai na apprehended Bal anza.
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Bal anza was arrested after Orton arrived and identified him In
a search incident to arrest, Haina discovered a glass pipe in

Bal anza’ s pocket. The pipe had a residue in it and was of the
type commonly used for snoking crack cocaine. An HPD crimnalist
| ater extracted the residue with a solvent and determ ned that

t he resi due wei ghed 0.004 grans and cont ai ned cocai ne.

On July 17, 1997, the grand jury indicted Bal anza,
Brady, and Moore on one count of pronoting a dangerous drug in
the second degree based upon the transaction with O ficer Oton.
The grand jury al so indicted Bal anza on one count of unlawful use
of drug paraphernalia and one count of pronoting a dangerous drug
in the third degree based upon his possession of the pipe and the
cocai ne residue. On Septenber 16, 1997, Bal anza filed a notion
to sever Count | fromCounts Il and IIl because they arose from
separate conduct and would create a risk of a conprom se
verdict.? Balanza also filed a notion for a bill of particulars.
The court denied both notions.

On Cctober 10, 1997, Bal anza noved to have the charges
agai nst himdismssed as de mnims offenses. He argued that
Count | should be di sm ssed because he only hel ped the undercover
agent | ocate drugs to purchase and that this was de mnims
because his conduct “[d]id not actually cause or threaten the
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harmor evil to be prevented” by HRS § 712-1242(1)(c). As to
Counts Il and 111, Balanza argued that the anount of cocaine in
the pipe was “m croscopic, infinitesiml and unusable as a
narcotic.” The court also denied this notion.

The case proceeded to trial before a jury. At the
cl ose of the prosecution s case, Balanza noved for a judgenent of
acquittal on all counts. He argued that he should be acquitted
of Count | based on the procuring agent defense, Count || based
on insufficient evidence, and Count II1l based on insufficient
evi dence and because, even if proved, it nerely constituted a de
mnims infraction. The trial court denied his notion as to
Count | and as to Counts Il and II1l based on sufficiency of the
evi dence; the court reserved ruling on the de mnims issue.
During the settlenment of the jury instructions, the trial court
refused to give the procuring agent defense instruction requested
by defense counsel. The jury convicted Bal anza on all counts.?

Bal anza noved for a judgnent of acquittal or a
di sm ssal based on de mnims infractions or a newtrial. A
hearing on the notion was held on Novenber 20, 1998; the court
denied the notion in its entirety and sentenced Bal anza to five
years’ probation on each count, subject to a special condition
t hat Bal anza serve one year of inprisonnent. This appeal
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foll owed. On appeal, Balanza argues that: (1) Count |1l shoul d

have been dism ssed as a de mnims offense; (2) he was entitled

to a procuring agent instruction as to Count |I; and (3) he was

entitled to separate trials for Count | and Counts Il and 111
II. DISCUSSION

A. Standard of review

Before a trial court can address whether an offense
constitutes a de minims infraction, the court nust make factual
determ nations regardi ng the circunstances of the offense; these
findings of fact are reviewed under the clearly erroneous

standard. State v. Viernes, 92 Hawai i 130, 133, 988 P.2d 195,

198 (1999). The court nust then decide whether to dism ss the
charge as a de minims offense under the circunstances
established in the findings of fact. The court’s ruling is

revi ewed under the abuse of discretion standard. 1d. A court
abuses its discretion “*if the court clearly exceeded the bounds
of reason or disregarded rules or principles of |aw or practice
to the substantial detrinent of a party litigant.”” 1d. (quoting

State v. Onellas, 79 Hawai i 418, 420, 903 P.2d 723, 725 (App.

1995)).
The standard of review for a trial court’s issuance or

refusal of a jury instruction is “'whether, when read and
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considered as a whole, the instructions given are prejudicially
I nsufficient, erroneous, inconsistent, or msleading[.]’” State
V. Sua, 92 Hawai i 61, 69, 987 P.2d 959, 967 (1999) (quoting

State v. Cabrera, 90 Hawai "i 359, 364-65, 978 P.2d 797, 802-03

(1999)) (sone citations omtted). “‘[V]erdicts based on
conflicting evidence will not be set aside where there is
substanti al evidence to support the [trier of fact’s] findings.
W have defined substantial evidence as credible evidence which
is of sufficient quality and probative value to enable a [person]
of reasonabl e caution to support a conclusion.”” 1d., (quoting

Aga v. Hundahl, 78 Hawai i 230, 237, 891 P.2d 1022, 1029 (1995))

(sonme citations and internal quotation marks omtted).

In considering a notion to sever charges, the trial
court nmust weigh the potential prejudice to the defendant agai nst
the interests of judicial efficiency. The court’s decision wll
not be reversed absent a clear showi ng of abuse of discretion.

State v. Tinms, 82 Hawai'i 499, 512, 923 P.2d 916, 929 (App.

1996) .

B. The trial court did not err in concluding that the amount of
cocaine Balanza possessed did not constitute a de minimis
infraction.

Bal anza argues that the trial court erred in denying

his post-trial notion* to dismss Count |1l because the anount of



cocaine found in the pipe constituted only a de mnims
Infraction. HRS § 702-236 (1993) provides:
(1) The court may dismiss a prosecution if, having regard to the
nature of the conduct alleged and the nature of the attendant
circumstances, it finds that the defendant's conduct:
(b) Did not actually cause or threaten the harm or evil

sought to be prevented by the law defining the offense or did so only to an

extent too trivial to warrant the condemnation of conviction].]
Bal anza argues that the follow ng facts should have led the trial
court to dismss Count |1l pursuant to HRS § 702-236: (1) the
anount all egedly possessed by himwas a trace anount; (2) he was
unawar e that he possessed any useabl e anmount; and (3) the anopunt
was in fact unusable.

We have previously rejected the sane argunents Bal anza

raises in State v. Viernes, 92 Hawai i 130, 988 P.2d 195 (1999),

whi ch addressed a de minims violation of HRS § 712-1243 (1993 &
Supp. 1998).5 In Viernes, we stated:

HRS § 702-236 provides that an offense may be de minimis where
it “[d]id not actually cause or threaten the harm or evil sought to be
prevented by the law defining the offense[.]” Under certain
circumstances, this may, as [State v. JVance[, 61 Haw. 291, 602 P.2d 933
(1979)] suggests, trump the “any amount” requirement of HRS §
712-1243. The legislative purpose of the penal statutes relating to drugs
and intoxicating compounds--including HRS § 712-1243-4is to respond to
“abuse and social harm.” Hse. Conf. Comm. Rep. No. 1, in 1972 House
Journal, at 1040. The legislature increased the penalties attendant to the
possession or distribution of methamphetamines “to counter increased
property and violent crimes.” 1996 Haw. Sess. L. Act 308, at 970. As
Vance suggests, however, if the quantity of a controlled substance is so
minuscule that it cannot be sold or used in such a way as to have any
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discernible effect on the human body, it follows that the drug cannot lead
to abuse, social harm, or property and violent crimes. Accordingly,
“proscription of possession under these circumstances may be inconsistent
with the rationale of the statutory scheme of narcotics control. Vance, 61
Haw. at 307, 602 P.2d at 944.

In the present matter, the quantity of the drug at issue was
“infinitesimal and in fact unusable as a narcotic.” See id. It is uncontested
that the substance possessed by Viernes weighed .001 grams and
contained methamphetamine. Even assuming, arguendo, that the .001
grams consisted of pure methamphetamine, Viernes adduced
uncontroverted evidence that .001 grams of methamphetamine (1) could
not produce any pharmacological action or physiological effect and (2)
was not saleable. Inasmuch as the .001 grams of methamphetamine was
infinitesimal and was neither useable nor saleable, it could not engender
any abuse or social harm. As such, Viernes’s possession of the .001 grams
of methamphetamine did not threaten the harm sought to be prevented by
HRS § 712-1243. Accordingly, the circuit court did not abuse its
discretion in determining that .001 grams of methamphetamine was de
minimis pursuant to HRS § 702-236.

It should be noted that, in so holding, this court should not be seen
as contradicting Vance and applying a “usable quantity standard” to HRS
§ 712-1243. As pointed out in Vance, the determination of the amount of
a drug necessary to constitute an offense falls solely within the purview of
the legislature. The present holding would merely recognize, as Vance
suggests, that conduct may be so harmless that, although it technically
violates HRS § 712-1243, it is nonetheless de minimis pursuant to HRS §
702-236.

Id. at 134-35, 988 P.2d at 199-200.

Viernes reaffirms our position taken in Vance that the
application of HRS § 702-236 to the drug laws is not governed
solely by a “useable quantity” standard. Further, in Viernes,

t he def endant adduced uncontroverted evidence that the amount in
guestion coul d not produce any pharnacol ogi cal action or
physi ol ogi cal effect and was not saleable. 1In contrast, in the
present case, the prosecution adduced substantial evidence that
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t he cocaine residue® in the pipe was visible to the naked eye and
coul d be scraped out and snoked again. The defense attenpted to
adduce testinony to the contrary, but the trial court determ ned
that the proffered testinmony was inadm ssible. Thus, Balanza’s
expert w tness never had the opportunity to testify that the
cocai ne residue could not be reused.

Based on the evidence adduced at trial, the trial court
did not abuse its discretion in ruling that Balanza's infraction
of HRS § 712-1243 was not de mnims within the nmeaning of HRS
§ 702-236. The trial court did not err denying Balanza s notion
to dismss Count I11.

C. The trial court should have instructed the jury on the
procuring agent defense.

Bal anza argues that the trial court erred in refusing
to instruct the jury on the procuring agent defense, which he
sought to invoke against Count |, pronoting a dangerous drug in
t he second degree.” The principle behind the procuring agent
defense is that “one who acts nerely as a procuring agent for the
buyer is a principal in the purchase, not the sale, and,
therefore, can be held liable only to the extent that the

purchaser is held liable.” State v. Reed, 77 Hawai i 72, 79, 881

P.2d 1218, 1225 (1994). Bal anza argues that the procuring agent
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def ense shoul d have been avail able to hi m because he hel ped
Oficer Oton to find a seller and did not participate in the
actual sale. He further argues that, had the jury been
instructed on the procuring agent defense, he would not have been
convi cted of Count 1.

1. Procuring agent defense under Hawai i case law

Prior to the adoption of the Hawai 'i Penal Code in

1972, Hawai i drug trafficking laws primarily crimnalized the
sal e of dangerous drugs. |In contrast, the Penal Code focuses on
the “distribution” of drugs. See Reed, 77 Hawai i at 79, 881

P.2d at 1225. |In State v. Kelsey, 58 Haw. 234, 566 P.2d 1370

(1977), we held that the procuring agent defense is not avail able
to a defendant charged with pronoting a dangerous drug. However,

in State v. Erikson, 60 Haw. 8, 586 P.2d 1022 (1978), we held

that the procuring agent defense was avail able where a bill of
particulars limted the prosecution to proving distribution
t hrough a sale.

In State v. Kim 71 Haw. 134, 785 P.2d 941 (1990), we

reiterated the holding in Kelsey and enphasi zed that a defendant
who intends to rely on Erikson nust nove for a bill of

particul ars. Because Kim had not noved for a bill of

particul ars, she was not entitled to a jury instruction on the
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procuring agent defense. |In State v. Reed, the defendant

requested a bill of particulars, but his notion was denied. 77
Hawai i at 78, 881 P.2d at 1224. W held that the trial court
did not abuse its discretion in denying the notion because Reed
received sufficient notice of the charges against himand the
informati on available to himwas sufficient to enable himto
prepare a defense and to prevent unfair surprise. Therefore,
based on Kelsey and Kim we held that the trial court did not err
inrefusing to instruct the jury on the procuring agent defense.
The procuring agent defense renains avail abl e where the
defendant is charged with the sale of drugs. The Internediate

Court of Appeals in State v. Rullman, 78 Haw. 488, 896 P.2d 944

(App. 1995), held that the procuring agent defense was avail abl e
to a defendant charged with violating HRS § 712-1247(1)(h)
(1993), which specifies “[s]ells or barters any marijuana .

in any amount.” Further, in State v. Aluli, 78 Haw. 317, 893

P.2d 168 (1995), we reversed the defendant’s conviction of
pronoting a dangerous drug in the second degree, holding that the
act of buying is not included in distributing. Aluli had been
convicted of attenpting to purchase cocai ne from an undercover
police officer.

2. Procuring agent defense in the present case
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Under the existing case |aw, the procuring agent
def ense was not avail able to Bal anza because there was no bill of
particulars limting the prosecution to proving distribution
through a sale. On appeal, Bal anza does not argue that the trial
court erred in denying his notion for a bill of particulars.
| nst ead, he argues

defense counsel meticulously went through all applicable, statutorily

required verbs and [Officer Orton] systematically denied that the

defendant had done any of the statutorily defined acts constituting

distribution and/or sales. The legal significance of defense counsel’s

questioning is that, as required by Erikson, Balanza established the

equivalent of [a] bill of particulars as a perquisite to using the procuring
agent defense . . . .

Qpening brief at 11.

Bal anza’ s argunent that the cross-exam nation of one
prosecuti on witness has the sane effect as a bill of particulars
I s unpersuasive. In submtting a bill of particulars, the
prosecution limts itself to proving its case in the manner
stated in the bill. The testinony of a single prosecution
W tness cannot bind the prosecution in a simlar manner. In
spite of Orton’s testinony, the prosecution was free to prove its
case by showi ng that Bal anza participated in any of the acts
included in the distributing requirenent.

Even though Bal anza does not raise the issue on appeal,
we may review the trial court’s denial of the notion for a bil
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of particulars under the plain error standard. “W may recognize
plain error when the error conmtted affects substantial rights
of the defendant.” Sua, 92 Hawai i at 69, 987 P.2d at 967

(quoting State v. Staley, 91 Hawai i 275, 282, 982 P.2d 904, 911

(1999)) (sone citations omtted). A trial court has the

di scretion to order a bill of particulars, and it nust exercise
this discretion in consideration of the purpose of a bill of
particulars, which is to help the defendant prepare for trial and
to prevent surprise. Reed, 77 Hawai i at 78, 881 P.2d at 1224.
Further, a trial court cannot consider the fact that ordering a
bill of particulars nay open the door to the procuring agent
defense. 1d. at 80, 881 P.2d at 1226.

W have previously held that, “*[w] here the statute
sets forth with reasonable clarity all essential elenents of the
crinme intended to be punished, and fully defines the offense in
unm st akabl e terns readily conprehensible to persons of common
under standing, a charge drawn in the | anguage of the statue is

sufficient.”” State v. Muore, 82 Hawai i 202, 216, 921 P.2d 122,

136 (1996) (quoting State v. Jendrusch, 58 Haw. 279, 283, 567

P.2d 1242, 1245 (1977)). HRS § 712-1242 provi des:

(1) A person commits the offense of promoting a dangerous drug
in the second degree if the person knowingly:
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(c) Distributes any dangerous drug in any amount.
HRS § 712-1242 is readily conprehensible to persons of common
understandi ng. Balanza' s indictnment charged that he “did
knowi ngly distribute the dangerous drug cocai ne, thereby
commtting the offense of Pronpting a Dangerous Drug in the
Second Degree . . . .” Because the indictnment was drawn
according to the | anguage of the statute and the statute is
readi |y conprehensi ble to persons of common understandi ng, the
i ndi ctment was sufficient. The trial court did not commt plain
error by denying Balanza' s notion for a bill of particulars.
Thus, under the existing case | aw, because there was no bill of
particul ars, the procuring agent defense was not available to
Bal anza.

However, the facts of the present case illustrate the
unduly harsh results of the rule established in Kim |In Erikson
we held that the procuring agent defense was applicable where
there was a bill of particulars |imting the prosecution to
proving distribution through a sale. In Kim and in Reed which
applied Kim we held that a bill of particulars is a necessary
condition to the invocation of the procuring agent defense. In
light the facts of this case, we believe that, in determ ning
whet her the procuring agent defense is available to a defendant,
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t he enphasis should be on the evidence adduced at trial, and
shoul d not depend solely on whether there was a bill of
particulars.® Were there is a bill of particulars [imting the
prosecution to proving distribution through a sale, the evidence
adduced at trial will necessarily establish only a sale.
However, defendants who are unable to obtain a bill of
particul ars should al so be able to invoke the procuring agent
def ense where warranted by the evidence adduced at trial.

In Kimand Reed, the respective trial courts were
correct, based on the evidence adduced at trial, to refuse a
procuring agent instruction. In Kim an undercover agent went to
a Hotel Street |lounge to investigate alleged drug trafficking.
According to the agent’s testinony, Kimapproached him stated
t hat she thought he used cocai ne, and asked if he would |ike her
to obtain some for him The agent asked her to obtain a gram and
she said the price would be $120. Ki m accepted the noney and
returned with the cocaine. The agent also testified that Kim
said in the future he should buy cocaine only fromher. 71 Haw
at 135, 785 P.2d at 941-42. Kimdenied nmany of the events
described by the agent, but admtted to accepting the noney from
hi m and delivering a napkin which she knew “maybe [contai ned]
cocaine.” 1d. at 136, 785 P.2d at 942.
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In Reed, the defendant participated in three drug
transactions with an undercover police officer. |In the first
transacti on, Reed negotiated the terns of the deal wth the
officer, took the officer’s noney, and delivered the cocaine to
him Reed asked the officer for sone of the cocaine; the officer
refused but gave Reed a fifteen dollar tip. 1In the second
transaction, Reed told the officer to go to a certain hotel where
the officer was nmet by Peralta, who said he worked with Reed.
Peralta and the officer negotiated a purchase price and quantity.
Reed eventually delivered the cocaine to the officer, who tipped
Reed twenty dollars. In the final transaction, the officer said
that he wanted to purchase four grans of cocaine for $400. Reed
accepted the noney and delivered one gram stating that it was
all he had in his i mredi ate possession and that he woul d have to
go el sewhere to obtain the other three grans. He then left and
returned about an hour later with the other three grans. Reed
admtted to providing the officer with cocaine, but clained that
he only did so because the officer pressured himto do so.

Under the evidence adduced in Kimand Reed, a
reasonabl e juror could have found that the defendants were, at a
m nimum acting on behalf of the sellers. However, in the
present case, Balanza did not participate in the negotiation of
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the purchase price and quantity, nor did he conme into physical
contact with the noney or the cocaine. Under these
ci rcunst ances, the procuring agent defense shoul d have been
avai l able to him

W hold that, in the absence of a bill of particulars,
where the evidence adduced at trial proves only a sale and a
reasonabl e juror could find that the defendant did not act on the
seller’s behalf, the defendant is entitled to a jury instruction

on the procuring agent defense. To the extent that State v. Kim

and State v. Reed are inconsistent wwth today’s holding, they are

overruled. 1In the present case, the evidence adduced at tri al
proved only a sale and a reasonable juror could have found that
Bal anza did not act on the seller’s behalf. The trial court
shoul d have instructed the jury on the procuring agent defense.
Further, we also hold that the evidence adduced at trial did not
support an inference that Bal anza was acting on behal f of the
seller in pronoting the sale of cocaine. There was insufficient
evi dence to support Bal anza’s conviction of pronoting a dangerous

drug in the second degree. See Erikson, 60 Haw. at 11, 586 P.2d

at 1024. Therefore, we reverse Bal anza’s conviction of pronoting
a dangerous drug in the second degree.

D. The trial court did not err in refusing to sever Count I
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from Counts II and III.

Bal anza argues that the trial court erred in denying
his notion to sever Count | from Counts Il and |1l because they
wer e based upon different facts and because the jury m ght have
convicted himfor one of fense based upon his involvenent in the
other. On Septenber 16, 1997, Bal anza filed a notion for relief
from i nproper and prejudicial joinder under Hawai i Rul es of
Penal Procedure (HRPP) Rules 8 and 14 (1997). After a hearing on
Oct ober 7, 1997, the court orally denied the notion. The ruling
was entered in an order dated Cctober 16, 1997.

The record on appeal contains no indication that
Bal anza renewed his notion for severance either at the close of
the prosecution’s case or at the close of all evidence.® W have
previously ruled that a failure to renew a pretrial notion for

severance waives the claim State v. Hilongo, 64 Haw 577, 5709,

645 P.2d 314, 316 (1982) (citing State v. Matias, 57 Haw. 96, 99-

100, 550 P.2d 900, 902-03, (1976)). This is due in part to the
difficulty of making a finding of prejudice before trial.
Matias, 57 Haw. at 98, 550 P.2d at 902. |Insofar as Bal anza did
not renew his notion for severance at the close of the
prosecution’s case or at the close of all evidence, his claimof

error on this point was wai ved.
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However, assum ng arguendo that this point was properly
preserved for appeal, the trial court did not err in denying
Bal anza’s notion for severance. HRPP Rule 8(a) (1998) provides:

Two or more offenses may be joined in one charge, with each offense
stated in a separate count, when the offenses:

(2) are based on the same conduct or on a series of acts connected
together or constituting parts of a single scheme or plan.

Where joinder is proper under Rule 8, subsequent severance is
governed by HRPP Rul e 14, which states:
If it appears that a defendant or the government is prejudiced by a
joinder of offenses or of defendants in a charge or by such joinder for trial
together, the court may order an election or separate trials of counts, grant
a severance of defendants or provide whatever other relief justice requires.
(Enmphasi s added.) The decision to sever is in the sound
di scretion of the trial court; a defendant is not entitled to a
severance as a matter of right. Mtias, 57 Haw. at 98, 550 P.2d
at 902. After a notion is brought under HRPP Rule 14, the trial
court nmust weigh the possible prejudice to the defendant agai nst
the public interest in judicial econony. Tinmas, 82 Hawai i at
512, 923 P.2d at 929.

In denying Bal anza’s notion for severance, the trial
court found that “[t]he offenses that Bal anza is charged with are

based on a series of acts connected together, and therefore

j oi nder of charges is proper under [HRPP] Rule 8(a)(2)[.]” Count
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| and Counts Il and Il were based upon two rel ated incidents.
Bal anza first, with Brady and Moore, allegedly distributed three
pi eces of rock cocaine to Oficer Oton. Then Balanza all egedly
asked Orton if he could snoke one of those pieces in a pipe,
found on Bal anza, which already contained cocai ne residue. The
court did not abuse its discretion in finding that these
incidents were a connected series of acts.

The trial court’s order did not include a finding
regarding the HRPP Rul e 14 bal ancing. However, this error was
harm ess because the result was correct. One of the factors the
trial court may consider in the Rule 14 bal ancing is whether
substantially the same witnesses would testify at the separate

trials if severance were granted. State v. Myazaki, 64 Haw

611, 623, 645 P.2d 1340, 1349 (1982). |If Count | had been
severed from Counts Il and 111, substantially the sane w tnesses
woul d have testified at each trial. Balanza s individual
encounter with Oficer Oton arose fromthe “buy bust” involving
the three defendants, and the pipe was di scovered when Bal anza
was searched incident to his arrest for his participation in the
“buy bust.”

On appeal , Bal anza argues that:

The key issue . . . was the jury’s potential to use the introduction of
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evidence pertaining to his alleged possession of the drug pipe and the
residue found therein . . . to infer a criminal disposition on Balanza’s part
as an accomplice in the alleged sale of the drugs to the undercover officer
Or vice versa.

Opening brief at 13. There may have been a mni mal anmount of
potential prejudice in the joinder of the counts. However, such
prejudi ce was effectively dispelled by the trial court’s jury

i nstruction that:

Defendant Robert Balanza is charged with more than one offense
under separate counts in the indictment. Each count and the evidence that
applies to that count is to be considered separately. The fact that you may
find Defendant Robert Balanza not guilty or guilty of one of the counts
charged does not mean that you must reach the same verdict with respect
to any other count charged.

Ajury is presuned to have followed the court’s instructions.

State v. Jhun, 83 Hawai i 472, 482, 927 P.2d 1355, 1365 (1996).
Thus, the possible prejudice to Bal anza was outwei ghed by the
public interest in judicial efficiency. W hold that the trial
court did not abuse its discretion in denying Bal anza’s notion
for severance.
III. CONCLUSION

For the forgoing reasons, we affirm Bal anza’'s
convictions of Counts Il and |1l and reverse his conviction of
Count 1. We remand the case with instructions to enter a

judgnent of acquittal as to Count I.
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1. Acting Associate Justice Raffetto was assigned by reason of the
vacancy created by the resignation of Justice Klein, effective
February 4, 2000. On May 19, 2000, Sinmeon R Acoba, Jr. was
sworn-in as associate justice of the Hawai 'i Suprene Court.
However, Acting Associate Justice Raffetto remains on the above-
captioned case, unless otherw se excused or disqualified.

2. Balanza’s notion al so requested severance from More and
Brady. However, on appeal, Bal anza does not contest the trial
court’s ruling on the joinder of defendants.

3. Moore pled no-contest and Brady was convicted as charged under
Count 1. Brady’'s conviction was summarily affirmed in a separate
appeal . State v. Brady, No. 21901 (Haw. Aug. 26, 1999).

4. In his opening brief, Balanza argues that the trial court
erred in denying his pretrial nmotion to dismss Count Il on de
mnims grounds. However, in light of the fact that he relies on
t he evi dence adduced at trial to support his position, he is
clearly contesting the trial court’s denial of his post-trial
nmotion for judgnment of acquittal or, in the alternative, for

di sm ssal on de mnims grounds.

5. HRS § 712-1243(1) (1993) states: “A person conmts the
of fense of pronoting a dangerous drug in the third degree if the
per son know ngly possesses any dangerous drug in any anount.”

6. At trial, defense wi tness Mark Hagadone, Ph.D., testified that
his tests indicated that the residue was approxi mately 95% pure
cocaine. Therefore, approximtely 0.0038 grans of the residue
was cocai ne.

7. HRS § 712-1242 states:
(1) A person commits the offense of promoting a dangerous drug
in the second degree if the person knowingly:
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(c) Distributes any dangerous drug in any amount.

HRS § 712-1240 (1993) provides that “*[t]o distribute nmeans to
sell, transfer, prescribe, give, or deliver to another, or to

| eave, barter, or exchange with another, or to offer or agree to
do the sane.”

8. Qur research found no other jurisdiction that requires the
defendant to obtain a bill of particulars as a necessary
condition to invoking the procuring agent defense. In
Commonweal th v. Simone, 291 A 2d 764 (Pa. 1972), the

Pennsyl vani a Suprene Court adopted the sanme rule we adopted in
Eri kson. However, no subsequent case applied Simone to require
a bill of particulars before a defendant could utilize the
procuring agent defense. In State v. Cote, 444 A 2d 34 (Maine
1982), the Maine Suprene Court, after having held that the trial
court had properly denied the defendant’s notion for a bill of
particulars, held that the trial court did not err in refusing to
instruct the jury on the procuring agent defense because “the
jury could have found that the defendant . . . had acted as an
acconplice of the sellers.” 1d. at 37.

9. On March 30, 1998, Bal anza filed a notion in |limnie renew ng
his notion to sever and the trial court orally denied the notion.
The trial began on March 31. In Balanza' s notion for judgnent of
acquittal or in the alternative dismssal based upon de mnims
infraction or in the alternative notion for newtrial, filed on
April 14, 1998, he argued that “[t]he court shoul d consider
granting defendant’s notion [for new trial], in the interests of
justice, due to . . . the failure to sever counts . .
However, this is not the equival ent of renewing his notion for
sever ance.
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