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OPINION

On March 30, 1999, plaintiffs, George Hudson, S ., on behalf of
the estate of his deceased son, George Hudson, Jr., and Ednarine
Hudson, individualy and as mother and next friend of RonitaMilton,
filed suit against the City of Chicago, former Chicago Fire
Commissioner Edward P. Altman, and unknown Chicago fire
department personnel. Count | of plaintiffS complaint alleged



negligence, and count |11 aleged willful and wanton misconduct in
providing emergency servicesto George Hudson, Jr.

In October 1999, the circuit court of Cook County granted
defendants' motion to dismissthe negligence count on theground that
the City and its employees were immune under section 3.150 of the
Emergency Medicd Services(EMS) SysemsAct (2101LCS50/3.150
(West 2000)).

On duly 25, 2002, plaintiffs voluntarily dismissed the remaining
willful and wanton misconduct count pursuant to section 2-1009 of
the Code of Civil Procedure (the Code) (735 ILCS 5/2-1009 (West
2000)). On July 23, 2003, plaintiffs refiled their action, setting forth
only onecount for willful and wanton misconduct. Defendants moved
to dismiss pursuant to section 2—619 of the Code (735 ILCS 5/2—619
(West 2006)), arguing that the refiled action was barred by res
judicata. The circuit court granted themotion, and the appellate court
affirmed (No. 1-04-0338 (unpublished order under Supreme Court
Rule 23)). We allowed plaintiffs petition for leave to gpped (21011l.
2d R. 315), and we granted the Illinois Trial Lawyers Association
leaveto fileabrief amicus curiae in support of plaintiffs (210 Ill. 2d
R. 345).

BACKGROUND

In November 1998, five-year-old George Hudson, Jr., died from
acute asthma exacerbation. OnMarch 30, 1999, plaintiffsfiled atwo-
count wrongful-death complaint (Hudson 1), aleging tha on
November 25, 1998, George J.’s mother, Ednarine, called 911 to
request emergency assistance and informed the operator that the child
was having breathing problems. Despite being informed that the child
was suffering severe breathing problems, defendants dispatched afire
engine. The fire engine had no advanced life support and was the
wrong equipment under the circumstances. An advanced life support
ambulancearrivedapproximately 15 minutesafter Ednarineg’s911cal.
Paintiffs claimed that George J. died as a result of the delay in
providing advanced life support. Plaintiffs complaint alleged in count
| that defendants were negligent and in count Il that defendants had
engaged in willful and wanton misconduct.



Defendants moved to dismiss the negligence count pursuant to
section 2-619(a)(9) of the Code (735 ILCS 5/2—619(a)(9) (West
2000)), claiming immunity under section 3.150 of the EMS Act (210
ILCS 50/3.150 (West 2000)). In October 1999, the circuit court
dismissed plantiffs negligence claim with prejudiceand continued the
cause of action asto the willful and wanton misconduct count. On
Jduly 25, 2002, the circuit court granted plaintiffs motion to
voluntarily dismissthe willful and wanton misconduct count.

On July 23, 2003, plaintiffs refiled their wrongful-death action,
setting forth only one count for willful and wanton misconduct
(Hudson I1). The refiled complaint additionally claimed that prior to
November 25, 1998, defendant City of Chicago knew that George Jr.
had previously suffered serious asthmatic episodes at his home.

DefendantsmovedtodismissHudson | pursuant to section 2—619
of the Code (735 ILCS 5/2-619 (West 2000)), claiming that it was
barred by res judicata. The circuit court agreed with defendants
argument that the dismissal of plaintiffs' negligence claim in Hudson
| constituted an adjudication on the merits and that res judicata bars
not only matters that were determined in the first action, but also
matters that could have been determined in the original action. The
circuit court therefore held that res judicata barred plantiffs willful
and wantonclaimand granted defendants’ motionto dismissplaintiffs
refiled action.

Paintiffs appealed, contending that the circuit court improperly
dismissed Hudson |1 based on res judicata. The appdlate court
affirmed, relying on Rein v. David A. Noyes & Co., 172 I1l. 2d 325
(1996), and held that res judicata barred plaintiffs from refiling their
willful and wanton misconduct claim.

ANALY SIS

The centra issueiswhether theinvoluntary dismissal of plaintiffs
negligenceclaimand plaintiffs subsequent voluntary dismissal of their
remaining willful and wanton misconduct claim barred the refiling of
their willful and wanton misconduct claim under the doctrine of res
judicata. Plaintiffscontend that the gppellatecourt erredinconcluding
that thewillful and wanton misconduct claiminHudson I was barred
by res judicata because there was no find adjudication on the merits
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of their voluntarily dismissed willful and wanton misconduct claimin
Hudson I. Defendants maintain that the dismissal of plaintiffs
negligence count in Hudson | was afinal adjudication on the merits
for purposesof resjudicata and that, applying this court’ s decisionin
Rein, resjudicatabarsplaintiffs willful and wanton misconduct claim.
We agree with defendants and hold that plaintiffs refiled willful and
wanton misconduct claimisbarred by res judicata.

“Thedoctrineof resjudicata providesthat afina judgment onthe
merits rendered by a court of competent jurisdiction bars any
subsequent actions between the same parties or their privies on the
same cause of action.” Rein, 172 I1l. 2d at 334. Resjudicata bars not
only what was actually decided in the first action but also whatever
could have been decided. La Salle National Bank v. County Board of
School Trustees, 61 111. 2d 524, 529 (1975). Three requirements must
be satisfied for res judicata to apply: (1) a find judgment on the
merits has been rendered by a court of competent jurisdiction; (2) an
identity of cause of action exists; and (3) the partiesor their priviesare
identica in both actions. Downing v. Chicago Transit Authority, 162
11I. 2d 70, 73-74 (1994).

Paintiffsdo not disputethat the second and third requirementsare
met here. Plaintiffs contend, however, that the first element is not
satisfied because the willful and wanton misconduct count was never
adjudicated on the merits. Plaintiffs concede that their negligence
claim was dismissed on the merits in Hudson I. The trid court
dismissed the negligence count based on the defendants’ statutory
immunity, and Supreme Court Rule 273 providesthat “ aninvoluntary
dismissal of an action, other than a dismissal for lack of jurisdiction,
for improper venue, or for failure to join an indigpensable party,
operates as an adjudication upon the merits’ (134 Ill. 2d R. 273).
Accordingly, the involuntary dismissal of plaintiffs' negligence claim
inHudson | constituted an adjudication on the meritsfor resjudicata
purposes.

After their negligence count was dismissed onthemerits, plaintiffs
voluntarily dismissed their willful and wanton count pursuant to
section 2—1009(a) of the Code (735 ILCS 5/2—-1009(a) (West 2000)).
Section 2-1009(a) provides that “[t]he plaintiff may, & any time
beforetrial or hearing begins, *** dismisshisor her action or any part
thereof as to any defendant, without prejudice, by order filed in the
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cause.” 735 ILCS 5/2-1009(a) (West 2000). Once the voluntary
dismissal was entered, Hudson | wasterminated initsentirety and dl
final orders became immediately appealable. See Dubina v. Mesirow
Realty Development, Inc., 178111.2d 496, 503 (1997). Approximately
one year later, plaintiffs refiled their willful and wanton clam in
Hudson |1, purportedly pursuant to section 13-217 of the Code. This
section provides:
“Reversal or dismissal. I n the actions specified in Article
X111 of thisAct or any other act or contract wherethetime for
commencing an actionislimited, if judgment is entered for the
plaintiff but reversed on appeal, or if thereis averdict in favor
of the plaintiff and, upon amotion in arrest of judgment, the
judgment is entered againg the plaintiff, or the action is
voluntarily dismissed by the plantiff, or the action isdismissed
for want of prosecution, or theactionisdismissed by aUnited
States Digrict Court for lack of jurisdiction, or the action is
dismissed by a United States District Court for improper
venue, then, whether or not the time limitation for bringing
such action expires during the pendency of such action, the
plaintiff, his or her heirs, executors or adminigrators may
commence a new action within one year or within the
remaining period of limitation, whichever isgreater, after such
judgment isreversed or entered against the plaintiff, or after
the actionisvoluntarily dismissed by theplaintiff, or theaction
isdismissed for want of prosecution, or the action isdismissed
by a United States District Court for lack of jurisdiction, or
the action is dismissed by a United States District Court for
improper venue.” 735 ILCS 5/13-217 (West 1994).

Thisfiling by plaintiffswas not acontinuation of Hudson |, but rather
an entirely new action. See Dubina, 178 1ll. 2d at 504. Haintiffs
contend that they were entitled to proceed with Hudson || because, as

'This version of section 13-217 preceded the amendments of Public Act
897, 8§15, eff. March 9, 1995. This court found Public Act 89—7
uncongitutional initsentirety in Best v. Taylor Machine Works, 179 I1I. 2d
367 (1997). The verdson of section 13-217 currently in effect is, therefore,
the version that preceded the amendments of Public Act 89—7. See Unzcker
v. Kraft Food Ingredients Corp., 203 11l. 2d 64, 71 n.1 (2002).
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far as their willful and wanton misconduct claimwasconcerned, there
was no order that was both final and meritorious.

Defendants argue, and we agree, that plaintiffS argument is
defeated by thiscourt’sdecisonin Rein. InRein, the plantiffsfiled an
eight-count complaint (Rein 1) dleging that the defendants
fraudulently misrepresented the character of certain securities that
they had sold to the plaintiffs. In some of the counts, the plantiffs
sought rescission of the purchase pursuant to section 13 of thelllinois
Securities Law of 1953 (lll. Rev. Stat. 1989, ch. 121%, par.
137.13(A)(1)). In other counts, the plaintiffs alleged common law
fraud and breach of fiduciary duty. The trial court dismissed three of
the rescisson counts on statute of limitations grounds. Thetrid court
denied the plaintiffs' request for a Rule 304(a) (155 I1l. 2d R. 304(a))
finding that there was no just reason to delay enforcement or appeal
of thedismissed rescission counts. Plaintiffsthenvoluntarily dismissed
the remaining countsof their complaint pursuant to section 2-1009(a)
of the Code. Plaintiffs appealed the dismissal of the rescission counts,
and the appellate court affirmed the dismissal. See Rein, 172 11l. 2d at
328-30.

After the unsuccessful gppeal, and approximately 19 monthsafter
voluntarily dismissing their remaining counts, plaintiffs refiled their
entirecase, incduding therescisson countsthat werethesubject of the
unsuccessful appeal in Rein | in a complaint that was “virtually
identical” to thecomplaint filedinRein . Rein, 17211l. 2d at 331. The
trial court dismissed plaintiffs complaint based on res judicata and
statute of limitations grounds. The appdlate court affirmed the
dismissal of plaintiffs complaint. Rein v. David A. Noyes & Co., 271
. App. 3d 768 (1995). The mgority held that both the rescisson
counts and the common law counts were barred by res judicata. One
judtice dissented, arguing that res judicata did not bar the common
law counts. Rein, 271 Ill. App. 3d a 775-78 (Rathje, J., dissenting).

On appedl, this court affirmed the appelate court mgority. This
court first held that the rescisson counts were clearly barred by res
judicata. Those counts had been dismissed on statute of limitations
groundsinRein |, and the dismissal was upheld on appeal. Rein, 172
ll. 2d at 334-36.

Thiscourt next discussed the common |aw counts, which had been
voluntarily dismissed by the plaintiffs after the dismissa of the
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rescission counts. This court explained that three requirements must
be met for resjudicata to apply. There mus be: (1) afinal judgment
on the merits rendered by a court of competent jurisdiction; (2)
identity of cause of action; and (3) identity of partiesor their privies.
Rein, 172 1ll. 2d at 337. The court then determined that dl three of
these requirements had been met with respect to the counts that
plantiffs had voluntarily dismissed. Rein, 172 11l. 2d at 338-39. This
court determined that there was an identity of parties (Rein, 17211l
2d at 338) and an identity of causesof action (Rein, 17211l. 2d at 338-
39). With respect to whether there was an adjudication on the merits
of the voluntarily dismissed counts, this court held the following:

“The first element of res judicata is met here because the
digmissal of the rescisson counts with prgudice in Rein |
operates as an adjudication on the merits for purposes of res
judicata, as explained earlier. Although there was not an
adjudication on the merits of the common law countsin Rein
I, the concept of resjudicataisbroader than plaintiffs suggest.
If the three elements necessary to invoke res judicata are
present, res judicata will bar not only every matter that was
actually determined in the first suit, but also every matter that
might have been raised and determined in that suit. Torcasso
v. Sandard Outdoor Sales, Inc., 157 1ll. 2d 484, 490 (1993).
Therefore, if the three requirements of res judicata are met
and the common law counts could have been determined in
Rein|, plaintiffswill be barred from litigating thecommon law
countsinRein 11.

* k% *

Because the common law counts arise out of the same set
of operative facts as the rescisson counts, plaintiffs could
have litigated and resolved these dams in Rein |I. Having
falled to do so, plantiffs are barred by the doctrine of res
judicata from attempting to raise and litigate them in Rein 11,
even though there was no adjudication on the merits of these
caims in the prior suit. See Restatement (Second) of
Judgments 824 (1982).” Rein, 172 11l. 2d at 337-39.

After holding that the voluntarily dismissed countswere barred by res
judicata, this court next discussed the policy against claim-splitting.
This court explained that the principle that res judicata prohibits a
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party from seeking relief on the basis of issues that could have been
resolved in a previous action servesto prevent parties from splitting
their claims into multiple actions. Rein, 172 11l. 2d a 339-42. This
court then adopted the exceptions to claim-splitting set forth in
section 26(1) of the Restatement (Second) of Judgments (1982).
Under this section, the rule against claim-splitting would not bar a
second action if:

“(1) the parties have agreed in termsor in effect that plaintiff
may Fplit hisclaim or the defendant has acquiesced therein; (2)
the court in the first action expresdy reserved the plaintiff's
right to maintain the second action;!? (3) the plaintiff was
unable to obtan relief on hisclaim because of aredriction on
the subject-matter jurisdiction of the court in thefirst action;
(4) the judgment in the first action was plainly inconsstent
with the equitable implementation of a statutory scheme; (5)
the case involves a continuing or recurrent wrong; or (6) it is

*The comments to section 26 of the Restatement indicate that an example
of a court expressy maintaining a plaintiff’s right to maintain a second
action may bewhen thecourtindicatesthat itsjudgment iswithout prejudice
to the bringing of a second action. See Restatement (Second) of Judgments
§26(1), Comment b (1982). This comment further references section
20(1)(b), and Comment f-i thereto (Restatement (Second) of Judgments
§20(1)(b), Commentsf throughi (1982)), which setsforth the unremarkable
proposition that a voluntary dismissal of an action is typically without
prejudice to the bringing of a second action. When commenting on this
particular exception to claim-splitting, this court explained in Rein that the
use of “without prejudice’ languageis not sufficient to protect a plaintiff
against the bar of resjudicatawhen another part of plaintiff’s case hasgone
tofina judgment in a previous action: “the trial judge s granting plaintiffs
motion to voluntarily dismiss the common law counts without prejudice
under section 2—1009 should not be interpreted as immunizing plaintiffs
agai nst defenses def endants may rai sewhenthevoluntarily dismissed counts
weerefiled.” Rein, 172 11l. 2d at 342. As Rein pointed out, aplaintiff could
not fileacomplaint with multipl e counts, takeava untarily dismissal without
prejudice of some of the counts, pursue the undismissed counts to final
judgment, and then harassthedef endant with successive suitssimply because
the dismissals of those counts were entered “without prejudice.” Rein, 172
[1l. 2d at 343.

-8



clearly and convincingly shown that the policies favoring
precluson of a second action are overcome for an
extraordinary reason.” Rein, 172 I1l. 2d at 341.

The court foundthat none of these exceptions were present. Rein, 172
l1l. 2d at 341-42. Next, this court addressed plaintiffs’ claim that
sections 2-1009 and 13-217 of the Code gave theman absolute right
to refile the voluntarily dismissed countswithin one year or withinthe
remaining period of limitations. This court acknowledged plaintiffs
rights under these sections, but held that these legidatively created
rightsdid not automatically immuni ze plaintiffs against resjudicata or
any other legitimate defenses that adefendant might assert. Rein, 172
[l. 2d at 342-43. Findly, this court noted two policy justificationsfor
its holding. Firg, it would prevent a party from filing an action with
multiple claims, dismissng severd of the counts, obtaining a final
judgment onthe undismissed countsand, if unsuccessful onthe counts
not dismissed, refiling the previously dismissed counts. Second, it
would prohibit plaintiffsfromusing voluntary dismissasto circumvent
ajudge' s refusal of a Rule 304(a) certification. Rein, 172 Ill. 2d at
343.

Rein thus sandsfor the propostion that a plaintiff who splitshis
claims by voluntarily dismissing and refiling part of an action after a
final judgment has been entered on another part of the case subjects
himself to a res judicata defense. Once the holding of Rein is
understood, the andysisinthe present case becomes an unremarkable
exercise. If we smply insert the case names and the types of counts
fromthis case into the above-quoted passage from Rein, we would get
the following:

“The first eement of res judicata is met here because the
dismissal of the [ negligence count] with prejudicein [Hudson
I] operates as an adjudication onthemeritsfor purposesof res
judicata, as explained earlier. Although there was not an
adjudication onthe meritsof the [willful and wanton count] in
[Hudson [], the concept of res judicata is broader than
plaintiffssuggest. If the three dements necessary to invokeres
judicata are present, res judicata will bar not only every
matter that was actually determined in the first suit, but also
every mater that might have been raised and determined in
that suit. Torcasso v. Sandard Outdoor Sales, Inc., 157 111. 2d
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484, 490 (1993). Therefore, if the three requirements of res
judicata are met and the [willful and wanton count] could
have been determined in [Hudson I], plaintiffs will be barred
from litigating the [willful and wanton count] in [Hudson I1].

* k% *

Because the [willful and wanton count] arises out of the
same set of operative factsasthe[ negligence count], plaintiffs
could have litigated and resolved [this claim] in [Hudson I].
Having failed to do so, plaintiffs are barred by the doctrine of
res judicata from atempting to raise and litigate [it] in
[Hudson 1], even though there was no adjudication on the
merits of [this claim] in the prior suit.”* See Rein, 17211l. 2d
at 337-39.

We next look to seeif any of the exceptions to the rule againg claim-
splitting are applicable. See Rein, 172 I1l. 2d at 341. Just as none of
them were present in Rein, none of them are present here.
Accordingly, Rein compels an affirmance of the appellate court’s
decision.

Paintiffs and ITLA take two different approaches in trying to
avoid this dearly controlling authority. Plaintiffs argue that Rein is
diginguishable, while I TLA arguesthat Rein was right for thewrong
reason. According to ITLA, Rein reached the correct result but the
andysisit used threatens separation of powers principles. We address
plaintiffs’ arguments first.

Paintiffsfirst contend that Nowak v. &. Rita High School, 197 11.
2d 381 (2001), is more smilar to this case than Rein and that Nowak
compels a reversal of the appellate court. This argument is easily

*If there was any doubt whether this court viewed the refiling of a
voluntarily dismissed count as a new action, it was resolved in Dubina v.
Mesirow Realty Development, Inc., 178 I1l. 2d 496, 504 (1997), in which
this court explained that arefiled count was a new, distinct action. Thus,
when a plaintiff voluntarily dismisses the remaining part of an action, all
final ordersintheold action become immediately appealable. Therefiling of
the voluntarily dismissed count does not transform the final orders entered
in the previous case into nonfinal ones, because the refiling commences a
new action. Dubina, 178 Ill. 2d at 503-04.
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refuted. In Nowak, the plaintiff sought recovery for aviolation of the
Americanswith DisabilitiesAct of 1990 (ADA) (42U.S.C. 812101 et
seq. (1994 & Supp. 1997)). He brought his action, dong with a
pendent state clam, in federd court. The district court granted the
defendant summary judgment on the ADA claim, finding that the
plaintiff was not a“qudified individual” under the ADA. The court
then exercised its statutory discretion to declinejurisdiction over the
pendent state claim and dismissed that claim for lack of jurisdiction.
When the plaintiff refiled the state clam in state court, the defendant
argued that it was barred by res judicata. This court agreed with the
appdlate court’s concluson that res judicata did not bar the claim.
The defendant in Nowak relied on River Park, Inc. v. City of Highland
Park, 184 I1l. 2d 290 (1998), in which this court held that a plaintiff
was barred by res judicata from bringing claimsin state court that he
could have asserted in a previous federd action. This court
diginguished River Park as follows:

“Because plaintiff was required to assert al of its related
claimsin the federal action, and failed to do so, and because
the dismissal of thefederd action congituted an adjudication
on the merits for purposes of Supreme Court Rule 273 (134
ll. 2d R. 273), wefound that the doctrine of resjudicata had
been properly applied by the circuit court to bar the
subsequent assertion of claims that should have been raised in
the federal action.

In this case, plaintiff asserted his contract tenureclamin
thefederal action, asrequired by the transactional test, only to
have his claim dismissed by the district court ‘for lack of
jurisdiction’ after an adverse decision on his ADA clam.
Whether that dismissd was discretionary or otherwise is
besde the point; it was a dismissal for lack of jurisdiction.
There was no adjudication of the merits on that claim despite
plaintiff's proper and timely assertion of the claim. With
respect to that timely asserted claim, plaintiff did not get his
day in court and, therefore, res judicata does not apply.”
(Emphasesin origina.) Nowak, 197 1ll. 2d at 392.

Paintiffs argue that Nowak is indistinguishable from the present
case, focusing on the above statement that “there wasno adjudication
of the merits on that claim despite plantiff's proper and timedy
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assertion of the clam.” However, the very next sentence shows why
the two cases are different. The plaintiff in Nowak did not get his day
in court on his dismissed state law claim. The federal court declined
to exercise jurisdiction over that claim, so plaintiff had not had the
opportunity to litigate that clam when he filed it in state court. By
contrast, plantiffs here, just like the plaintiffs in Rein, did have the
opportunity to litigate all of their claims. However, they chose to
voluntarily dismiss part of their case and commence a second action,
after part of their case had been finaly determined in a previous
action. Thus, it is the following passage from Rein, rather than the
above passage from Nowak, that applies to plaintiffs:

“Thus, following thefinal adjudication of the rescisson counts
in Rein |, plaintiffs were barred from litigating the common
law counts in a subsequent action. To avoid the bar of res
judicata, plaintiffs could have proceeded to a decison onthe
merits of the common law counts in Rein | and, if
unsuccessful, gppeaed both the result regarding the common
law countsand thetrial judge’s order dismissingtherescisson
counts with prejudice. By failing to proceed on the common
law counts in the first action, plaintiffs are barred from
attempting to litigate those issues in a subsequent suit. See
Restatement (Second) of Judgments 8§24 (1982).” Rein, 172
ll. 2d at 340.

We also noted above that Rein relied on the Restatement (Second) of
Judgments in setting forth six exceptions to the rule agang claim-
splitting and determined that none of the exceptions were present in
Rein. By contrast, the situationin Nowak falls squarely within thethird
of these exceptions: “the plaintiff was unable to obtain relief on his
claim because of arestriction on the subject-matter jurisdiction of the
court inthefirst action.” SeeRein, 172 111. 2d at 341. Nowak isplainly
diginguishable,

Paintiffsnext arguethat Reinisdigtinguishable and does not apply
here. Accordingto plaintiffs, Rein set fortha" case-specific, anti-abuse
doctrine.” Paintiffs bypass Rein’'s holding on the res judicata issue
and focus in on the two policy considerations that Rein gave in
support of itsholding: (1) that acontrary holdingwould meanthat any
plaintiff could file a complaint with multiple counts, voluntarily
dismisssome, proceed to judgment on the undismissed countsand, if
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unsuccessul, refiletheother counts; and (2) acontrary holdingwould
emasculate Rule 304(a) by dlowing plaintiffs to use voluntary
dismissals as a means to appeal when atrial judge denies a plaintiff's
request to make a Rule 304(a) finding. See Rein, 172 1l. 2d at 343.
This, however, was not Rein’ sholding, nor wasit Rein’ sexplanation
of why resjudicataapplied. Theseweresimply policy reasonsthat the
court gaveinfavor of theresult it had aready reached. Rein’ sholding
on the res judicata issue, which we have discussed in detail aove,
was saed severd paragraphs earlier in the opinion. This court held
that res judicata applied because dl three ements of res judicata
werepresent. Moreover, wedo not find any indicationin Rein that its
holding was meant to be limited to these two situations.

Paintiffs seem to have no quarrel with the proposition that res
judicata would apply to the first of the two situations described in
Rein. The second of the two situations is closer to what happened
here, except for the fact that the atorney here did not seek Rule
304(a) language after the negligence count wasdismissed and did not
appeal that dismissal when it became appealable.” This, however, isa
distinction without a difference. An atorney’ s subjective motivation
intaking avoluntary dismissal is not part of aresjudicataanayss. As
Reinrecognized, threefactorsdeterminewhether resjudicata applies:
(1) afinal judgment on the merits rendered by a court of competent
jurisdiction; (2) identity of cause of action; and (3) identity of parties
or their privies. Rein, 172 Ill. 2d at 337. Rein’s discussion of why
these factors were met applies equally here.

If Rein’ scentral thesis-that if thereisan adjudication on the merits
of one claiminacase, this determination will haveresjudicata effect
on the filing of any other claims that could have been raised and
determined in the first case-is accepted, there are only two possible
ways to reach different results in Rein and the present case. One
possibility is that res judicata generally does not apply to therefiling
of voluntarily dismissed counts after afina, gopedable judgment has

*I't appearsthat this was not a conscious chaiceby plaintiffs. Defendants
have asked this court to take judicial notice of Cook County circuit court
case No. 04-L-008252, in which plaintiffs are suing their original trial
attorney for malpracticefor, inter alia, failing to appeal thedismissal of their
negligence count.
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been entered in the first case, but that this court decided to apply that
doctrine in Rein anyway because it did not like the behavior of the
plaintiffs attorneys. The other possibility isthat resjudicata generdly
does apply to the refiling of voluntarily dismissed counts after afinal
appealable judgment has been entered inthe first case, but that some
exception gpplieshere. It cannot be thefirst of these two possibilities,
because surely no one would argue that courts are free to invoke
wholly inapplicablelegal doctrinesaspunitivemeasures. Thus, if Rein
isdistinguishableit would have to be on the bass that an exceptionto
resjudicata gpplies here. However, as we noted above, thiscourt in
Rein set forth the six situations in which it would be inequitable to
aoply theruleagainst claim splitting, and none of those exceptionsare
present here.

Paintiffs refer to Rein asa “pernicious error” and complan that
applying Rein herewould mean that “whenever any count in amulti-
count complaint is dismissed on the merits, none of the surviving
counts may be voluntarily dismissed and subsequently refiled.”
Paintiffsareincorrect. Thiscourt hasset forth 9x stuationsin which
plaintiffs will be allowed to split their claims into multiple actions.
Moreover, oneof these sStuationsisif the defendant acquiescesinthe
claim-gplitting. Rein, 172 Ill. 2d at 341. Thus, if an atorney is
considering taking a voluntary dismissal after a final judgment has
been entered on pat of his case, he can seek the defendant’s
acquiescenceintherefiling. If thedefendant isunwilling to do so, then
the atorney will know that he proceeds at his peril.

Findly, plaintiffs argue that Rein will have a chilling effect on
plaintiffs willingness to allege nove or speculative theories of
recovery. According to plaintiffs, a party will have to think twice
about adding nove or speculativetheories of recovery to a complaint
because that party may lose his or her right to take a voluntary
digmissal and to refile the complaint if the novel or speculative counts
are dismissed on the merits. Defendants respond that plaintiffs are as
free after Rein as before to bring novel or speculative claims.
Moreover, they are till free to voluntarily dismiss and refile, aslong
as they do so before any final judgments are entered in the case
Defendants contend that the only effect of Rein isthat plaintiffs who
have both sound claims and speculative ones may have to weigh
whether it is more important to take a chance with the speculative

-14-



claim or to have a better chance of being able to maintain an absolute
right to voluntarily dismiss and refile. The stronger the claim, the
greater the likelihood that a plaintiff will opt to include it. For more
speculativeor frivolous clams, however, there will beanincentivefor
the plaintiff to think twice about including it. Defendants see nothing
wrong with such aresult and argue that, had plaintiffs themselves not
insisted on bringing a negligence suit against an entity that is
statutorily immune from negligence suits, they would not be in the
predicament they find themselvesin today. Be that as it may, we add
once more that Rein allows plaintiffs to claim-split in six different
situations, and one of theseisif the defendant acquiesces.

ITLA, asamicuscuriae, argues that the result in Rein was correct
but that the court’s res judicata analysis was not. ITLA argues that
the real problem in Rein was that the plaintiffs attempted to use a
voluntary dismissal as away to avoid the trial court’s denial of Rule
304(a) language. ITLA seizes on the following sentence from Rein:
“Moreover, an interpretation contrary to that reached here would
emasculate Rule 304(a) by alowing a plaintiff to circumvent a trid
judge's denial of a Rule 304(a) certification by refiling previously
digmissed counts following an unsuccessful judgment or appeal on
counts not previously dismissed.” Rein, 172 Ill. 2d at 343. ITLA
points out that this court has previously recognized the legidative
prerogative in enacting sections 2—1009 and 13-217, while a the
sametimemaintaining thiscourt’sright to regulatethejudicial system.
See Gibellina v. Handley, 127 IlI. 2d 122 (1989); O’ Connell v. S.
Francs Hospital, 112 11l. 2d 273 (1986). ITLA maintans that this
court can use this rationale to clarify that Rein was meant to apply
only to those plaintiffs who use the voluntary dismissa and refile
procedure as a means of circumventing atrial court’s denial of Rule
304(a) language.

There are severd problems with ITLA’s argument. Frg, it is
difficult to accept ITLA’sassertion that this court’s true concernin
Rein was that the plaintiffs used the voluntary nonsuit and refile
procedure asameansof circumventing thetrial court’sdenial of Rule
304(a) certification. It seemsunlikdythat, if thiswerethe court’ strue
concern, this court would have devoted asingle sentence to the issue
and buried it at the end of an 11-paragraph discussonthat wassimply
window dressing. Rather, it seems clear that the court’ s true concern
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in Rein was exactly what this court stated it to be: the plaintiffs split
their claimsinto multiple actions. Their rescisson countswerefindly
resolved in Rein |, and they then ingituted a new action, Rein |1, in
which they wanted their common law countsto beresolved. SeeRein,
172 111. 2d at 338-42.

Second, rewriting Rein in the manner I TLA suggests would not
address the other policy concern that thiscourt raised in Rein. ITLA
ignores the two sentencesimmediately preceding the one mentioning
Rule 304(@). There, this court stated: “If plaintiffs were permitted to
proceed on their common law counts, any plaintiff could file an action
with multiple counts, dismiss some but not al of the counts, obtain a
final jJudgment on the undismissed counts, and if unsuccessful on the
counts not dismissed, refile the previoudly dismissed counts. Such a
practice would impair judicial economy and would effectively defeat
the public policy underlying res judicata, which is to protect the
defendant from harassment and the public from multiple litigation.”
Rein, 172111. 2d at 343. ITLA failsto explain how rewriting Rein to
aoply only to those plaintiffs who use the voluntary dismissal as a
means of circumventing the denial of Rule 304(a) certification would
address this concern, which the Rein court raised before even
mentioning Rule 304(a).

Third, ITLA failsto realize that Rein is already based on this
court’ sright to regulate the judicial system. As defendants point out,
res judicata is a common law doctrine created by the courts to
regulatethe judicial system, and it existsto avoid burdening the courts
and litigants with duplicative litigation. If a plaintiff uses sections
2-1009 and 13-217 to voluntarily digmiss and refile a claim &fter
another part of the cause of action has gone to fina judgment in a
previous case, that plaintiff will have engagedin claim-splitting. Thus,
in Rein, this court acknowledged a plaintiff’s rights under sections
2-1009 and 13-217 but gtated that “we do not believe that these
sections should be read to automatically immunize a plaintiff against
the bar of res judicata or other legitimate defenses a defendant may
assert in response to the refiling of voluntarily dismissed counts.”
Rein, 172 I11. 2d at 342-43.

Fourth, ITLA fails to grasp the consequences of the rule it
proposes. For instance, would every plaintiff who takes avoluntary
digmissal after a denial of Rule 304(a) certification be barred from
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proceeding with asecond action? How would the courts know which
plaintiffs are seeking to undermine the court’s authority and which
plaintiffssmply genuinely determinelater that they needto voluntarily
dismiss? Further, under ITLA’srule, the plantiff who is determined
to appeal the dismissed counts at all costs would likely not even ask
for the Rule 304(a) certification before voluntarily dismissng the
remaining counts. This way, he or shewould not have to run the risk
of having therequest denied and later being accused of circumventing
the denial of Rule 304(a) certification. It appears, then, that rewriting
Rein in the manner ITLA proposes would emasculate Rule 304(a),
whichis precisdy what Rein claimed that it wastrying to avoid. See
Rein, 172 I11. 2d at 343.

Findly, ITLA suggests that rewriting Rein in the manner it
suggeds is necessary to avoid violating the separation of powers
clause of the lllinois Congtitution (I1l. Cong. 1970, art. 11, 81). ITLA
does not develop this argument or cite any authority, but merely
suggessthat the analysisthiscourt used in Rein showsthat this court
isunduly interfering with the legidatively created right to voluntarily
dismissand refile. Thereissimply no basisto thisargument. Sections
2-1009 and 13-217 do not address the issues of claim-splitting or res
judicata. Section 2-1009 gives plaintiffs the right to voluntarily
dismiss an action, without prejudice, in whole or in part any time
before trid or hearing begins 735 ILCS 5/2-1009(a) (West 2006).
Section 13-217 ispart of article X1l of the Code, which is entitled
“Limitations.” This section sets forth the limitations period for, inter
alia, voluntarily dismissed actions. An action that is voluntarily
digmissed by the plaintiff may be refiled within one year or within the
remaining limitations period, whichever is greater. 735 ILCS
5/13-217 (West 1994). It istruethat this court hasreferred to section
13-217 as providing a plaintiff with an “absolute” right to refile a
complaint within one year or within the remaining limitations period
(see Timberlake v. Illini Hospital, 175 Ill. 2d 159, 163 (1997);
Gendek v. Jehangir, 11911l. 2d 338, 340(1988)), but this description
referred only to a plaintiff’s rights vis-a-vis the limitations period,
whichisthe only subject addressed by section 13-217. These sections
do not address what happens when a plaintiff commences a second
action after part of his cause of action has goneto fina judgment ina
previous case. We see no bags for concluding that the legislature
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intended in sections 2-1009 and section 13-217 to give plaintiffsan
absolute right to split their clams.

CONCLUSION

The appellate court concluded correctly that Rein iscontrolling.
As in Rein, plaintiffs commenced a new action after part of their
original cause of action had goneto final judgment in a previous case.
None of the exceptions to the rule againg claim-splitting are present
here, and thus res judicata barred plaintiffs refiled complaint. We
therefore affirm the gppellate court’s judgment.

Appellate court judgment affirmed.

JUSTICE BURKE took no part in the congderation or decision
of this case.

JUSTICE KILBRIDE, dissenting:

| respectfully dissent from the majority opinion because plaintiffs
voluntary dismissal in Hudson | does not preclude plaintiffs from
reingtating their willful and wanton claim. When a plaintiff voluntarily
digmisses a claim or a lawsuit without prejudice, the plantiff may
refile the claim without being barred by resjudicataor the rule against
claim splitting.

InRein, thiscourt held that the plaintiffs common law claimsthat
werevoluntarily dismissed without prejudice in an earlier lawsuit were
barred under the doctrine of res judicata because the plaintiffs were
splitting their clams to gpped the involuntary dismissd of their
rescisson clams. In Rein, this court devoted much of its analysis to
the rule against clam-splitting and relied on the rule to support its
holding that res judicata barred the plaintiffs from refiling their
common law clams. In Rein, this court did not confine its ruling to
cases involving claim-splitting.

| believeRein reached theright result under the circumstances, but
for the wrong reasons. | believe this court should now take the
opportunity to limit or overrule Rein. Rein has proven unworkable,
particularly in cases not involving any improper claim-splitting. This
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court’s decision in Rein was based largely on public policy concerns
and not upon sound legal principles. Oncethefaulty underpinnings of
Rein are understood, the foundation of Rein’s rationale crumbles.

In Rein, this court misconstrued the relationship between section
2-1009 of the Code of Civil Procedure (Code) (735 ILCS 5/2—-1009
(West 2002)), section 13-217 of the Code (7351LCS5/13-217 (West
2002)), and Supreme Court Rule 273 (134 1ll. 2d R. 273), and then
misapplied the doctrine of res judicata and the rule againg claim-
splitting.

“The doctrine of res judicata provides that a fina judgment
rendered by a court of competent jurisdiction on the merits is
conclusive asto the rights of the parties and their privies, and, as to
them, constitutes an absolute bar to a subsequent actioninvolving the
same claim, demand or cause of action.” Nowak v. . Rita High
School, 197111, 2d 381, 389 (2001). Resjudicata appliesto bar issues
that were actually decided in the first action, as well as matters that
could have been decided. La Salle National Bank v. County Board of
School Trustees, 61 111. 2d 524, 529 (1975). Three requirements must
be satisfied for the doctrine of res judicata to apply: (1) a final
judgment onthe meritsrendered by acourt of competent jurisdiction,
(2) an identity of cause of action, and (3) identity of the parties or
their privies. Nowak, 197 I1l. 2d at 390.

The res judicata andyss in Rein was faulty because it
misconstrued Supreme Court Rule 273 in concluding that there was
afina judgment on the merits. Rein v. David A. Noyes & Co., 1721II.
2d 325, 336 (1996). Rule 273 provides that under certan
circumstances, an involuntary dismissal “operates as an adjudication
upon the merits.” 134 1ll. 2d R. 273. Rule 273 does not, however,
providethat an adjudication onthe meritsisa“fina” judgment onthe
merits, as required for res judicata to gpply.

A final judgment is “a determination by the court on the issues
presented by the pleadings which ascertains and fixes absolutely and
finally therights of the partiesin the lawsuit.” Floresv. Dugan, 91 111
2d 108,112 (1982). InFlores, thiscourt held that adismissal for want
of prosecutionisnot afinal and gppedableorder because theplantiffs
had the bsoluteright to refile ther cause of action pursuant to section
24 of the Limitations Act (I1l. Rev. Sta. 1979, ch. 83, par. 249), the
predecessor to section 13-217. Flores, 91 11l. 2d at 111-12. The court
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reasoned that “since the plaintiffs had an absolute right to refile the
action within the gtatutory limits, the order of dismissal could not
terminate the litigation.” Flores, 91 11l. 2d at 114. The court further
noted that the order of dismissal itself stated that it was entered
without prejudice, clearly manifesting the intent of the circuit court
that the digmissal order not be considered final and appealable. Flores,
911ll. 2d at 114.

The involuntary dismissd of the plaintiffs rescisson counts in
Rein| on gatute of limitation grounds was clearly an adjudication on
the meritsunder Rule 273. 1t wasnot, however, a“final” judgment in
the lawsuit as defined by this court. Thus, in Rein, this court
misapplied Rule 273.

Rein also erroneously relied on Downing v. Chicago Trangt
Authority, 162 Ill. 2d 70 (1994), to support its conclusion that an
involuntary dismissal operates as afina judgment on the merits for
purposes of resjudicata. | n Downing, this court examined whether a
summary judgment was a prior adjudication on the merits for res
judicata purposes. Downing, 162 Ill. 2d at 73-75. Downing noted
that, under Rule 273, involuntary dismissals operate asjudgments on
the merits. Downing, 162 11l. 2d at 75. However, Downing found Rule
273 inapplicable because a summary judgment is not an involuntary
dismissd. Downing, 162 11l. 2d at 75. The court then determined that
a summary judgment on statute of limitation grounds was not an
adjudication on the meritsbecausethe merits of the action were never
examined, and res judicata wasingpplicable. Downing, 162 Il1. 2d at
77. The court commented:

“Tolabel such an order as an adjudication onthe meritswould
be the quintessential act of exalting form over substance.

Courts cannot ignore the bass on which the summary
judgment was granted. If *** that bass bears no relationship
to the actual merits of the case, it would be inappropriate to
aoply the doctrine of resjudicata***.” Downing, 162 I1l. 2d
a 77.

Downing stated that an involuntary dismissal operates as a
judgment on the merits. Downing, 162 I1l. 2d at 75. Downing did not,
however, determine that an involuntary dismissal operatesasa“final”
judgment on the merits. Accordingly, Rein ingppropriately relied on
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Downing in concluding that theinvoluntary dismissal of the plaintiffs
rescission counts operated as a final judgment on the merits.

| believe the appellate court in Rein | erroneously assumed that it
had jurisdiction to hear theinitial appea when there was no final and
gopedable judgment in the lawsuit. Rule 273 only applies to
“involuntary” dismissals. See Downing, 162 Ill. 2d at 75 (“Rule 273
applies only to an involuntary dismissal of an action, such as when a
motion to dismiss under section 2—615 or section 2—619 of the Code
of Civil Procedure is granted”). The plaintiffs voluntary dismissd,
without prgudice, of their common law clamsin Rein | was dearly
not an adjudication on the merits under Rule 273, nor was it afinal
judgment. Unfortunatdy, this court has not examined whether the
appea inRein | was proper. It is clear that, under our supreme court
rules, avoluntary dismissd is not afina, appealable order.

The Illinois Congtitution vests this court with the authority to
make rules governing appeals. Ill. Const. 1970, art. VI, 886, 16.
Appeds from final judgments of the circuit court are as a matter of
right to the appellate court and the supreme court may provide by rule
for gppeds to the gppellate court from other than find judgments of
the circuit courts. 11l. Const. 1970, art. V1, 86. Supreme Court Rule
301 (155 Ill. 2d R. 301) providesthat “[€]very find judgment of a
circuit court inacivil case is appealable as of right.” Supreme Court
Rule 304 (210 Ill. 2d R. 304) provides for appeals from final
judgments as to fewer than all the parties or claims. Supreme Court
Rules 306, 307, and 308 (155 Ill. 2d Rs. 306, 307, 308) provide for
appeds from certain goecified interlocutory orders of the court.
Voluntary dismissas without prejudice are not final appealable orders
under the provisions of our supreme court rules. See Flores, 91 111. 2d
at 114 (order stating cause is dismissed “without prejudice’ is not a
find and appealable order).

Applying our supreme court rules to Rein |, there can be no
guestion that the plaintiffs' voluntary dismissal of their common law
claims did not convert the involuntary dismissd of the rescisson
countsinto afinal and appealable order because the plaintiffs had the
option to refile their voluntarily dismissed claims under section
2-1009(a) of the Code. Section 2-1009(a) provides that “[t]he
plaintiff may, a any timebeforetrial or hearing begins, *** dismisshis
or her action or any part thereof as to any defendant, without
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prejudice, by order filed in the cause.” (Emphasis added.) 735 ILCS
5/2—1009(a) (West 2002). Since adismissal under section 2—1009(a)
iswithout prejudice, section 2-1009(a) protects a plaintiff’ sright to
refile the voluntarily dismissed action.

Rein’s conclusion that the plaintiffs voluntary dismissd of their
common law claims made the involuntary dismissal of the rescisson
claimsfind and gppealableisin direct conflict with other decisions of
this court. Prior to Rein, this court congstently held that entry of a
digmissal order cannot be consdered find and appealable by aplaintiff
during the time when the refiling option is avalable under section
13-217 because a plaintiff has an absolute right to refile the action
under section 13-217. SeeFlores, 91 11I. 2d 108; Wold v. Bull Valley
Management Co., 96 Ill. 2d 110 (1983); Kahle v. John Deere Co.,
104 11I. 2d 302 (1984).

In Flores, this court held that adismissal for want of prosecution
is not a find and appealable order under Rule 301, in light of a
plaintiff’ sabsoluteright to refile the suit. Flores, 91 111. 2d at 111-14.
Following Flores, thiscourt heldin Wold that an order of dismissal for
want of prosecution is not afina and appealable order since plaintiffs
had the absolute right to refile theaction. Wold, 96 1ll. 2d at 112. This
court extended Floresand Wohl to voluntary dismissalsin Kahle, 104
1. 2d 302.

InKahle, this court recognized that aplaintiff cannot appeal from
an order voluntarily dismissing a claim without prejudice because
section 13-217 givesthe plaintiff the absolute right to refilethe case,
thereby protecting plaintiffs from prejudice. Kahle, 104 111. 2d at 305-
06. Kahle did, however, hold that an order granting a plaintiff's
voluntary dismissd after trid has begun is find and appedable by a
defendant. Kahle, 104 I1l. 2d at 307. Kahl€ srationae was based on
prejudice to the defendant, when no court would be ableto determine
defendant’ s contentionsof error because plaintiff’ srefiled casewasa
new case that constituted a separae cause of action. Kahle, 104 11
2d at 306. “Kahle did not go o far as to make voluntary dismissas
the jurisdictional basis from which nonappealable judgments could be
appeded. Rather, the court made it abundantly clear that the only
proper subject on appeal was the propriety of granting a voluntary
dismissdl” after tria had begun. Saddle Sgns, Inc. v. Adrian, 27211l.
App. 3d 132, 136 (1995).
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Thus, in Rein, this court incorrectly assumed that the plaintiffs
appeal in Rein | was proper. This incorrect assumption was further
perpetuated in Dubina v. Mesirow Realty Development, Inc., 17811I.
2d 496 (1997), when this court held that the plaintiffs voluntary
dismissal made all prior orders entered in the action find and
appedlable. Although | agree with the result in Dubina, that the
defendantswere permitted to apped because they were preudiced by
the plaintiff’ svoluntary dismissal, Dubina should haverelied on Kahle
for itsrationale, rather than on Rein since Rein did not examine the
appealability of theissues. Under Kahle, an order grantingaplaintiff’s
voluntary dismissal is considered final and appealable solely by the
defendant on the limited question of whether the trid court erred in
granting avoluntary dismissd after commencing trid.

Further, Dubina relied on a string of gopellate court cases in
concluding that “[i]t iswell settled that final orders entered in a case
become gppedable following a voluntary dismissal.” Dubina, 178 11l.
2d at 503, citing Maggini v. OSF Healthcare System, 256 111. App. 3d
551, 552-53 (1994); Dubina also cited to Rein v. David A. Noyes &
Co., 230 I1l. App. 3d 12, 15 (1992), Howard v. Druckenmiller, 238
[l. App. 3d 937, 940-41 (1992), and Reagan v. Baird, 140 I1l. App.
3d 58, 62-63 (1985). However, all of these cases were based on a
misinterpretation of existing precedent andamisreading of Kahle. The
appellate court’s confusion is understandable because this court’s
precedent on gppeds following a voluntary dismissal has been less
than clear. For example, Snmsher v. Duffy, 117 11l. 2d 376, 379 (1987),
filed jug three years after Kahle, cited Kahle as holding “that a
voluntary dismissd is a find and gppedable order.” Clealy, as
explained earlier, Kahle was limited to allowing defendantsto appeal
from a plaintiff’ s voluntary dismissal after trial had begun, and its
holding was not as broad as suggested in Smsher. Then, in Dubina,
this court alowed a defendant to appeal from the dismissal of its
contribution clams following the plantiff's voluntary dismissal.
Dubina reasoned that the defendant was not appeding from the
voluntary digmissal order itsdf but, rather, the defendant sought to
appea from the order dismissing its contribution cdaims. It is not
surprisingthat our decisionshaveledtoincongstent andunpredictable
results in the appellate court.
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Thiscourt should clarify that a plaintiff’ svoluntary dismissal is not
the jurisdictional basis for an gpped. Rather, the rule created in
Flores, Wold, and Kahle prohibits plaintiffs from taking an appeal
from avoluntary dismissal, but permits defendants to take an appeal
from a plaintiff’s voluntary dismissal upon a showing of prejudice.

This court has aso been lessthan clear in determining whether a
plaintiff’ srefiled complaint constitutes anew action or acontinuation
of avoluntarily dismissed action. In Dubina, thiscourt noted that “the
refiled action is an entirdy new and separate action, not a
reinstatement of the old action.” Dubina, 178 1ll. 2d at 504. Dubina,
inturn, relied on Snisher, 117 11l. 2d at 379, Kahle, 104 111. 2d at 306,
Neuman v. Burstein, 230 IIl. App. 3d 33, 36 (1992), Lyon v. Hasbro
Industries, Inc., 156 111. App. 3d 649, 656 (1987), and section 13-217
of the Code (735 ILCS 5/13-217 (West 2004)) for its conclugon that
the original and refiled actions are completely distinct. Saisher,
however, cited no authority for itsconclusion. Likewise, Kahle cited
no authority for itsconclusion, but smply noted that the circuit judge
in the refiled case has no jurisdiction to review the propriety of the
digmissal of the earlier case by another circuit judge. Kahle, 104 111. 2d
at 306. Neuman and Lyon relied on the “new action” language of
section 13-217 of the Code. None of these cases examined whether
a refiled action, although a “new action” for purposes of section
13-217, was ectually a continuation of aplantiff’s former voluntarily
dismissed action.

Obviously, the refiled action is assigned anew case number in the
circuit court, but equally as obvious, thetrid court isrequired to take
judicial notice of rulingsinthe prior proceedings. See Peoplev. Davis,
65 I1l. 2d 157, 161 (1976) (noting that “In McCormick on Evidence,
section 330, at 766 (2d ed. 1972), it is said to be ‘ sttled, of course,
that the courts, tria and appellae, take notice of their own respective
records in the present litigation, both as to matters occurring in the
immediatetrid, and in previoustrialsor hearings ”). If arefiled action
werenot to be considered a continuation of the voluntarily dismissed
action, it would make no sense to condder a plaintiff’s lack of
diligencein the prior action when ruling on amotion to dismissacase
for violating Supreme Court Rule 103(b). See Case v. Galesburg
Cottage Hospital, No. 103879 (December 13, 2007). Thus, it is not
as if plaintiffs prior cause of action never existed. Rather, from a
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procedura standpoint, the refiled action is a new and distinct suit
treated as a continuation of the former suit, and there can be no doubt
that al prior rulings are binding in the second action. Infact, anaction
refiled pursuant to section 13-217 is premised on the preexisting
action. Without the predicate case, there could be no refiling under
section 13-217. Thus, it cannot logicdly be viewed as a completdy
new cause of action.

In Korzinski v. Jackson, 326 F. Supp. 2d 704, 706 (E.D. N.C.
2004), the federal court recognized that dthough the plain language
of Rule 41, the federal counterpart to our section 13-217, indicates
that an action commenced after a voluntary dismissal is a “new
action,” therefiled action is a continuation of the origina action. The
court in Korznski relying on a North Carolina Supreme Court case
(Goodsonv. Lehmon, 225 N.C. 514, 518, 35S.E.2d 623, 625 (1945))
interpreting the statutory precursor to Rule 41, reasoned:

“[B]y itsnature, a‘new action’ commenced pursuant to Rule
41 must be, in all practica respects, precisely the same action
that was brought prior to the voluntary dismissal. The action,
which is only nomindly a ‘new action, must have the
‘strictest factud identity,” with the origina proceeding and
must ‘involv[e] the same parties, the same cause of action and
the same right, and this must appear from the record in the
case.” " Korzinski, 326 F. Supp. 2d at 706.

Insum, plaintiffsarenot prejudiced by taking avoluntary dismissal
because of the option to refile pursuant to section 13-217. A plaintiff
may not, therefore, appeal determinations in the first lawsuit until
either thetimeexpiresfor refiling the suit, or ajudgment on the merits
isissued in the refiled action.

This procedural viewpoint is distinguishable from those
circumstances when a plaintiff voluntarily dismisses some but not dl
of its claims, and then proceeds to trial on the remaining clams.
Obviously, plaintiffswould be precluded fromrefiling their voluntarily
digmissed claims under these circumstances because atria resulting
in afinal judgment on the merits would trigger the doctrine of res
judicata.

Accordingly, | would hold that in Rein |, the plaintiffsimproperly
appealed the involuntary dismissal of their rescisson countsfollowing
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the voluntary dismissal of their common law counts, and the appdllate
court erroneously determined it had jurisdiction to decide the appeal
in the first action. | would not, therefore, rely on Rein’sres judicata
andysis since the apped in Rein | was improper. The dtuation
presented on appea to this court in Rein was a procedural morass.
Consequently, the plaintiffsinappropriatey took an appeal from their
voluntary dismissal and theappellatecourt erroneoudy consderedthe
plaintiffs appeal on its merits while the plaintiffs voluntarily
digmissed common law claims remained subject to refiling.

Equdly important, in Rein, thiscourt failed to recognizethat when
aplaintiff electsto dismiss voluntarily alawsuit without prejudice, the
voluntary digmissal is not a fina adjudication on the merits and res
judicata is simply ingpplicable. See Restatement (Second) of
Judgments 820(b), Comment a (1982) (resjudicataisnot gpplicable
when the plaintiff elects to dismiss voluntarily without prejudice, and
“the plaintiff remains entirely free to prosecute al or any part of his
claim”). Comment f to section 20 explainsthat, “[a]t common law[,]
the plaintiff is permitted to submit to a nonsuit, which does not
operate as a bar to another action on the same claim ***.”
Restatement (Second) of Judgments 820, Comment f (1982). Rein
therefore erroneously applied the doctrine of resjudicata becauseres
judicata is smply inapplicable to voluntarily dismissed claims.

Moreover, this court’s clam-splitting analysis in Rein is not in
accord with the section 26(1) of the Restatement (Second) of
Judgments. In Rein, this court specificaly adopted section 26(1) of
the Resatement (Second) of Judgments (Restatement (Second) of
Judgments §26(1) (1982)), setting forth examples of situations when
it would be inequitable to apply the rule against claim-splitting:

“Thissection providesthat theruleagainst claim-splitting does
not apply to bar an independent claim of part of the same
cause of action if: (1) the parties have agreed in terms or in
effect that plaintiff may split his claim or the defendant has
acquiesced therein; (2) the court in the first action expressly
reserved the plaintiff’s right to maintain the second action;
(3) the plaintiff was unable to obtain relief on his clam
because of a restriction on the subject-matter jurisdiction of
the court inthefirst action; (4) the judgment in thefirst action
was plainly incongstent with the equitable implementation of
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a gautory scheme (5) the case involves a continuing or
recurrent wrong; or (6) it is clearly and convincingly shown
that the policies favoring preclusion of a second action are
overcome for an extraordinary reason.” (Emphasis added.)
Rein, 172 1ll. 2d at 341, citing Restatement (Second) of
Judgments 826(1) (1982); Airtite v. DPR Ltd. Partnership,
265 1. App. 3d 214, 219 (1994); Thorleif v. Larson & Son,
Inc. v. PPG Industries, Inc., 177 Ill. App. 3d 656, 661-62
(1988).

After acknowledging these exceptionsto the rule againg claim-
splitting, thiscourt then held in Rein that the exceptions should not be
interpreted asimmunizing plaintiffsagainst resjudicata. Incoming to
this concdlusion, Rein overlooked that a voluntary dismissal is not
subject to res judicata, and that a voluntary dismissal without
prejudice is an exception to the rule against claim-splitting. Rein also
overlooked comment b to section 26(b). Comment b provides an
illustrationto expressreservation by the court inthefirst action of the
plaintiff' s right to maintain a second action:

“A determination by the court that its judgment is ‘without
prejudice’ (or words to that effect) to a second action ***
should ordinarily be given effect in the second action.”
(Emphasis added.) Restatement (Second) of Judgments 8§26,
Comment b (1982).

Res judicata is not applicable to a voluntary dismissal, and a
voluntary dismissal without prejudiceisarecognized exceptiontothe
rule againg claim-splitting precisely because a voluntary dismissal
without prejudiceis not afind judgment on the merits. Rein’ sfailure
to apply the recognized exception has created untenable
consequences. In my view, Rein rests on extremely unsound legal
grounds. Thiscourt should recognizetheerror of itsway and overrule
Rein.

Since the court’s decision in Rein, other courts have struggled to
distinguishRein and interpreted Rein’ sholding aslimited to itsunique
facts to avoid unfair results. In Piagentini v. Ford Motor Co., the
court stated that Rein standsonly “for the propostion that ‘a plaintiff
seeking to split his claims and appeal in a piecemeal manner may be
barred by resjudicata.’ ” Piagentini v. Ford Motor Co., 366 I1l. App.
3d 395, 401 (2006), quoting Dubina, 178 1ll. 2d at 507. See also
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Gann v. William Timblin Transit, Inc., No. 07 C 3252 (N.D. Ill.
November 20, 2007) (“the context in which [Rein] found that the
plaintiff was precluded from later filing his claims was that it was
doing o for the purpose of splitting his claim in order to appeal an
earlier ruling”).

The untenabl e consequences created inthewakeof Rein are made
abundantly clear by this court’s attempt to apply Rein to this case.
Plaintiffs negligence claim in Hudson | was involuntarily dismissed
based onstatutory immunity. Theinvol untary dismissal operated asan
adjudication on the meritsunder Rule 273, but not afind appealable
judgment.

At thetimeplaintiffs negligenceclaimwasinvoluntarily dismissed
plaintiffs willful and wanton clam was ill pending. Paintiffs
continued to litigate their willful and wanton claim for the next three
yearsuntil plantiffs counsel passed away and the case wasvoluntarily
dismissed on the day it was called for trial (presumably because
substitute counsel, who appearsto have beenthe deceased attorney’s
daughter, was not prepared for trial). The order entered clearly sated
the cause was voluntarily dismissed “without prejudice.” Plaintiffs,
therefore, had the absolute right to refile the action under section
13-217. Accordingly, the order granting plaintiffs' motion for
voluntary dismissal without prejudice was not a final, appedable
order.

The maority, however, relying on the faulty andysisemployed in
Rein and Dubina, concludes that once the voluntary dismissal was
entered in Hudson |, the litigation was terminated in its entirety and
dl final orders became immediately appedable. Slip op. a 4. The
majority fails to acknowledge that plaintiffs voluntary dismissal was
without prejudice, and that resjudicataisnot goplicableto voluntarily
dismissed claims under section 20 of the Restatement (Second) of
Judgments. The magjority also overlooks the fact that the voluntary
digmissal without prejudice in this case presents an exception to the
rule againg clam-splitting, as recognized by section 26 of the
Restatement (Second) of Judgments, and adopted in Rein.

Additionally, this court has overlooked section 20(c) of the
Restatement (Second) of Judgments. Section 20(c) provides that res
judicata does not bar another action by the plaintiff onthe sameclam
“when by statute or rule of court the judgment does not operate as a
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bar to another action on the same clam.” The Generd Assembly, in
the exercise of its constitutional powers, has granted plaintiffs an
absolute right to refile voluntarily dismissed complaints “within one
year [from the date of dismissal] or within the remaining period of
limitation, whichever is greater.” 735 ILCS 5/13-217 (West 2002).
See Aranda v. Hobart Manufacturing Corp., 66 Ill. 2d 616, 621
(1977) (Dooley, J., specidly concurring). This court has repeatedly
recognized that theexpresslanguage of section 13-217 clearly “grants
aplantiff theabsoluteright to refile adismissed complaint” and “[w]e
may not infringeuponthissatutoryright to refile.” (Emphasisadded.)
Casg, slip op. at 7. See dso Timberlake v. Illini Hospital, 175 1l. 2d
159, 163 (1997) (“Section 13-217 provides plaintiffs with the
absoluteright to refile their complaint within one year or within the
remaning period of limitations, whichever is greater” (emphads
added)); Gendek v. Jehangir, 119 1ll. 2d 338, 340 (1988) (*section
[13-217] provides plaintiffs with the absolute right to refile their
complaint *** for the reasons specified therein”). “Section 13-217
operates as a savings satute, with the purpose of facilitating the
disposition of litigation onthemeritsand avoiding its frustration upon
grounds unrelated to the merits.” Case, slip op. at 7, citing SC.
Vaughan Oil Co. v. Caldwell, Troutt & Alexander, 181 Ill. 2d 489,
497 (1998). Applying section 20(c) of the Restatement (Second) of
Judgmentsto this case, plaintiffs refiling of their willful and wanton
claimwas permitted under section 13-217, and res judicata does not
bar the refiled action.

Inmy view, thedoctrine of resjudicataandtherule againg claim-
splitting should be employed with judicial restraint and not astools to
dispose of litigation. Here, there was no adjudication on the merits of
plaintiffs” willful and wanton claim. To label a voluntary dismissal
without prejudice as a final jJudgment on the merits mischaracterizes
the true nature of the digposition. PlaintiffS negligence claim was
digmissed on grounds of immunity and plaintiffs did not appeal that
determinaion or engage in any improper claim-splitting. Under these
circumstances, resjudicataand therule against claim-splitting should
not be applied mechanically to infringe on plaintiffs legidatively
created right to refile ther voluntarily dismissed claim, based on
grounds totdly divorced from the merits of plaintiffs claim.
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| would thereforereverse the judgment of the gppellateand circuit
courtsand remand for further proceedings. For the foregoing reasons,
| respectfully dissent.

JUSTICE FITZGERALD joins in this dissent.

Dissent Upon Denial of Rehearing

JUSTICE KILBRIDE, dissenting:

| respectfully dissent from the majority’s denial of plaintiffs
petition for rehearing for the reasons stated in my original dissent, as
wdll asthe points raised by plantiffs As noted inthe original dissent
and in plaintiffs petition for rehearing, the majority depends entirely
on the flawed rationde of Rein v. David A. Noyes & Co., 172 1ll. 2d
325 (1996). In its reliance on Rein, the majority misapprehends and
confuses the doctrine of res judicata with the rule againg claim-
splitting. Additiondly, the majority has overlooked the express-
reservation exception to res judicata set forth in section 26 of the
Restatement (Second) of Judgments.

| also agree with plaintiffs that the maority misapprehends and
overlooks the diginction between this case and Rein, and that the
rationale of Rein isalso flawed because it failsto digtinguish between
two different factual Stuations for purposes of res judicata and the
rule against improper claim-splitting. In Rein, the plaintiffs asserted
two different theories of recovery. One was involuntarily dismissed,
and the plaintiffs voluntarily dismissed the other to appea the
involuntary dismissd order. On appeal, the involuntary dismissal was
upheld. In that dtuation, both res judicata and the rule against
improper clam-splitting properly barred relitigation of the voluntarily
dismissed cdaim because the plaintiffs litigated the involuntarily
digmissed claim to afinal judgment before the appellate court. The
plaintiffs in Rein could have presented both of ther theories of
recovery at the same time and then appealed the adverse ruling, but
instead chose to abandon their voluntarily dismissed claim to appeal
immediatdy the involuntarily dismissed claim.
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The situation in this case is entirely distinguishable because the
plaintiffs never slit their cause of action. Here, the plaintiffs raised
two different theories of recovery. The negligence count was
involuntarily dismissed, and the willful and wanton claim was later
voluntarily dismissed “ without prejudice.” Whenthe negligence count
was dismissed, the willful and wanton claim survived and was still a
viable claim. As the United States Supreme Court noted in
determining that an “adjudication upon the merits’ isthe oppodte of
a“dismissal without prejudice”:

“The primary meaning of ‘dismissal without prejudice,” we
think, isdismissal without barring the plaintiff from returning
later, to the same court, with the same underlying claim. That
will also ordinarily (though not always) have the consequence
of not barring the claim from other courts, but its primary
meaning relates to the dismissing court itself. Thus, Black’s
Law Dictionary (7th ed. 1999) defines ‘dismissed without
prejudice’ as ‘removed from the court’ s docket in such away
that the plaintiff may refile the same suit on the same claim;’
[citation], and defines ‘dismissal without prejudice’ as ‘[d]
digmissal that does not bar the plaintiff from refiling the
lawsuit within the applicable limitations period,” [citation].”
(Emphasisin origind.) Semtek International Inc. v. Lockheed
Martin Corp., 531 U.S. 497, 505-06, 149 L. Ed. 2d 32, 41,
121 S. Ct. 1021, 1027 (2001).

At thetimeplantiffsvoluntarily dismissed their willful and wanton
claim, it wasstill viable. The effect of their voluntary dismissal was to
remove the claim from the court’ sactive docket, dthough they could
gill refile the same clam within the applicable limitations period.
Following the voluntary dismissd of the willful and wanton clam,
there was no appea from the plaintiffs involuntary dismissa of the
negligenceclaiminthiscase. This situation simply doesnot fal within
the doctrine of res judicata or the rule agang improper claim-
splitting.

We are in agreement that a plaintiff must assert al clamsarising
fromthesame transactiond settingin one lawsuit. If all claims are not
initidly brought together, the plaintiff will have split the cause of
action and will be barred from raising not only what was aready
raised and decided, but also what might have been. See Restatement
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(Second) of Judgments 88 24(1), 25 (1982). This rule is clearly
inapplicable in this case because plaintiffs brought dl of their clams
in their original lawsuit.

Moreover, thereisno disputethat resjudicata and therule against
clam-splitting is violated when a plaintiff voluntarily dismisses a
claim, proceedstolitigateontheremaining claims, and thenrefilesthe
voluntarily dismissed claim in asecond action. In effect, that is what
happenedinReinwhenthe plantiffsvoluntarily dismissed their second
claim so they could appeal the involuntary dismissal of their first
claim.

As noted in the original dissent, this court has adopted section
26(1) of the Restatement (Second) of Judgments. Subsection (b) of
that section provides that clam preclusion based on clam-splitting
does not apply whenthe court inthefirst action expresdy reservesthe
plaintiff's right to maintain the second action. The comments to
section 26(1)(b) establish that “[a] determination by the court that its
judgment is*without prejudice” (or words to that effect)” ordinarily
actsasan expressreservation of thevoluntarily dismissed claim. Thus,
when the trid court in this case granted plaintiffs motion to dismiss
voluntarily thewillful and wanton clamwithout prejudice, it expresdy
reserved that claim under section 26(1)(b). The majority offers no
justification for ignoring this application of section 26(1)(b).

Inthiscase, thetrial court granted the plaintiffs “routine” motion
to digmiss voluntarily ther remaining willful and wanton clam
“without prejudice” when the attorney representing them died on the
eve of trid. Asplantiffs aptly note, defendants did not object to this
voluntary dismissal in Hudson I. If defendants felt they would be
prejudiced by the court’s express reservation of plaintiffs’ right to
refile by dismissing the claim “without prejudice,” then they should
have objected at the time the order was entered, alowing plaintiffs to
withdraw their motion. If anything, forfeiture should bar defendants
from now challenging plaintiffs refiling of a claim that thetrid court
expressly reserved by dismissing it “without prejudice” and without
objection. Defendants' silence in acquiescing to the voluntary
dismissal should bar the defendants stale objection to therefiled suit.
Additionally it does not appear that defendants were prejudiced by
plaintiffs voluntary dismissd and refiling because any discovery
previously undertaken and prior discovery orders in the voluntarily
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digmissed caseareto beconsderedin resolving discoveryissuesinthe
second case. 210 Ill. 2d R. 219(e).

What distinguishes this case from Rein are the events that
occurred after the plaintiffs voluntarily dismissed their remaining
clams. As plaintiffs explain, in contrast to Rein, the interim period
between the voluntary dismissal in Hudson | and the subsequent filing
in Hudson Il was one of inactivity—"a hiatus, but never a detour, on
the path frompoint A to point B.” Although the plaintiffsin both Rein
and this case initially had a right to refile their voluntarily dismissed
claims under section 26(1)(b) of the Restatement (Second) of
Judgments, the plaintiffsin Rein abrogated their right by continuing
tolitigate their involuntarily dismissed count, thusimproperly splitting
their claims.

For theforegoing reasons, | respectfully dissent fromthedenial of
plantiffs petition for rehearing.

JUSTICE FITZGERALD joinsin this dissent.
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