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SUPREME COURT OF LOUISIANA
99-C-2610
JULESETIENNE, SR.

V.

NATIONAL AUTOMOBILE INS. CO.

AND CARRIE SEBASTIEN

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL, THIRD CIRCUIT,
PARISH OF LAFAYETTE
TRAYLOR, J’

This case involves an automobile accident in which the tortfeasor, Carrie Sebastien, struck the
plantiff, Jules Etienne, Sr., while driving her persona automobilein the course and scope of her employment.
Plaintiff settled hisclamsagaingt thetortfeasor and her personal automobileinsurance carrier and dismissed
those claimsagainst them with prejudice, leaving only the employer’ sinsurer asaparty to the suit. More
than oneyear after thedismissd, plaintiff filed an amended petition to add the employer asadefendant. The
employer and itsinsurer filed peremptory exceptions of prescription and no cause and no right of action,
arguing that the claim against the employer had prescribed, and the claim against the commercial insurer
should bedismissedfor failing to comply with the provisonsof the Direct Action Statute. Wegranted awrit
of certiorari to decidewhether the court of appeal reached the correct resultin dismissing plaintiff’sclaims
against the defendants. 99-2610 (La. 12/17/99),  So.2d . After reviewingtherecord and briefs

and hearing oral arguments on these issues, we affirm the judgment of the court of appeal.

FACTS AND PROCEDURAL HISTORY
Carrie Sebagtienrear-ended theplaintiff, JulesEtienne, Sr., inan automobile accident on February
11, 1994 in Opelousas. Ms. Sebastien wasdriving her own car at the time of the accident, but shewasin
the course and scope of her employment with the law firm of Morrow, Morrow, Ryan and Bassett (“the

Morrow firm”). On December 2, 1994, plaintiff filed a claim for personal injury
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against Sebastien and her personal automobileliability insurer, National Automobile Insurance Company
(“National”). On February 8, 1995, plaintiff filed afirst supplemental and amending petitionto aso name
American Indemnity Company (“American”) as a defendant as the alleged insurer of the tortfeasor.
Subsequently, plaintiff settled hisclaimsagainst M s. Sebastien and Nationa and dismissed them fromthe
suit with prgudiceon March 8, 1995. Plaintiff reserved hisrightsto proceed against American, believing
American provided liability coverageto Ms. Sebastien in her capacity asan employee of the named insured,
the Morrow firm. On February 26, 1997, nearly two years after Ms. Sebastien had been dismissed from
the suit, Etiennefiled asecond supplemental and amending petitionto assert aclam againgt the Morrow firm,
alleging vicarious liability for the acts of the firm’s employee, Ms. Sebastien.

TheMorrow firmfiled declinatory exceptionsof insufficiency of citation and service of process, and
peremptory exceptionsof prescription and of no causeand no right of action, arguing theclamagainst the
firm had prescribed because Ms. Sebadtien, itsemployee, had been dismissed from the suit nearly two years
earlier. Furthermore, the defendantsargued the claim against American was not viable because the policy
issued to the Morrow firm did not provide coverage for Ms. Sebastien’ saccident, even though shewasin
the courseand scope of her employment at thetime of the accident, and plaintiff did not otherwise comply
with the Direct Action Statute.

Thetria court denied the exceptions and the matter was set for trial. After abench trial, thetria
court entered judgment for plaintiff in the amount of $33,864.85," subject to acredit of $6,666.66 for the
amount he received from settlement with Ms. Sebastien and her personal insurer.

The defendants suspensively appeded thisjudgment. The Third Circuit Court of Apped reversed,
finding thetrid court erred in overruling the exception of prescription. 98-1946 (La. App. 3d Cir. 6/23/99),
__So.2d___ ,rei'ggranted (La. App. 3d Cir. 8/9/99). The court of appeal on its own motion noted
that theMorrow firm, anecessary party, had not been joined timely and that the plaintiff had failed to comply
with the Direct Action Statute, 22:655(B). Assuch, the court of apped dismissed plaintiff’ sclamsagainst
the Morrow firm and American.

The court of appeal subsequently granted rehearing for the sole purpose of clarifying its

! Thetrid court awarded $18,000 in general damages, $7,661.20 in lost wages, and $8,203.65 in
medical expenses.



origina opinion. On rehearing, the court explained that athough the Direct Action statute does not require
aclamant tofile suit againgt the“named insured,” filing suit against Carrie Sebagtien till did not amount to
compliance because Ms. Sebadtien was not an insured under American’ s policy, which containsan excluson
precluding liability coveragefor an employeewho wasdriving an auto owned by that employee or amember
of hisor her household. The court of appeal found Ms. Sebastien was driving her own vehicle when the
accident occurred and was therefore specifically excluded from coverage. Thus, plaintiff’ sact of filing suit
against her did not constitute compliance with the Direct Action Statute.

Judge Petersconcurred, indicating he did not believe compliance with the Direct Action Statute was
theissue. Instead, Judge Petersindicated that when plaintiff added American as a defendant, that action
did not interrupt prescription asto the Morrow firm because American did not provide coveragefor the
Sebastien vehicle. Because Sebastien was not covered under the policy for ligbility purposes, plaintiff’s
joining of American to thelawsuit had no effect on theliability of the Morrow Firm. Judge Petersnoted the
Morrow firm’ sonly liability wasin respondest superior. Prescription began to run anew when Sebastien
and Nationa were dismissed from the suit, and plaintiff’ s attempt to amend his action and add the Morrow
firm asaparty defendant nearly two yearslater wasinsufficient. Thus, Judge Peters concurred with the
majority’s result of dismissing plaintiff’s claims against American and the Morrow firm.

Thisissue now before usiswhether the plaintiff’ stimely filed suit against Sebastien and American
served to interrupt prescription againgt the Morrow firm, onthe basisthat thefirmissolidarily ligblewithits

employee and itsinsurer. For the reasons that follow, we find that it does not.

ANALYSIS
The Insurance Policy
Initially, we agree with the court of appedl’ sfinding that the American insurance policy does not
provide coverage to Ms. Sebastien for her accident. We are unpersuaded by plaintiff’ sargument that the
“ligbility coverage’ portion of the policy that deniescoverage, when read with the* covered autos’ portion

of the policy that seemingly provides coverage, renders the policy ambiguous and



therefore coverage should be afforded in plaintiff’ s favor.

Badic contract law mandatesthat if the words of an insurance policy are clear and explicit and lead
to no absurd consequences, no further interpretation may be madein search of the parties intent and the
agreement must be enforced aswritten. La. C.C. art.2046; Peterson v. Schimek, 98-1712 (La.3/2/99),
729 S0.2d 1024, 1028. When the language of an insurance policy isclear, courts cannot alter itsterms
under the guise of interpretation. Louisiana Ins. Guar. Assnv. Interstate Fire & Cas. Co., 93-0911
(Lal/14/94), 630 So.2d 759, 764. Absent conflict with statutory provisionsor public policy, “insurers, like
other individuds, are entitled to limit their liability and to imposeand to enforce reasonabl e conditions upon
the policy obligationsthey contractually assume.” Magnonv. Collins, 98-2822 (La. 7/7/99), 739 So.2d
191, 196.

Thepolicy isdesignated asa“Commercid LinesPolicy” and providesonly commercid automabile
coverage to the Morrow firm. Pursuant to the Declarations page of the policy, the “Covered Autos
Symbols’ sectionindicatesliability coverageis provided to automobiles described under Symbol #1 as
defined in Section | of the Business Auto Coverage Form. Symbol #1 in Section | refersto “any auto.”
However, under Section |1, entitled “Liability Coverage’, the policy excludes certain individuasfrom
coverage. The pertinent portion of the policy reads:

SECTION 11 - LIABILITY COVERAGE

1 WHO ISAN INSURED

The following are “insureds’:

a You for any covered “auto.”

b. Anyonedsewhileusingwithyour permisson acovered “auto” you
own, hire, or borrow except:
(1) Theowner or anyone else from whom you hire or
borrow a covered “auto.” ...
(2) Your employeeif the covered “auto” isowned by
that employee or a member of hisor her household.
(emphasis added).

Thislanguage clearly indicates Ms. Sebastien, as an employee of the Morrow firm who wasusing acar she

owned at the time of the accident, was not an insured for liability purposes. Plaintiff’s argument that the

policy is ambiguous and should therefore provide coverage for Ms. Sebastien’ s liability is without merit.



Solidary Liability

Paintiff next arguesthat evenif American’ spolicy doesnot cover Ms. Sebastien, plaintiff’ sact of
timely filing claims againgt Sebastien and American interrupts prescription asto the Morrow firm dueto its
solidary liability with itsemployee and itsinsurer. On the other hand, defendants contend that plaintiff’s
fallureto reserverights against the Morrow firm upon itsrelease of Ms. Sebastien destroyed any solidary
liability between the employee and employer, relying upon Sampay v. Morton Salt Co., 395 So. 2d 326
(La 1981) to support that contention. Each of these argumentsis faulty for the reasons that follow.

In Sampay, the plaintiff wasinjured in an automobile accident and filed suit against the driver and
thedriver' semployer; however, plaintiff wasunsurewhether Morton Salt Company or Davis Truck Service
employedthedriver, soplaintiff timely filed suit against both companiesand their respectiveliability insurers
inthedternative. Sampay later settled hisclamsagaingt thedriver and against Davis Truck Service, but he
reserved hisrightsto proceed against Morton. Morton then filed amotion for summary judgment, arguing
that because Sampay had dismissed the driver, the rel ease of the employee discharged Morton from any
further liability asthedriver’ s purported employer. Although summary judgment was granted, this court
reversed, holding the plaintiff’ srel ease of the employee from suit did not preclude recovery against the
remaining employer, overruling Williamsv. Marionneaux, 240 La. 713, 124 So. 2d 916 (1960). Sampay,
395 So. 2d at 329.

Thelegidature ssemingly codified our holding in Sampay — that dismissd of asolidary obligor from
suit doesnot prohibit an obligeefrom proceeding against remaining solidary obligors— by enactingLa. Civ.
Codeart. 1802.2 TheRevision Commentsto La. Civ. Codeart. 1802 further indicate an obligee need not
reserverightsagainst remaining solidary obligorsin order to proceed against those solidary obligorsfor

fulfillment of the obligation.® Article 1802 encourages partial

2 Acts 1984, No. 331 enacted La. Civ. Code art. 1802, which provides:

Renunciation of solidarity

Renunciation of solidarity by the obligee in favor of one or more of his
obligors must be express. An obligee who receives a partia performance
from an obligor separately preservesthe solidary obligation against al his
obligors after deduction of that partial performance.

3 The pertinent Revision Commentsto La. Civ. Code art. 1802 provide:

€) ThisArticle... eliminates the presumption of renunciation or waiver
of solidarity in the absence of areservation by the obligee and, as
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settlement agreements without resulting in the renunciation of any outstanding debt.

However, neither Sampay nor La. Civ. Code art. 1802 resolve the issues in this matter. In
Sampay, theplaintiff had initidly instigated timely claimsagainst theempl oyee and hispurported employers.
When Sampay dismissed the driver and oneemployer, the remaining employer was already aparty to the
auit, leaving no opportunity for prescriptiontorun. Similarly, athough an obligee need not reserve hisrights
pursuant La. Civ. Code art. 1802, the obligee cannot rely on these provisions to the exclusion of the
remaining Code articles that require notice, pleading, and imposing limitations of prescription.

In the instant matter, the only basis upon which the Morrow firm could be liableto the plaintiff is
under the doctrine of respondeat superior. Because the employer and employee are solidarily liable asto
thevictim, Sampay, 395 So. 2d at 329, it was unnecessary to pursue aclaim against the Morrow firm as
long asits employee remained a party to the suit. Prescription againgt the Morrow firm was interrupted for
aslong asthe clam against Sebastien remained viable. La Civ. Codeart. 1799 and art. 3503. However,
plaintiff dismissed the Morrow firm’ semployee from the suit with prejudice on March 8, 1995. Thus,
prescription againgt the M orrow firmwasno longer interrupted after that date. Although plaintiff could have
filed suit againgt the Morrow firm after Sebastien’ sdismissal without having reserved hisrightsto do so, he
faledtofilethat clamin atimely fashion, causing it to prescribe. A claim that has prescribed cannot be
revived. SeeRizer v. American Surety & Fidelity Ins. Co., 95-1200 (La. 3/8/96), 669 So. 2d 387, 391,
reh’g denied, (La. 4/19/96).

Likewise, plaintiff’ sexisting claim against American, who was not solidarily liablewith Sebastien,
does not serveto interrupt prescription against the Morrow firm because the claim against the firm had

prescribed before the Morrow firm was named as a defendant. American had no

a consequence, the requirement of a receipt extended in a
particular manner. Therulein the Article is consistent with the
principle that a party should not be presumed to have given up a
right.

(d) Under this Article, solidarity is preserved when an obligee accepts
apartia performancefrom one obligor, and the obligee retains his
right of action against the solidary obligors for the balance,
regardless of whether the amount hereceived from thefirst obligor
equaled the latter’ s portion, or was less or more than that portion.
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obligationto the plaintiff and could not be consdered an* obligor,” solidary or otherwise. Filing suit against
aparty whoislater determined to bewithout obligation to the plaintiff does not interrupt prescription against
apurported solidary obligor who was not timely sued. Williamsv. Northgate Hosp., 98-1477 (La. App.
3d Cir. 5/5/99), 734 So. 2d 1251, writ denied, 99-1588 (La. 9/17/99), 747 So. 2d 565. Moreover, while
itistruethat aninsurer issolidarily liablewithitsinsured, timely suit against one solidary obligor doesnot
interrupt prescription that hasrun against asecond solidary obligor. Rizer, 669 So. 2d at 391; Bustamento
v. Tucker, 607 So. 2d 532, 536 n.5 (La. 1992); Noggarath v. Fisher, 557 So. 2d 1036, 1037 (La. App.
4™ Cir. 1990).

Wedso rgect plaintiff’ sargument that the amended pleadings adding the Morrow law firm should
relate back to the amended petition asfiled against American. Plaintiff'sreliance on article 1153 and Ray
v. AlexandriaMall, 434 So.2d 1083 (La.1983) ismisplaced. Article 1153 and the Ray criteriatypically
aoply to determineif asupplementd petition relates back to the origina in Stuations where the wrong party
has been named asthe original defendant, and not, ashere, when additiona solidary obligors are named.

LSA-C.C.P. at. 1153 isingpplicableto the tuation where aplaintiff hastimely sued and correctly
named at |least one solidary obligor, or when articles of the Civil Code are applicable. See Gebhardt v.
Sate of Louisiana, 94-838 (La.App. 5th Cir. 3/15/95), 652 So.2d 150, 151-52, writ denied, 95-1235
(La 6/23/95), 656 So.2d 1033; Piconev. Lyons, 593 So.2d 829, 831-32 (La.App. 4th Cir.), reversed
on other grounds, 601 So.2d 1375 (La.1992).

Suit againgt one solidary obligor interrupts prescription asto other solidary obligors, LSA-C.C. art.
3503. Whilethedlegation of solidary liability ispending, the exception of prescription remains premature.
However, if thereisno solidary liability becausethetimely filed defendant isultimately found not liableto
plaintiff at al, then the exception should be maintained at that time. See Younger v. Marshall Industries,
Inc., 618 So.2d 866 (La.1993) ; Gebhardt, 652 So.2d at 152. Because we agree with the court of
apped’ sfinding that the American insurance policy does not provide coverage to Ms. Sebastien, the
Morrow firm cannot be liable in solido and, therefore, was untimely sued. Consequently, we sustain the
defendants' exception of prescription.

Insum, plaintiff cannot “ bootstrap” theMorrow firminto the lawsuit by timely naming American as

adefendant. American’sonly potential liability arises from its contract of insurance



withtheMorrow firm, and the Morrow firm’sonly potentid liability arises out of the doctrine of respondest
superior. However, plaintiff’ svicariousliability clam again the Morrow firmwas el iminated when plaintiff
alowedthat claimto prescribe after dismissing Sebastien and her insurer fromthesuit with prgudice. Thus,
plaintiff has no cause of action against American.

Because we have determined the plaintiff’ s claims against the Morrow firm have prescribed and

because plaintiff hasno cause of action against American, we declineto addressthe Direct Action Statute.

DECREE
Accordingly, wefind the result reached by the Third Circuit Court of Appeal iscorrect. Plaintiff’s
actions against American Indemnity Company and Morrow, Morrow, Ryan and Bassett are dismissed.

AFFIRMED.



