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CARTER C J

Plaintiff Donald W Clark and intervenor Liberty Mutual Insurance

Company appeal the trial court s grant of defendant Vulcan Materials

Company s motion for summary judgment The sole issue for review is

whether plaintiffs Employee s Notice of Injury or Occupational Disease

and Claim for Compensation filed with the Texas Workers Compensation

Commission as required under the Texas Workers Compensation Act of the

Texas Labor Code sections 409 001 and 409 003 qualified as the filing of a

lawsuit in a court of competent jurisdiction so as to intenupt prescription

on plaintiffs tort suit See LSA C C arts 3462 3463

After a de novo review of the record and the applicable law and

jurisprudence we agree with the trial comi s conclusion that the Texas

document is in the nature of a notice of injmy filed with the Louisiana

Office of Workers Compensation pursuant to LSA R S 23 1301 not in the

nature of a disputed claim for compensation filed pursuant to LSA R S

23 1310 Therefore plaintiff s action is prescribed and the defendant is

entitled to summary judgment in its favor Contra Scott v Sears Roebuck

and Co 99 0571 La App 1 Cir 12 22 00 778 So 2d 50 54

The trial court s November 28 2005 reasons for judgment which we

adopt and have attached hereto as Exhibit A thoroughly and adequately

explain the decision For this reason we affirm the trial court s judgment by

summary disposition in accordance with Rule 2 162A 5 of the Unifoffi1

Rules of Louisiana Courts of Appeal Costs of this appeal are to be divided

equally by appellants

AFFIRMED
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EXHIBIT A

oiLED

NOV 2 8 2005

23RD JUDICIAL DISTRICTCOD

PARISH OF ASCENSION
STATE OF LOUISIANA

NO 77 796 DMSION A

DONALD W CLARK

VERSUS

VULCAN MATERIALS COMPANY

AND CONTROLLED MAINTENANCE INC

CLARK S MOTION FORNEW TRIAL

REASONS FORJUDGMENT

Statementof the Case

On April 9 2002 the plaintiff DONALD W CLARK Clark a Texas

resident allegedly sustained injuries while in the course and scope of his employment

with NISSHIN GULF COAST Nisshin j a corporation with its main office in

Houston Texas when his foot slipped from a rung ofa rope ladder and he fell onto a

platform inside a vesseVtank at a facility belonging to VULCAN CHEMICAL

INVESTMENTS LLC Vulcan in Geismar Louisiana Clark timely fileda notice of

injury andclaim for workers compensation on May 30 2002 by submitting a document

entitled Employee s Notice of Injury or Occupational Disease and Claim for

Compensation to the Texas Workers Compensation Commission TWCC and

N isshin s workers compensation insurer began to pay indemnity benefits to Clark inJuly

2002 On April 29 2004 Clark filed a tort action against Vulcan for its negligence

1 000235
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The instant Motion for New Trial was filed by Clark on August 26 2005
it l

l

requesting the court to set aside the summary judgment rendered and signed onAugust

E
1

22 Z005 on the ground that the judgment is clearly contrary to the law and evidence I
i iii

Relevant Lawand Analvsis

I TIle Motion for New Trial

Pursuant to Louisiana Code ofCivil Pro edure article 1971 a new trial may be

granted upon contradictory motion ofany party orby the court on its own motion to all

or anyof the parties and onall orpart ofthe issues orfor reargument only Furthermore

La Code ofCiv Pro article 1972 lists peremptory gr unds for granting a new trial and

provides

A new trial shall be granted upon contradictory motion ofany

party in the following cases

1 When theverdict orjudgment appears clearly contrary to the

law and the evidence

Z When the party has discovered since the trial evidence

important to the cause which he could not with due

diligence have obtained before or during the trial

3 When the jury was bribed or has behaved improperly so that

impartial justice has notbeen done

La Code ofCiv Pro article 1973 then provides thetrial court discretion to grant a new

trial in any case if there is good ground therefor except as otherwise provided by law

Louisiana jurisprudence does not favor new trials especially when the judgment is

supported by the record 2 A trial court has virtually unlimited discretion to grant a new

trial when it is convinced that a miscarriage ofjustice has resulted and unless an abuse

ofdiscretion canbe demonstrated a trial court s action in granting ordenying a new trial

on discretionary grounds will notbe reversed 3

I Summary judgment was granted blllled on this Honorable Court s finding that the Employee s Norice of

Injury and Claim for Compensation filed by Clarkwirh theTWCCdid nO interrupr prescriprion wirh regard
to Clarks negligence claim against Vulcan
l

arosard v Stack 95 2508 La App 1 Cir 9 27 96 680 So 2d 771 F1erdlCl v Langley 93624 p3 La App
3tdCir 2 2 94 631 So 2d 693 695 wrir denied 940521 La 4 7 94635 So 2d 1139
3

Heritage Wardwide Inc II Jimmy Stvaggalt MinnITi950484 p 3 L App Isr Cirll 16 95 665 So 2d 523

2 000236
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II Interruption ofPrescription
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I

i l
Under Louisiana law prescriptive statutes are to be strictly construed against 1

prescription and in favor of the obligation sought to be extinguished of two possible I
llii 1

constructions that which favors maintaining as opposed to barring anaction should be

adopted
4

Louisiana Civil Code Article 3492 provides a oneyear prescriptive period for

delictual actions such as Clark s claim against Vulcan Because Clark s suit for tort

damages was filedmore than oneyear after the accident theaction was prescribed on its

face In such a circumstance theplaintiffcarries theburdenofproving thatprescription

was interrupted s Pursuant to La Civ Code art 34626 prescription is interrupted by the

filing of a lawsuit in a court ofcompetent jurisdiction The interruption ofprescription

resulting from the filing of suit in a court of competent jurisdiction within the

prescriptiveperiod continues as long as the suit is pending 7

III Overview ofWorkers Compensation Claims Process in Louisiana

In Louisiana an employee is required to notify hisemployer ofhis injury within

thirty 30 days after the date of injury
s

This notice shall 1 be made in writing 2

contain the name and address ofthe employee 3 state in ordinary language the time

place nature and cause of the injury and 4 be signed by the person giving or making

the notice
9
If at any time after thenotice of injury is filed a bona fide dispute occurs an

injured employee may file a claim for compensation with the Office of Workers

526 writ denied 9o415 La 3 29 96 670 So 2d 1233
4 August Star Enterprise Inc 899 F Supp 1540 1542 E D La 1995 Francis Health Care CaPital Inc 933

FSupp 569 573 E D La 1996
S Lima v Schmidt 595 So 2d 624 628 La 1992
6La Civ Code an 3462 provides Prescription isinterrupted when he owner commences action against the

possessor orwhen theobligee commences action against theobligor in acourt of competent jurisdiction
and venue Ifaction is commenced in an incompetent court or in an improper venue prescription is

interrupted only as 0adefendant served by process within theprescriptive period
1

La Civ Code art 3463
La RS 23 1301

9La R S 13 1303

3 000237
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Compensation OWC 10

The matter is then set for a mediation conference unless waived by all parties

and the mediator will issue a report ofthe results I I If the parties are unable to resolve

the dispute a workers compensation judge shall be vested with original exclusive

jurisdiction over the c1aim
1z

Upon the completion of a hearing the workers

compensation judge shall make a decision which is final unless an appeal is made to the

appropriate circuit court ofappeal

N Overview ofWorkers Compensation Claims Process in Texas

In Texas an employee is required to submit a notice ofinjury to hisemployer

within thirty 30 days ofthe injuryl3 md a claim for compensation with the TWCC

within one 1 year of the date of injury
14 If a dispute arises about the injured

employee s claim for workers compensation the Texas Workers Compensation Act

provides a detailed dispute resolution process

First the employee may request a benefit review conference BRC which is an

informal meeting
15 Ifan agreement cannot be reached at the BRC the employee may

choose arbitration 16
orto attend a formal contested case hearing Ifarbitration is chosen

the decisionofthearbitrator is binding onall parties and is final and cannot beappealed

If arbitration is notchosen a contested case hearing CCH is the next step of dispute

resolution The CCH is a formal hearing which is recorded an official record is made

and at which sworn testimony is taken

10 Ln R S 23 13lO A addresses therequisites for the filing of a claim with the OWC and ptovides Ifat any
time after notification to theoffice ofthe occurrence of death or injury resulting inexcess of seven days lost

time abona fide dispute occurs the employee orhis dependem orthe employer or insurer may file a claim
with the srateoffice orthe dlsrrictofficewhere the hearing willbe held on a form to be provided by rhe

director
IIL R S 23 1310 3

Illd
13 Texas Workers Compensarion Act Section 409 001
14 Texas Workers Compensation Act Section409 003
15

Tex1sWorkers Compensarion Acr Sections 410 021 410 034 Rules 141 1 417
6

Texas Workers CompensntionAcr Sections 41O 101 410 121 Rules 144 1 144 6

4 000238
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If a party disagrees with the decision and order of the Hearing Officer the
I

1
ti

1
1

dissatisfied party may request review ofthe decision by theAppeals Panel 17 The Appeals

Panel decision is the final step in the Division s dispute resolution process If a party

1

1

II

I
1

disagrees with the Appeal Panel s decision the decision may be appealed to a district

court However workers compensation claim disputes may notbe heard in court unless

the dispute has first gone through the dispute resolution process and the Appeals Panel

has issued a decision
18

V Louisiana jurisprudence regarding dle interruption ofprescription of a claim

against a third party tortteasor by a timely filed workers compensation claim

The Louisiana Supreme Court ha concluded that prescription is interrupted wi h

regard to an injured employee s claimsagainst a thirdparty tortfeasor when theemployee

filed a timely suit seeking workers compensation benefits from his employer 19 In Gary

supra the Louisiana Supreme Court declared

When a lawsuit is filed against the employer prescription is

interrupted as to claims against the employer pursuant to Article

3462 Because the third party tortfeasor is a solidary obligor the

interruption ofprescription is applicable also to aclaim againsta

third party tortfeasor as this court held in Williams 2o When a

lawsuit is filed against the employer in a competent court

prescription is interrupted because the legal system is put into

motion and thepurposes of prescriptive laws are satisfied

Thus whatconstitutes a suit or claim for workers compensationsufficient to

interrupt prescription must be determined While the term claim is notdefined the

LouisianaWorkers Compensation Act Louisiana jurisprudence regarding interruption of

prescription by filing a claim for workers compensation is clear prescription of a tort

claim against a thirdparty tortfeasor is interrupted by the filing of a claim for workers

compensation with the OWC pursuant to La R S 23 1310

17 Texas Workers Compensation Act Sections 410 201 410 209 Rules 143 1 1435
18 Sections 410 251 410 258 Rules 1471 14711
19 Williams II SelTage Water Bel ofNeOrleans 611 So 2d 1383 La 1993 Gary II Camden Fire flU Co 676

So 2d 553 La 4 2 96

6 1 So 2d at 387 See asoLa Civ Code arrs 1799 and 2324C

5 000239
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As provided above La R S 2310 allows an injured employee to file a claim for l I
1

If
a

workers compensation with the OWC if a bona fide dispute ocCttrs after filing a notice of
I

injury The First Circuit has consistently held that the claim filed with the OWC that I
Hi

interrupts prescription is a claim made pursuant to La R S 23 1310 on Form 1008

which is entitled Disputed Claim for Compensation
21 In Scott v Sears Roebuck and

Co
22 the First Circuit declared The filing of a Disputed Claim for Compensation

would have the same effect on prescription as the filing of a lawsuit Furthermore in

Kratrerv PPM Contractors Inc 23 theclaimant had fileda disputed claim and the court

held When an injured employee timely files a claim seeking workers compensation

benefits from his employer prescription is interrupted with regard to an injured

employee s claim against the third party tortfeasor

While notcontrolling this Honorable Court recognizes tlle decisions of Second

and ThirdCircuits which have held the same InSegura v eleco Power LLC24 the Second

Circuit held When an injured employee timely files a claim seeking workers

compensation benefits from hisemployer prescription is interrupted with regard to the

injured employee s claim against the third party tortfeasor In Gray v Mo mir25 the

plaintiff had filed a claim with the OWC and the Third Circuit declared Because the

OWC is the only forum where anemployee can bring a claim for a workrelated injury

we conclude that the OWC is a court of competent jurisdiction for the purposes of

interrupting prescription against a third party torrteasorwho is jointly orsolidarity liable

Thus it is clear and uniform law in Louisiana that a claim for workers

compensation timely filed with the OWC pursuant to La R S 23 1310 interrupts

prescription with regard to an injured employee s claims against a third party tortfeasor

Dietrich v Apex Electric 632 So 2d 795 LaApp I Cir 1993

778 So 2d 50 19990571 LaApp 1 Cir 12 22 00 rehearing denied Mar 01 2001
2J 803 So 2d 1147 1148 La App I Clr 12 28 01
24 900 So2d 897 900 LaApp 3 Clr 3 2 05
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The issue presented is whether the Employee s NoticeofInjury orOccupational

I

1 1
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m
VI Analysis

1 1

1

Disease and Claim for Compensation filed by Clark with the TWCC is sufficient to I
Hi

interrupt prescription with regard to Clark s tort claim againstVulcan

In Louisiana an injured employee must file a notice of injury within thirty 30

days after the date ofthe injury andmay file a claim for workers compensation pursuant

to La R S 23 1310 only after a bona fide dispute arises If the employee files a disputed

claim such claim is sufficient to interrupt prescription underLa Civ Code art 3462 In

Texas however every injured employee must file a notice of injury and a claim for

workers compensation regardless of whetheradispute exists Because a bona fide dispute is

required to file a claim for workers compensation in Louisiana sLlch claim is analogous

to filing a suit in a court of competent jurisdiction which puts the legal system into

motion

In the case at bar Clark timely filed a notice of injury and claim fOT workers

compensationwith theTWCC in accordance with the Texas Workers Compensation

Act The evidence reflects that after Clark filed his notice of injury and claim for

workers compensation Nisshin s workers compensation insurer began making

indemnity benefits to Clark from July 1 2002 through August 11 2004 In fact Clark

admitted in his deposition that he began receiving compensation benefits in July or

August of2002 and continued to receive them through August 2004 However there is

no evidence in the record that any step ofthe dispute resolution process was taken with

regard to Clark s claim

This Honorable Court therefore finds thatClark s Employee s Notice of Injury

orOccupational Disease and Claim for Compensation which is required by Texas law

to befiledby every injured employee is notthe equivalent to filing claim with the OWC

746 So Zd 746 749 LaApp 3m Cir 113 99

7 000241
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arisen Thus prescription with regard to Clark s negligence claim against Vulcan was

1 1 1

fiii
i i

pursuant to La RS 23 1310 which may be filed only after a bona fide dispute has

1 1

not interrupted whenClark filed hisnotice of injury and claim for compensation onMay
1

30 2002

Conclusion

Because Clark s Employee s Notice ofInjury orOccupational Disease andClaim

for Compensation is insufficient to interrupt prescription under La C C 3462 his

claim had prescribed when itwas flledonApril29 2004 more than two years after the

event iving rise to his claim Accordingly Clark s Motion for New Trial is DENIED

Signed at Gonzales Louisiana th day of

D

JUDGE RALPH TUREAU
23RD JUDICIAL DISTRICT COURT

DIVISION itA

NOTICE ALL COUNSEL OFRECORD
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