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HIGGINBOTHAM J

This is an appeal by Tennessee Gas Pipeline Company the taxpayer from

a judgment of the ThirtySecond Judicial District Court of Terrebanne Parish the
32nd JDC which reversed and vacated a ruling of the Louisiana Tax

Commission the Commission and reinstated values of property as determined

by Gen Bonvillain the Terrebonne Parish Assessor the Terrebonne Assessor

The value determination by the Terrebonne Assessor was performed for the

purpose of determining the amount of refund if any awed to the taxpayer based

on a judicial remedy from litiationoriinating in the Nineteenth Judicial District

Court of East Baton Rouge Parish the 19th JDC We find this appeal cannot be

brought by th Terrebonne Assssor as a separate suit because it is part of the

remedy phase ofthe 19th JDC litigation Therefore we reverse and vacate the trial

courtsDecember 22 2010 judgment and reinstate the March 31 2010 judgment

along with the transfer order of the 32nd JDC and order this matter transferred to

he 19th JDC so it can b considered in the context of the original litigation before

Judge Timothy E Kelley

FACTS AND PROCEDURAL HISTQI2Y

The present appeal is one of the more recent events in an angoing dispute
concerning taxes paid under protest by the taxpayer The parties are wellversed

in the history of this litiation which now extends over multiple jurisdictions

lle history of this case dates back to Uecember 20O0 wher this Court issued a ruling
concerning challenge of the ad valorern taxes assessed aainst certain public service pipelines
owned by several taxpayrsincluding the instant taxpayer ANR Pieline Co v Louisiana Tax
Comn20002251 La App 1 si Cir 122200 774 So2d 1261 writ denied 20010250 La
420O1 790 So2d 633 There have hcen nurnerous other appeals and writ applicatians in this
atter since that date including the judgments previously rendered by this Court in ANR
Pieline Co v Louisiana Tax Comn20051142IaApp l st Cir97OS 923 So2d 81 writ
denied 20052372 La31706 92S So2d 547 cert denied 549 US 822 127 SCt 157 166
LEd2d 38 2006 ANR VI ANR Yipeline Co v Louisiana Tax Comn20081148 La
App lst Cir 1017OS 997 Sc2d 92 writ denied 20090027 La3609 3 So3d 484 ANR
VI1 and ANZ Pipeline to v Louisiana Tax Comn20072282 La 1pp lst Gir 101708
997 So2d 105 writ deiied20U90025 a36093 Sc3d 484 ANRVlll
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howvrwe reiterate a brief overview of the history of the dispute in order to

place the present case in the proper context

The taxpayer alon with the other original plaintiffs ANR Pipeline

Company and Southern Natural Gas Company provides natural gas taransportation

storage and balancing services inIouisiana and interstate commerce These

taxpayers each own natural gas transmission pipelines which are classified and

taxed as public service properties under La RS471851K and M Due to

their role in interstate commerce the ipelines are regulated by the Federal Energy

Regulatory Commission pursuant to tke Natural Gas Act 15 USC 717 et seq

For a period spanning several tax years a number of intrastate natural gas

oil and other liquid pipeline companies were regulated by the Lauisiana Public

Service Cominission as provided in La RS 30551Aand qualified as public

servic companies under La RS47185lK The pipelines of these companies

however were assessed by local assessors at tifteen percent 15 of fair market

value while the public service properties of the taxpayers in the original litigation

were assessed at twentyfive percent 25 af fair market value ANR Pipeline

2

Louisiana Revised Statutes 471 SS l provides in pertinent part

K Pipeline company meaas any ccmpany that is engaged primarily in the
business of transportin cil nattral as pelrcleum products or cther products
within thrcugh into cr firom this state and which is regulated by 1 the
Louisiana Public ServiceComrnission 2 the rnterstate Comrnercc Commission
or 3 the Federal Powei Commissicraas anatural gas company under the
Federal Natura Gas Act 1 S USC 717717w becausc that person is engaged
in the transportation of natural gas in interstate commerce as defiaied in the
Natural Gas Act

M Public service properties means the iinmovable major novable and ather
movable property owned or used but noi otherwise assessed in this state in the
operations of each airliric electric membersfipcorporation clectric power
cornpany express company gas company pipeline company railroad cornpany
telegraph company telephone company and water company hor each barge line
towin and other water lransportation company or private car company only the
major movable property owned or used but not locally assessed or otherwise
assessed in this state in interstate or interparish operations shall be considered as
public service property
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Co v Louisiana Tax Camn20081148 La App Ist Cir 1Q1708997 So2d

92 96 writ denied 2009Op27 La3EiQ9 3 So3d 484 ANR VIi

For each tax year disuted the taxpayers paid their ad valorem taxes under

protest Spcitically the taxpayers challenged that portion of taxes assssed in

excess of fifteen percent l5 of fair market value The taxpayers then filed

individual suits against the Commission for declaratory judgmntand for refund o

the taxes paid under protest The taxpayrsargudthat the assessed valuesotheir

properties were calculated at twentyfivepercent 25 of fair market value while

the assessed values of other pipelin public service taxpayers that fell within the

statutory deinition of pipeline companies were calculated at fifteen percent 15
of fair market value The taxpayrsasserted that this disparate treatment violated

the uniformity requirement of the Louisiana Constitution the equal protction and

due process clauses of theIouisiana and United States Constitutions and the

commerce clause of the United States Constitution The taxpayers also alleged that
La RS471851K is unconstitutional These suits were consalidated for trial

ANR VII 997 So2d at 96

Following a bench trial in early 2005 Judg Kelley of the 19th JDC

rendered a declaratory judgment in favor of the taxpayers findin that the actions

of the Commission in the administration of Louisianasad valorem tax scheme as

it perained to the taxpayers public service pipelines violated the equal protection

and due process clauses of the Louisiana and United States Constitutions The trial

court pretermitted decision on th constitutianality of La RS 47185lK and

M and remanded the matter to the Commission with instructions that the

Cammission require the local assessors to assess the public service pipelines of the

taxpayers for each of the tax years at issue and calculate taxes based on fifteen

percent 15 of those assessments The trial court urthr ordered th
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Commission to issu the taxpayers a fuil retund plus interest of th differenc

between the amounts paid for each year and the reassessed amounts That ruling

was affirmed by this Court in ANR Pipeline Co v Louisiana Tax Comn2005

1142 Ia App lst Cir 97OS 923 So2d 81 writ dnied 20052372 La

317Of 925 So2d 547 cert denied 549 US822 I27 SCt 1 S7 166LEd2d 38

200b ANR VI

Ater that judgment became final the Commission issued a series of orders

includin Order No 032206 canceling the deterininations of assessed values

issued by the Commission and orderin the local assessors to reassess the

taxpayers property utilizing th same valuation methodology used by their

offices in assessing nonpublic servic properties during the tax years in question

and thereatter determine th assessed value of the properties at a rate of fifteen

percent IS of fair market value The Order also provided thatreassessmnt

shall b completed no later than August 2S 2006

The local assessor in this case the Terrebonne Assessor completed the

revaluations and provided notice of the revaluation to the taxpayer The

Terrebonne Assessor applied the Commission guidelines in his reassessment

which resulted in valuations of two to twoandahalfi times the Commissions

original valuations The taxpayez argues that such result by the Terrebonne

Assssor was unfairly inflated due to the failure of the Terrebonne Assessor to

allow any consideration for absolescence in his revaluations The taxpayer then

appealed the revaluation ta the Lommissian That appeal was consolidated with

appeals of 3S9 separate assessments arising from the local assessors actions in the

rmedy phase of the ongoing 19th JDC litigation

On November 23 2009 the Commission issued a preliminary decision

tinding the taxpayer bore the burden of proof as to obsolescence The Commission
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found that the local assessors had applied the proper methodology in determining

the valuation of the property and adopted th assessors determinations of value

but xeduced them by a flat service percentage based on thz

utilization and railed to recognize additional economic obsolescence Finally the

Commission requested additional information so that it could calculate taxes based

on the local assessors values as modified and determine the refunds due to the

taxpayers as a result of the constitutional violations On January 26 2010 the

Commission issued its supplmental rulin Through this supplement the

Commission found that the obsolescence factors computed by utilizing the

taxpayers throughputcapacity figures under the rules and regulations shall be

applied to the total property of the taxpayers to determine the amounts of refunds

due if any

Present Suit

On the date the Commission issued its initial ruling November 23 2009 the

Trrebonne Assessor tiledaPetition for Appeal Judicial Review in the 32nd

JDC appealing the ruling of the Commission On December 28 2409 the

taxpayer filed declinatory exceptions raising the objections of lis pndens

improper venue and lack of subject matter jurisdiction dilatory exception raising

he objection of prematurity and peremptory exceptions raising the objections of

failure to join an indispensable party no cause of action no right of action and

prescription

Althouhthe trial court initially dismissed all of the taxpayersexceptions

the taxpayer filed a Motion and Order for Recansideration In considering th

taxpayersMotion and Order for Reconsideration the trial court for the 32nd JDC

noted that th genesis of this ad valorem tax matter is complx litigation

conducted before the 19th JDC over the course of a decade ar more in the suit
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entitled ANR Pipelin Company v Lauisiana Tax Commission 19th JDC No

584818 Ihe 32nd JDC court also noted that atter the present petitian was filed

motions were still pending in the 19th JDC befare Judge Kelley wherein the

taxpayers asserted that the local assssors wer in contempt for seeking judicial

review of the Commissionsactions in their home parishes The 32nd JDC trial

court further noted that accarding to a transcript of a hearing on March 1 S 2010

Judge Kelley clarifed that the 19th JDC maintained continuing jurisdiction over

any review action arisin aut ofthe remand proceedings

Thus on March 31 2010 the 32nd JUC trial court granted the taxpayers

motion tor reconsidration in part agreein that the 19th JDC retained jurisdiction

over judicial review actions such as the instant suit and ordered the matter

transferred to the 19th JDC for fur proceedings The Terrebonne Assessor

successfully applied for supervisory review to this Court On August 2q 2010 a

panel of this Court granted the Terrebonne Assessors writ application in Yn R

Appeal of ANR Pipeline Campany 2010 CW 10QS La App l st Cir 202010

unpublished writ action with the followin language
WRIT GRANTED The judgment of the district court granting the
motion for reconsideration filed byTnnessee Gas Pipeline Company
and transfierring the petition for judicialrview filed by Gene
Banvillain Assessor far Terrebonne Parish to the 19 Judicial
District Court is hreby reversed Mr Bonvillainspetition for
judicial review was properly tiled in Terrebonne Parish in accordance
with LSARS471998 therefore the petition for judicial review may
procedaccordingly

Following this ruling the 32nd JDC considered the merits of the Petition for

Judicial Review On December 22 2010 the 32nd JUC issued a judgment

wherein it reversed and vacated the rulingsothe Commission dated November 23

j

JudgesCtrter KU1T1 Guidry and Gaidry vctcd to grant the writ while Judge Welch dissented
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2009 and January 2b 2010 in Docket No 06221 Q9001 The taxpayer instituted

this presntappeal

UISCUSSION

Initially we are compelled to note that a regular appeal panel has the

authority and indeed the duty to review overrule modify andor amend a writ

panels decision on an issue when after reconsidering the issue to the extent

necessary to determine whether the writ panelsdecision was correct the appeal

panel finds that the writ panels decision was in error Mere doubt as to the

corrctness of the prior ruling by a writ panel is not enough to change th prior

ruling only when it is manifestly erroneous or application of the lawofthecase

doctrine would result in an obvious injustice should we overrule or modify our

prior ruling Joseph v Ratcliff 20101342 La App lst Cir32S1163 So3d

220 223

Our review of this matter especially when considerdin context with the

remedy ordered by ANR VI and our previous recognition of th local assessors

right to appal rulings in the 19th JDC as explained in ANR VII and the recent

Louisiana Supreme Court case of Gisclair v Louisiana Tax Comn2010OS63

4

The cocerted respoise to the November 23 2009 ruling of the Comrnissioaa has resulted in a
virtual cobwcb of litigation wherein the remedy ordered by Judge Kclley in the onoing 19th
JDt litigatinand afiirmed by this Court in ANR Vl is under review in multiple jurisdictions
lor example in addition to the present suit filed in the 32nd JDC there are two other recent
appeals before this Court that stem from the November 23 2009 ruling See ANR Pipeline Co
v Louisiana Tax Comn 20110425 La App lst Cir82311 So3d ANR IX an
appeal by the lccal assessars from a ruling of the 19th JDG that sustained the taxpayez
exception of nc right of action and dismissed their cross appeals against the Commission See
also Martir v ANR Pipeline Co 20110751 La npp lst Car82311 So3d an

appeal by ANK Pipeline o Tennesec Gas Pipeline Co and Soulheria Nalural Gas Co from a
ruling of the 17th IDC thal reversed and vacated theCommissionsNovember 23 2009 ruling
and reinstted assessment values as determined by theIafourche Assessor tor purposes af
dctenninin whether any reund was owed the taxpayers Local assessors Martin and
Bcnvillain were both named as defendants by the taxpayers in their petition for judicial review
filed in the 19th JI7C On August 23 201 l we held that the local assessors had no right of
action under Ia RS471995 to appeal the Commissiansassessments of the taxpayers public
service property but they could intervene in the taxpayers petitions for judicial review in the on
going litigaticn in the 19th JCC See ANR1X So3d
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La9241044 So3d 27Z Gisclair II leads us to conclude that the writ panels
previous ruling that grantd in part the taxpayers motion and order for

reconsideration was in error To hold otherwise would lead to a situation wherein I

the rem edy ordered by the 19th JDC in on oin liti ation wg g g ould be reviewed by

multiple jurisdictions including the present case arising from the 32nd JUG which
did not consider the original declaratory judgment action See Martin v ANR

Pipeline Co 20l10751 La App 1 st Cir82311 So3d

The instant appeal arises from the Terrebonne Assessors complaint that the
Commission vacated his assessment of the taxpayers property In ANR VI the

remedy determined by the caurts was to order the Commissian to remand the

matter whichoriinated in the 19th JDC to the local assessors for reassessment of

the property at issue using the formula utilized by the assssors when valuing non

public service property The local assessors who wre not parties to the 19th JDC

litigation were involved in the remedy phase because they ar the entities

responsible or refunds if any due to the taxpayers See ANR VI 923 So2d at

99 Although not parties to the original litigation the local assessors roles in

implementing the xemedy phase of he proceedings become an integral aspect of

determining wheher the remedy has been fairly applied

In the present suit filed before the 32nd JDC the Terrebonne Assessor

argues that once he was involved in assessing the public service property the

procedursfor reviewing those assessments were governed by the statutory scheme

of La RS471992 1989 and 199 In support of this contention the Terrebonne

Assessor argues that this court allowed for such a process when we stated in ANR

VI that the local assessars would be required to follow the procedures of La RS

471992A1and that the taxpayers would have an oppoartunity to object to the
local assessors valuations ANR VI 923 So2d at 9798 The Terrebonne
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Assessor further argued that when the taxpayers tiled the 359 protstsbfore

various Parish Boards of Review challenging the correctness of the reassessments

the applicable statutory provision reardin challenges to assessments made by the

local assessor La RS471998Aallowed him to file the instant petition in his
local parish ie the 32nd JDC

Such an interpretation of our language in ANR VI is at odds not only with
our intent but withtasic tenets of judicial efficiency First we note that the

references in ANR VI to the assessors compliance with La RS 471992A1
were made in order to preserve the tcrxpayers due process rrghts in ANR VI

923 So2d at 9798 this court noted that assessors would be required to follow the

procedures of La RS 471992Al and that the pipelines would have the

opportunity to object to the local assessors valuations The reference to La RS

471992Awas an attempt to recognize the taxpayers due process rights by

allowin the taxpayers an opportunity to inspect the assessments made by th local
assessors Such a reference to this particular statute was not nvisioned as

authorization for the lncal assessors to utilize statutory procedures that are not

applicable to the assessments of public service property See Martn So3d at

5

Louisiana Kevised Statutes471992A1provides in pertinenl part

A 1a After eacli assessor has prepared and made up the lists showing
the assessmeni of immovable and movable property in and for his parish or
districi his lists shall be exposed daily ior inspection by the taxpayers and other
interesied persons for tle pericd provided fcr in Subsection F of this Section
Facla assessor shall give notice ofsuch exposure for inspection in accordance with
rules aidreulations cstablished by the LouisianaIax Commission

bi Excepi as providcd For in Item bii of this Subparagraph a
taxpayer may rely on the assessment shown in the Iist and such reliance shall be a
deiense against any claim fcr additicnal ad valorem property taxes interest and
penalties on such property

ii The assessment shcwn on the list may be changed to reflect an
increase in assesszalent includingspplcmental assessments pursuant to RS
471966 if the assessor shcws that the taxpayer received written notice of such
change at least thirty days before the last day for review by the appropriate board
oIreview
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Next it carnot b ignored that the present property is public service

property which a local assessor does not have the constitutional authority to
assess See La Const art VII 18DMartin So3d at The

Terrebonne Assessorsrole in assessing the instant property stems solely from the
courtordered remedy phase of the ongoing litigation in the 19th JDC Martin

So3d at The local assessors role in the remedy phase of the 19th JDC

litigation was previously reconized in ANR VII In that case the local assessors

attempted to intervene in the 19th JDC proceedings after the pipelines filed a

inotion to enforce the judgment of this court follawing the reassessments The trial

court disi7iissed with prejudice the local assessors petition of intervention on the

basis that the assssors had no right to intervene as the matter was an ongoing case

that had already been through adjudication ANR VIl 997 So2d at 99

This court ound the trial courts dismissal of the local assessors petition of

intervention was not error however we went on to examine whether the assessors

hadsanding to appea the remainin matters addressed in the underlying judgment
from tke 19th JDC In addressing this issue we found In the case sub judzce

there is no doubt that the assessors have a justiciable right related to the principal
action ie th reassessment of plaintiffs public service pipelines ANR VII

997 So2d at 101 This court went on to recograize the local assessors standing to

appeal issues arising from their role in implementin the remedy phase of the

litigation in the 19th JDC ANR VII 997 So2d at 101 Thus whil the

Terrebonne Assessor has a justiciable rightrgarding his reassessment of the

property at issue it is dirctly related ta the original suitpnding before Judge
Kelley in the 19th JDC

Further in Gisclair TI which was decided shortly after this Court granted

the Terrebonne Assessorswrit applrcation in 2010CW1005 the Louisiana
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Supreme Court addressed the right of a local assessrto bring an action against the
Commission challenging the constitutionality of the Commissionsapplication of
the relevant laws overning the tax valuation of public service property In

Gisclair II the St Charles lssessor asserted that the Commissionsassessments

of public service property owned by Entergy were depriving the parish of tax

revenue The St Charles Assessar contended that his action was brought under he

statutory authority found in Ia RS 471998Cand such other provisions of law

that governed th action Gisclair I44 So3d27279

In determining that the St Charles Assessor had no right of action to bring
such a challenge the court in Gisclair lI noted that although section 1998 of Title

47 is entitled Judicial review generally this statutory provision read in context

clearly governs suits contesting local assessments made by local assessors and is

contained in the general assessment provisions of the ad valorem property tax

statutes not in the special provisions governing the assessment of public service
properties set forth in La RS471S11858 Gisclair II 44 So3d at 279 The

court further held that La RS 47156Gwhich addressed the assessment of

public service praperties only provided a right of action for the taxpayer Gisclair
Il 44 So3d at 280

Usin this rationale as guidance in the present case we note that the

Terrebonne Assessorsbasis for using La RS 47199 to file the present suit in

the 32nd JDC would be in conflict with the ruling in Gisclair II insofar as

allowing a local assessor to brin a suit contesting the assessments of public
service property We emphasize that the Terrebonne Assessors involvemntin

this particular assessment was not due to his constitutional grant of authority but

merely a limited role in the remedy stage of praceedings pending in the 19th JDC

Accordingly it does not appear that La RS 471998 should be interpreted to
12



allow the Terrebonne Assessor to bring the present suit in the 32nd JDC regarding

the disput between him and the Commission over their actions i pursuing the
remedy ordered by the 19th JDC Statd another way this is not alocal

assessment that falls within the ordinary scope of power granted to the local
assessor See Martin So3d at

Finally we note that our present decision is in direct conflict with recent

rulings from the second and third circuit courts of appeal See Jones v Southern

Natural Gas Co 46347 La App 2d Cir41311 63 So3d 100 In re

Appeal of ANR Pipeline Co 2Ul 1379 La App 3d Cir81011 So3d

In Jones the Assessor for Lincoln Parish brought a Petition for Judicial

Review in Lincoln Parish appealing the decision of the Commission which
ordered reduced valuation of the same taxpayers public service property The

reassessment of the public service property was perforined as ordered by the
remedy affirmed in ANR Vl from the litigation tiled in the 19th JDC In

addressin the taxpayers lis pendens exception th second circuit stated

although the actions are closely related they are not the same transaction or

occurrence Jones 63 So3d at 1086 The second circuit did not address the fact

that the local assessor was acting in the remedy phase of the litigation from the

19th JDC or explain how the local assessorsaction was outside the scope af his
constitutional authority in assessing public service property For the reasons

already discussed we respectfully disagree with the cases following the second
circuits decision in Jones See Martin So3d at

We find the Terrebonne Assessors role in the reassessments of the

taxpayers public service property is a limited grant of authority stemming from

See also Odom v Southern Natural Gas Co 4659 La App 2d Cir81711 So3d

where the second circuit following Jones specifically rejected the claim that the
procedural prcvisions cfLa RS471998 are inapplicallein this situation
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the courts as stated in ANR VI While the Terrebonne Assssor has been found to

II

have appeal rihts with respect to his actions the procedural contxtof his rol

requires any appeal to the courts to be brought to the ongoing litigation in th 19th
JDC

CONCLUSION

For the above and foregoing reasons we find the present suit to be

duplicativ ot the ongoing litigation in the 19th Judicial District Court We

hereby reverse and vacate the trial courts December 22 2010 judgment and

reinstate the March 31 201 q judgment granting the taxpayersMotion and rder

for Reconsideration The trial court for the 32nd Judicial District Curt correctly

noted that the Terrebonne Assessor has a right to appeal the actions of the

Commission in the cantext of the remedy phase on the ongoing litigation in the
l9th Judicial District Court Accordingly we reinstate the transfer ordr to the r

19th Judicial District Court before Judge Kelley so the Commissionsactions can

be reviewed in lihtofthe remedy approved in ANR VI All costs associated with

this appeal are assessed equally between the taxpayer Tennessee Gas Pipeline

Company and theIerrebonne Parish Assessor Gene Banvillain

DECEMBER 22 2010 JUDGMENT VACATED JUDGMENT OF MARCH
31 2010 REINSTATED AND SUIT ORDERED TRANSFERRED TO 19TH
JUDICIAL DISTRICT COURT
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