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McDONALD J

Un January 7 2008 Hebert Dougia Jr a carpet installer filed a disputed

claim for compensation aainst his employrBest Buy Carpet and Flooring Best

Buy Carpet Mr Dougia asserted that on November 2 2007 while working on a

job at a residential homc in East Baton Rouge Parish he injured his lower back

while moving a dresser He also contended that approximately one and onehalf

weeks later he bent down to 5tart cutting carpet and injured his back agai He

a5serted that he was di5abled as a result of the two accidents and was thus entitled

towrkrscompensation benefits Mr Dougia assrted that no wage benefits had

been paid and no medical bills had been paid other than an initial visit with Dr

Isaza Mr Dougia asked for penalties and attarney fees Best Buy Carpet disputed

all aspects of Mr Dougiasclaim

A trial on the matter was heard on April 2l 2010 Thereafter thE Oftice of

Workers Compensation UWC Judge issued a ruling finding that Mr Dougia

had sustained an injury to his lower back in the course and scope of his duties as an

employee of E3est Buy Carpet on November 5 2007 and November 12 207 Tlle

OWC Jude found that Mr Dougiasinjuries disabilities and need for medical

treatment were causally related to the accidnt5 and awarded Mr Dougia

supplemental earnings benefits medical expenses and onoing medical treatment

penalties of2000 for ailure to pay medical benefits penalties of 2OOQ for

Failure to pay indemnity benefits and 10040 for attorney fees The judgment

was siged on May 3 2010

Bst Buy Carpet filed an appeal from that judgment Mr Dougia filed an

answer to the appeal asking for attorney fees for responding to the appeal 3est

Buy Carpet filed a motion to dismiss Mr Dougias answer to the appeal asserting

t11at it was untimely The maticnto disrniss was referred to this panel to be

deciddwith the merits ofthe appeal

2



THE MOIIONTO DISMISS THE ANSWER TO THE APPHAL

An answer to an appeal must be filed no later than fifteen days after the

return date or lodging of the record whichever is later La CCPart 2133 The

record shows that the return date was December 3 2010 and the record was lodged

on January 14 201 l Using the rules for computatian found in La CCP art

SOS9 the fifteenday period lapsed on Saturday January 29 The time period

cannot nd on a holiday thus the period rolls over to the next date that is not a

legal holiday La CCP art 5059 Thus the fifteendaytime delay ended on

Monday January 31 2011 and the answer to the appeal fild on February 1

2Q11 was untimely Therefore the motian ta dismiss the answer to the appeal is

granted

THE APPEAL

3est I3uy Carpet makes five assignments of error assertin that the OWC

ludge committed manifest error in cancluding that Mr Douia sustained his

burden of provin an accident arising out of and in the couseof employment as a

contractor with Best Buy Carpet on November 5 2007 the OWC Judge manifestly

errcd in concluding that Mr Douia sustained his burden of proving an accident

arisin out of and in the course of his employment with Best Buy Carpet on

Novembr12 2007 the OWC ludge committed manifest error in awarding Mr

Dougia supplemental earnings benefit5 and awarding SEBs at the full temporary

tota disability indemnity rate the UWC Judge committed manifest error in th

calculation ofMr Douiasaverage weekly wage and the OWC Judge abused his

discretion by nat strictly construing the penalty provisions of the Lauisiana

WokexsCompensaticnAct in iinposing penalties and attorleys fees against Best

I3uy Carpet
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ASSIGNMENTS OF ERROR NOS 1 AND 2

Best iuy Carpet asserts that the OWC Judge manifestly erred in concluding

that Mr Douia sustained his burden of proving an accident arising out of and i

the course of employment with Best Buy Carpet on Novembcr 5 2007 and

November 12 2007 The OWC Judge in his oral reasons for judment noted that

it carefiilly considered Mr Dougiascredibility Th OWC Judge expres5ly stated

that he observed Mr Dougias facial expressions his composure his demeanor

the way he arswered the questions the tone of his voice his mannerisms and his

reaction to the questions and in the nd determined that Mr Dougia was crdible

1urtYaer testimony at trial revealed that the work book presnted intc evidence was

a job assignment book not an attendancercord and that jobs often ran over The

OWC Judge determined that based upon the evidence presented at trial Mr

Dougia proved that he was injured in the course and his employment with Best

Buy Carpet on Novmber 5 and November 12 2007 After a thorough reviEw of

the recorc we find no manifest errar in the OWC Judgesdetermination that Mr

Dougia was injuced on November 5 and November 12 2007 in the course of his

employment with 13est Buy Carpet

ASSIGNMENT 4F ERROR NO 3

ln this assignment of error Best Buy Carpet asserts that the OWC Judge

committed manifest error in awarding Mr Dougia supplemental earnings benefits

and in awardin SEBs at the full temporary total disability indemnity rate when

the OWC Judge found that Mr Douiahad been involved in selfemployment for

some time and continued to perfcrm thatslfemployment Best Buy Carpet

asserts that Mr Douiawas not con5idered disabled for purposes of workers

compensation du tC his self employment

A similar case is found in Phllips v United Parcel Service 28110 La

App 2 Cryir22896 669 So2d l 375 In that case the claimant had two jobs I
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worked at a strenuous job For UPS and had a lightdutyjob at a bank Aften c was

injured at the UPS job he could not do the UPS job but could continue to work at

the bank The claimant made more at th bank than at the UPS job and UPS

refused to pay supplemental earnings benfits The Second Circuit reasoned that

the claimantsbank wages must be included in both the preaccident and post

accident SEB wage comparison or not included at all

In the case at hand the QWC Judge did ot include Mr Dougiasside job

earnins in the preaccident or postaccident SEB wage comparison We cannot

say that the OWC Judge committed manifest error in doing so

ASSIGNMENT OF ERROR NO 4

In this assignment of erro Best Buy Carpet asserts that the OWC lude

comrnittedinanifest error in the calculation of Mr DougiaSaverage weekly wae

Louisiana Revised Statutes 23102112dprovides that if th employee is

employed on a unit pieceworkcmmission or other basis his gross earnins

from the einployer for the twentysix week period immediately preceding the

accident are divided by the number of days the employee actually worked for the

employer during said twentysix week period and multiplied by the average

number of days worked per week howevEr if such an employee has worked for

the employer for less than a twntysix week period immediately precedin the

accident his grc7ss earnings from the employer for the period immediately

preceding tlle accident are divided by the number of days th employee actually

w7rked for the employer during said period and multiplied by the avcrage number

of days worked per wek

Mr Dougia was paid 350 per yard of which he paid100 per yard to his

helperresulting in a250 per yard payment The OWC Judge found the

documentation was insufficient todtermine the actual number of days Mr Dougia

worked during the 26 week period preceding his November 12 2007 accident
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Thus he calculated the average weekly wage by dividing the 819000 Mr

Uougia earned during the period by 26 weeks for an average weekly wage of

31500 13est Buy Carpet contended that Mr Dougia earned824613during the

26 week period preceding his accident and that the Best Buy work book supported

him warking 4 days durin this 26 week period However testimony at trial

revealed that the wokbook was a job assignment record not an attendance record

and thus was not accurate as to the number of days Mr Uougia worked After a

thorough review of the record we cannot say that the OWC Judg committed

inanifest eYOr in its calculation of Mr Dougiasaverage weekly wage

ASSIGNMEN7 OF ERROR NO 5

In this assignment of error Bst Buy Carpet assrts that the OWC Judg

erred ky not strictly construing the penalty pravisions of the Louisiana Workers

Compensation Act in imaosing penalties and attorneys fees aainst Best Buy

Carpet Whether an employersrefusal to pay workers compcnsation benefits

warrants the imposition of penalties and attorneys fees is a factual question which

will not be disturbed on appeal in the absence of manifest error Ihe assessment of

pnalties is determined by inquiring whether the employer or its insurer has

reasozably controverted the compensation claims Wilson v St Mary

Community Action OQ2106 IaApp 1 Cir 122O1 803 Sa2d I 106 l 112

nfter a thorouhreview of the record we cannot say that the OWC Judge was

manifestly erroneous in assessin penaltisin this case Casts are assessed against

Best Buy Carpet

MOTON TO DISMiSS THE ANSWER TO THE APPEAL

GRANTED JUDGMENT AFFIRMED
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