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McCLENDON J

An exhusband appeals a trial court judgment paritianing the former

community af acquets and gains The exwife answered the appeal For the

reasons that follow we affirm in part vacate in part revers in part and

remand

FACTUAL AND PROCEDURAL HISTORY

Michelle Taylar Haovrand Tujack Gene Hoover were married on May 27

1997 Of the marriage one child was born on October 9 1997 The parties

physically separated on February 2 2006 and a petitian for divorce was fifed by

Mrs Hoover on February 10 2006 A judgment of divorce was signed on March

izoo

On December 14 2007 Mr Hoover filed a Petition for Judicial Partition of

Community Property Trial of the matter was held on October 27 2Q09 and

October 30 2009 after which the trial court taok the matter under advisement

Oral reasons for judgment were assigned in opn court on November 16 2009

Thereafter the judgment of partition was signed on Februry4 2010 ollowing

the denial of his motion for new trial Mr Haver appealed the judgment af the

trial court assigning the following specifications of errar

1 The trial court faild ta include in the judgment the calculations used to

determine the final allocation of assets liabilities and reimbursements

2 The trial court abused its discretion in awarding Mrs Hoover rental value

in the community home of 250000 per month for a total of

1125p000

3 The trial courk abused its discretion by failing to assign the income from

the community property in Mississippi to Mrs Hoover and allow Mr

Hoaver a credit in reimbursemnt

Mrs Hoover answered the appeal asserting the following

l Th trial court errd in determining that the immovable property located

at 1982 East Pass Road in Gulfport Mississippi was community praperty



2 The trial court erred in setting the valu of the movable equipment owned

and operatd by Hoover Tree Experts at Z2452800

3 The trial court erred in awarding Mr Haover 721G95 in reimbursement

for mortgage payments paid For the immovable property located at 13840

Old Spanish Trail in Boutte Louisiana
I

STANDARD OF REVIEW

An appellate caurts review of facts is governed by the manifest error

clearly wrang standard Rao v Rao 05Q059 p6LaApp 1 Cir 11405

927 So2d 356 36Q writ denied 052453 La 32406 92S Sa2d 1Z32

However it is well settled tha a trial court has braad discretion in adjudicating

issues raised in a judicial partition proceeding under LSARS92801 If the trial

courtsvaluations of community assets are reasonably supported by the record

and do not constitute an abuse of discretion its determinatians should be

affirmed Id 050059 at p 6 927 So2d at 36061

DISCUSSION

Mr HooversFirst Assi nment of Errar LSARS9Z801

In his first assignment af error Mr Hoover asserts that the trial court

erred in failing to includ in the judgment the calculations used to determine he

final allocatian of assets liabilities and reimbursements as required by LSARS

92801 Initially we note that Mr Hoover is not disputing the calculatians but

rather th fact that the calculations were not included in the judgment

The pravisions of LSARS92801 set forth the procedure by which

community property is ta be partitioned when the spouses are unable to agree

on a partitian of community praperty LSARS92801A Bible v Bible 03

2793 p4LaApp 1 Cir91704 895 So2d 547 S49S0 writ denied 051081

la61705 904 So2d 700 Louisiana Revised Statute92801A1aprovides

that within fartyfive days of service of a motion by either party each party shall

file a sworn detailed descriptive list of all community property the fair market

value and location of each asset and all community liabilitisWithin sixty days

af the date of service af the lastfiled detailed descriptive list each party shall
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either traverse ar cancur in the inclusian or exclusion af each asset and liability

and the valuations contained in thedtailed descriptive lis of the ather party

LSARS92Q1A2 At th rial of such travrses the court must determine

he community assts and liabilities and the valuation of assets is to be

determined at the trial on the merits Howevrthe court in its discretion may

by ordinary procedure try and determine at one hearing all issus including

those raised in the traverses LSARS92801A2Bible 032793 at pp 45
i

895 So2d at 550

Further LSARS92801A4provides in pertinent part

The court shall then partition the community in accordance
with the following rules

a The cour shall value the assets as of the time of trial on
the merits determine the liabilities and adjudicate the claims of
the parties

b Th court shall divide the community assets and

liabilities sa that each spause receives property of an equal net
value

c The court shall allocate or assign to the respective
spouses all of the community assets and liabilities In allocating
assts and liabilities the court may divide a paricular asset or
liability equally or unequally or may allocat i in its ntirety to one
of the spouses The court shall considrthe nature and source of
the asset or liability the economic condition of each spouse and
any other circumstances that the court deems relevant As between
the spouses the allocatian of a liability to a spouse obligates that
spouse to extinguish that liability The allocation in no way affects
the rights of creditors

d In the event that the allocation of assets and liabilities
results in an unequal net distribution the court shall order the
payment of an equalizing sum of money either cash or deferred
secured or unsecured upon such terms and canditions as the court
shall direct The court may order the Excution of nates
mortgages or other documents as it deems necessary or may
impose a mortgag or lien on either community or separate
property movable or immovable as security

There is nothing in the statute that requires that the calculations be made

part of the partition judgment What is required is that the assets be valued

liabilities be determined and claims adjudicated LSARS92801A4 In this

matter a review af the record clearly shows that the trial court assessed a value

for each asset and liability as explained in its oral reasons for judgment
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Furkher the trial caurt provided its awn spreadsheet to the parties showing all

values and calculatians Thus this case is factually distinguishable from

McElwee v Mclwee 931010 LaApp 1 Cir81794 649 SoZd 975 cited

by Mr Hoover This assignmntof error lacks merit

Mr HooversSecond Assignment of Error REntalRimbursement

In this assignment of error Mr Hoover urges that the trial court erred in

assessing Mrs Hoover rental reimbursement for the former community home in

the amount of Z500Q0 per month for a tatal of 11Z50000 when no

evidence was presented concerning the rental value

Currently LSARS9374C provides

A spouse who in accordanc with the provisions of

Subsction A ar B of this Section uses and occupies or is awarded
by the court the use and occupancy of the family residence a
community immavable occupied as a residence or a community
manufactured home as defined in RS911492and occupied as a
residence regardless of whether it has been immobilized shall not
be liable o thE other spouse for rental for he us and occupancy
except as hereafter pravided If the court awards use and

occupancy to a spouse it shall at that time determine whether to
award rental for the use and occupancy and if so the amount of
the rent The parties may agre to defer the rental issue for
decision in the partition procedings If the parties greed at the
time of the award of use and occupancy to defer the rental issue
the court may make an award of rental retroactive to the date of
the award af use and occupancy

Of paricular importance in this case is the fact that the parties stipulated

prior to trial that Mrs Hoover would receive a fair market rental reimbursement

for Mr Hooversuse of the family home In the consent judgment signed on

September 5 2006 the parties agreed that Mr Hoover would have the exclusive

use of the former marimonial domicile and Mrs Hoover was awarded fair

market rental reimbursement with the value of same to be determined at a later

date Further the record contains an appraisal with photographs of the

former community home in St Amant which was introducdas a joint exhibit

1 The appraisal dated January 26 2009 described the home as ten to twenty years old in
average condition and maintained but in need of maintenance and repairs It is a fivebedroom
4597squarefaot home on 59 acres The property also includes a pool hot tub patio and
deck area a gazebo and large workshop The property was appraised for 34400000
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At trial when Mrs Hoover was describing the house counsel for Mr

Hoaver made an objection to Mrs Hoover testifying about the rental value The

rial court responded by stating it would allow Mrs Hoover ta describe the house

for the cour but that it wauld not allow her to estify as to the fair markt rental
i

value No evidence regarding the rental value of the house was offered or

intraduced

In its oral reasons for judgmnt th trial court awarded Mrs Hoover

rental value in the community home in the amount of250000 per month for a

total of 11250000 When asked how it determined the rental value the court

responded Since there was no evidence the Cour looked at the size of the

home and just my judgment The court further stated What I know of from

5000 sic home with a pool I thought2500 a month wasrasonable

Based on the record before us we are unable to deermine whether khe

trial courtsward of250000 per month to Mrs Hoover is in error The

partiessipulated that fair marketrntalrimbursement would be awarded to

Mrs HoovrAlthough evidence was presented regarding the appraised valu of

the home no evidEnce was presented to th trial court regarding its rental value

Accordingly we vacate that prt of the judgment awarding Mrs Hoover rental

reimbursement for the former cammunity home in the amount of250000 per

month far a total of 1125QQ00 Further given that the consent judgment

stipulated that Mrs Hoover would receive fair market rental value we remand

the matter to the trial court far a determination of said rental value of the home

and therefore a determination of th appropriate rental reimbursement See

Cryer v Cryer 96741 p9LaApp 1 Cir 122997 706 So2d 167 17172

Gravois v Gravois Q3559 p7LaApp 5 Cir 101503860 SoZd 90 94

Mr Hoovers Third Assignment of Error Rental Income from the Mississipi
Pro e

In this assignment af error Mr Hoover cantends that he is entitled to

receive reimbursement credit far his portion of the income generated from

immovable praperty located in Gulfport Mississippi which the trial court
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determined was community property Initially we note that Mr Hoover never

included this claim in his sworn detailed descriptive list Thus the issue was not

addressed in the trial court and was raised for the first tim on appeal Well

sEttled jurisprudence establishes hat as a general matter appellate courts will

nat consider issues raised for the first tim which are not pleaded in the court

belaw and which the trial court has no addressed Council of City of New

Orleans v Washington 091067 p 3la 2909 9 Sa3d 854 S5 See

also Uniform RulesCourts of Appeal Rule 13 Even were we to considrMr

Haoversclaim it is not supported by the record as more fully discussed

hereafter This assignment of error lacks merit

Mrs Hoovers Answer to the Appeal Classification of th Mississppi Propert

In her first assignment of error Mrs Hoover maintains that the trial court

rrdin classifying the Gulfport Mississippi immavable property as cammunity

Under Louisiana law property of married persons is generally

characterized as eithrcommunity or separate LSACC art 2335 Things in

the possessian of a spouse during the existence of a regime of community of

acquets and gains are presumed to be community but eithrspouse may prov

that they are separate properry LSAGC art 2340 As a matter of public policy

and in the interest o fairness this community presumption is rebuttable by

either spause upon a showing by a preponderance of the evidence the separate

nature of property brought into the community Talbot v Talbot 030814 p

12 La 12lz03 864 So2d 590 600 Praof is sufficient to constitute a

preponderance when the entirety of the evidence both direct and circumstantial

establishes that the fact ar causation saught to be praved is more probable than

not Id

The spouse seeking to rebut the presumption bears the burden o proving

the praperty is separate in nature Ross v Ross 022984 p 9La 102103
S7 SoZd 34 390 A trial courts finding regarding the nature of praperty as

being either community or separate is a factual determination subject to the
manifest errorclearly wrong standrd of review Id 02Z94at p 18 8S7
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So2d at 395 Hano v Latino 030088 p 5LaApp 1 Cir 11703 868

So2d 61 64 writ denied 033328 La21304 867 So2d 694

Mrs Hoovers father Bobby Taylor testified at trial He stated that he

runs his restaurant equipment business out of the Mississippi property Mr

Taylor testified that the praperty was acquired in 1998 He statd that

originally he had intended to purchase th properry but after suffering a heart

attack and going through open heart surgery he thaught it would be easier for

his two children if somethinghppened to him to put the property in their

names as well Mr Taylor further testified that neither his daughernor his son

made any down payment Mr Taylor stated that he paid it all and that he has

paid evry single nickel on the mortgage He also staed that he has paid all

property taxs and insurance an the property Further he claims as incame on

his taxes the rents he receives on the mini warehouses trailers and the

commercial building on the property Mr Taylor testified that in his opinian

the prqperty blongs to him H told his children when he bought it in 1998

that it was thirs when he died but until then iwas his retirement income Mr

Taylor also testied that since her divorce he has given his daughter abaut

15QQQQ per month far living expenses which is in no way relatd ta the

Mississippi property

Mrs Hoover testified that neither she nor Mr Hoover ever cantributed to

the down payment for the Mississippi property and further hat they never made

any morgage payments on the property She alsa testified that thy nevrpaid

any insurance or property taxes and never received any income from the

proprty during their marriage Additionally Mrs Hoover stated that she and Mr

Hoover never claimed any income from the Mississippi property on their income

taxes and that she has no ownership inerest in her fathrsbusiness Mrs

Hoover statd that she and Mr Hoover did not think that they awnd the

praperty and that she and Mr Hoover talked about and knew that if anything

happened to her father the property was for her her brother and hrmothr
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Mrs Hoaver did admit that sinceFbruary of 20Q6 when she and Mr Hoover

separated her father has helped her out financially

Mr Hoover testified and admitted that he did not list the Mississippi

praperty on his financial statement submitted to First American Bank in 2001

Mr Hoover also acknowledged that he mad no mortgage payments on the

property nor did he pay any insurance ar property taxes Further he admitted

that he never claimed any income at any time fram the Mississippi property on

any of his incom tax returns However he testified that Mrs Hoover used

money taken from his business to use as a down payment for the property but

he could not specify how much and canceded that he had no documentation in

support thereof He also stated that he thought Mrs Hoover received income

from the properry but he did not knaw in what amounts and acknowledged that

payments to Mrs Hoover from her father could have been gifts

Upon a thorough review of the record in this matter we find that the trial

court was manifestly erroneous in concluding that the Mississippi property was

community property The evidence established that the proprty was paid for

entirely by Mrs Hoovers father and that the community received no income

from the property Impartantly Mr Hoover did not list any interest in the

property on his loan application nor during the marriage was any income fram

the Mississippi property reported an their tax returns We find that the evidence

presented at trial was sufficient to rebut the presumption of community

established in LSACCart 2340 Accordingly we revers th trial courts

judgment on the Mississippi property finding that Mrs Haover established that it

was not community

Mrs HooversSecond Assiqnment of Error The Value of the Movable
Equiment

mm T

Mrs Hoover next contends that the trial court rrd in valuing the

movable equipment owned by Hoover Tree Experts Mr Hoovers unincorporated

business entity The trial court determined the value to be 22452800 In

arriving t that amount the trial court considered and rejected Mr Hoovers
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valuation in the amount af 775000 as submited on February 26 2008

when he filed his sworn detailed descriptive list as well as hisvluation an an

Octaber 2008 laan application in the amount of 4060000 The trial court

found neither valuation credible In its oral reasons the trial court statd that it

used Mr Haoversincome tax return and calculated deprciation to arriv at th

22452800amount

Mrs Hoover argues that the trial court should have used th 40600000

figure because it was the valu given to a bank closest in time to the trial and

was the most credible On the other hand Mr Hoaver asserts that the trial court

was within its discretion in valuing the movable property although he believed

the valu to be much less We find no abuse of discretion in the trial courts

valuation of the Hoover Tree equipment

Mrs HooversThird Assignmnt of Error Reimbursment for the Boutte
Pro e

In her Ist assignment of error Mrs Haover is appealing the 7216695

reimbursement credit in favar af Mr Haaver for mortgage payments h made

on the Boutte propery Mrs Hoover argues that although she is not disputing

that the Boutt mortgage is a community debt the reimbursement credit should

not have been allowed because the proprryhas been exclusively used by and

for the benefit of Mr Hoover and HoovrTre since the termination of the

community Further Mrs Haover cantends because Mr Hoover did not collect

rent from Hoover Tree the mortgage credit gives himawindfall and creates an

inequity to Mrs Hoover Mrs Hoover maintains that as a prudent administrator

of a community asst Mr Hoover shauld have colleted rent from Hoover Tree

for its use of the community property

Louisiana Civil Code art 2365 provides in pertinent part

If separate property of a spouse has been used either during
the xistnce of the community property regime or thereafter to
satisfy a community obligation that spouse is entitled to

reimbursement for onhalf af the amount or value that the
property had at the time it was used
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W find nothing in the civil codes plain language that would allow us to

ignore the codesclear instruction Further the 1979 Revisian Comments ta

LSAGC ark 2365 clearly mphasiz that when the separate property of a

spouse is used to satisfy any cammunity obligatian h spouse is entitled upon

termination of the cammunity property regime to reimbursement far anehalf of

the amount or the value that the property had at the time it was used Mr

Hoover used his own separate property to satisfy a cammunity obligation and is

therefor entitled to a reimbursement Further Mrs Hoover failed to establish

any rental value for this undeveloped property where equipment was stared

This assignment of error is without merit

CONCLUSION

For the foregoing reasons that portion of the trial courts judgment

rlated to the rental value af the former community home is vacated that

portion of the judgment classifying the immovable property located a 1982 East

Pass Road Gulfport Mississippi as community is reversed and his matter is

remanded to the trial court for the limited purpose of establishing the fair market

rental value of the community home and the proper completion af the

community properypartition cansistent with the law and the views xpressed

herein In all other respects the judgment is affirmed Costs of this appeal are

assessd equally between the parties

AFFIRMED IN PART VACATED IN PART REVERSED IN PART
AND REMANDED
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