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McDONALD J

This is an appeal froin a judgment that dismissed tlie plaintiffs suit for

damages resultin from a onecar accident On March 25 2007 around 2 pm

Jared Chaisson was drivang his Toyota truck south on Lauisiana Highway 97 in

Acadia Parish with two passengers his giarlfriend Misty Dupant who was in the

front passenger seat and her oneyearolddaughter Ckarlie Mercedes Kin who

was in the back seat Mr Chaisson traveldthe highway an a daily basis As Mr

Chaisson encountered a curve in th raad he looked dawn to adjust the radio and

ran off the rigkt side of the road Mr Chaisson then overcorrected and the truck

crossed the other lane lft the roadway and went acrass a ditch attd into a field

and rolled over laaadin on its wheels All three of the cars occupants were I
I

injured

Thereafter on February 28 2008 Mr Chaisson and Ms Dupont

individually and on behalf of her daughter Charlie filed a petition for damages

naming as defendants the State of Louisiana through the Department of

Transportation ard Development DOTD James D Buddy Caldwell in his

capacity as Attorney Gneral of Louisiana Gilchrist Construction Company LLC

Gilchrist Construction which had worked on the roadway prior to the accidnt

Safeco Insurance Company of America Gilchrists insurer and General

Insurance Company of America named as insurer ofDOTD

The plaintiffs assertd that Mr Chaissonsvehicle left the roadway due to

defective conditions of the roadway and that the accident was due to the ault and

negligence of DOTD and Gilchrist Construction The defendants filed answers

and exceptians Thereafter on February l4 201 l Gilchrist ConStruction filed a

Motion for Summary Judgment and on March 4 2011 D4TD iled a Motion for

Summary Judgment
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On April 28 2011 plaintifsfiled a Motion or Continuance asking that the

defendants summary judgment hearinsbe reset from May 16 2011 to a later

date On May b 2011 DOTD tiled an pposition to the Motion for Continuanc

and an bjection to theRquest for Productian filed by plaintiffs

On May 12 2011 plaintiffs filed a Motion for Leave to file a late apposition
y

to D07Dand Gilchrist Construction s Motions for Summary Judment and asked

that the same be considered plaintiffs Motion for Summary Iudgment and be set

contemporaneously with th defendants Motions for Summary Judgment

After a hearin on May 16 2011 the district caurt ruled and gave its oral

reasons for j udgment

Ivgot in front of ine right now a faxed copy of the motion for leave
that was tiled by plaintiff to file a late opposition and to file have

its opposition bc considered a motion for summary and have it set for
hearin Plaintiff actually asked that it be set tomrrow the 17 but I
was assuming plaintiff ineant today at the same time And the Court

denied the motion for leave based on the fact that the opposition was
fild late in violation of the Uni orm Rule 99B and 96GB of the
Cade of Civil Procedure despite the fact that as Ive previously
indicated these summary judgments have been pending for three ta
four months and were continued previously Also with regard to the
motion for summary judgment l didntreceive it in my office until
Thursday afternoan which was the time when a reply memo by the
movin party would have been due in order to be timely asking that I
set a motion for summary judgment two working days after tiling
which also violates Rule 98B99B and 96GB af the Code of
Procedure I think there was plenty of time based on the February and
early March fling of these motions for summary judgment to get a
timely opposition in and for the reasons the Court indicated in
denying leave of court ta file a late opposition the Court is likewise
goin to grant the plaintiffs motion to strike mean the
defendantsmatian to strike plaintiffs opposition as untimely

The basis o the motions for summary judment are that plaintiff cant
prove a defect existed in the roadway much less any other element of
the case And in reviewang this I looked at thedposition excerpts of
Trooper Arnold HankS who did the irvestigation of this accidntas
well as the deposition excerpts af Mr Chaissan and the inescapable
conclusion from reading those depasitions as well as the other
documents submitted in support is that na defect existed Mr

Chaisson by his own admission indicated that the accident was caused
by his inattention Apparently the child was crying in the back of the
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truck He looked down started fooling with the radio for a few
seconds and when he looked up he had drifted off the road But both
ofIrooper Hanks and Mr Chaissonsdeposition xceYpts show there
was no defct ther was no dropoff there was proper signage
contrary to the allegations of the petition and the raadway had just
been resurfaced and was in excellent condition And no onetstifid

as to the existence af some raadway defect So I laok at the Supreme
Courts pronouncement irt Sanaha v Rau and at the summary
judgment stage if plaintiff cant prove one element of its case
summary judgment is appropriate And in this case I dont think

plaintiff can show that th recordbforE the Court shows the
existence ofi a defiect in the roadway and that this caused or

contributed to the accidnt in question So for those reasons the
Court is going to grant the motion for summary judgment on behalf of
Gilchrist as well as the motion for summary judgment on behalf of
the Department of Transportation and Uevelopmert

The plaintifsMotion for Leave to file a late Oppositian to the Motions for

Summary Judgment filed by defendants was denied the plaintiffs Motion for

Continuance of the hearin on the motions or summary judgment by defendants

was denidGilchrist ConstructionsMotion to Strike plaintiffs 4pposition to the

Motians for Summary Judgment was granted the Mations for Summary Judgment

filed by Gilchrist Construction and DUTD were granted the plaintiffs suit was

dismissed at plaintiffs cost and the Motion totompel filed by Gilchrist

Construction was rendered moot by the dismissal af the suit

The plaintiffs are appaling that judgment and make nine assignments of

error asserting that 1 the district court should have granted plaintiffs Nlotion to

Continue DOTDssummary judgment hearing 2 the district caurt should have

ranted leave to plaintiffs to file their Opposition to DOTDsMotion for Summary

Judgnent 3 the district court should have granted plaintiffs Motion to Continue

DOTDssummary judgment hearing 4 fihe district court should have granted

plaintiffs Motion to Continue Gilchristssummary judgment hearing 5 the

district court improperly struck plaintiffs Opposition to DOTDsMotion fr

Summary Judgment h the district court improperly struck plaintiffs Oppositian

to GilchristsMotion far Summary Judgment 7 the district caurt improperly
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allawed a hearing on GilchristsMotion to Strike without adequate time for

plaintiffs to brief same the evidence showed tlat Gilchrist negligently

reurfaccd the roadway causing the accident and creating genuine issues of

material fact preventing summary judgment and 9 the evidence showed that

DOTD pegligently supervised the raadway project causing the accident and

creating genuine issues of material fact preventing summary judgment II
ASSIGNMENTS OF ERROR NOS 1 2 AND S

I

In these assignments of enor plaintiffs assert that the district court should

have granted their Motion to Continu DOTDssummary judgment hearing as

DOTD did not oppose it that the district court should have granted them leave to

file their Opposition to DOTDsMotion for Sumrnary Judment as DOTD did not

object tolave and did not oppose it and that the district court improperly struck

plaintifsOpposition to UOIUsMotion for Summary Judgment as DOTD never

filed a motion to strike

DOTD did oppose the Motion for Continuance by filing a Memorandum in

Opposition to Plaintiffs Motion to Cartinue the rule on the motians for summary

judgment and also tiled an objection regarding the burdensome natur of discovery

requests propounded by the plaintiffs As the suit had been filed more than three

years earlier and one continuance had already been granted we find no abuse of

discretion in the district courtsdecision to deny the plaintiffs leave to tile thir

Opposition to DOTDsMotion for Summary Judgment and no abuse ot discretion

in the district courtsdcision to deny plaintifts Motian to Continue the DOTDs

ummary judgment hearing and in striking plaintiffs Opposition to DTDs

Motion for Summary Judgment

ASSIGNMENTS OF ERROR NOS 3 AND 4

In these assignments of error plaintiffs assert that the district court erred in

not ranting their Motion to Continue Gilchrists summary judgmertt hearing and
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DOTDs summary judgment hearin as they were unable to conduct discovery

due to D4TDswillful obstruction of the discovery pracess

The summary judgmnt hearing had previously been continued from a

scheduled March 28 201 l hearing Further as the case had been pending for more

than three years plaintiffs had ample time to conduct investigations and propoud

discovey to acquire evidence to support their claim5 Thus after a thorough

review of the record we cannot say that the district court abused its discretion in

denying the Motion to Continue the summary judgment hearing
I

ASSIGNMENTS OF ERROR NOS 6 AND 7

In these assignments of error the plaintiffs assrt that the district court

improperly struck plaintiffs Opposition ta GilchristsMotion far Summary

Judgment and improperly allowed a haring on GilchristsMotion to Strike

without allowin adequate time for the plaintiffs ta brief the same

Loursiana Code of Civil Procedure article9i6Bprovides that the adverse

party may serve opposing affidavits and such affidavits and znemoranda must be

served at least eight days prior to the date of the hearing unless the Rules for

Louisiana District Courts provides to the contrary Louisiana District Court Rule

99balso provides that the opposition shall be served at least eight days prior to

the scheduled hearing Thus we cannot say that the district court abused its

discretion in ruling that plaintiffs Opposition to Summary Judgment which was

filed four days prior to the scheduled hearing was stricken and in allowing the

hearin on the Motion to Strike to go forward without allawing plaintiffs to file a

brief

ASSGNMENTS OF ERROR NOS 8 AND 9

In these assignments of enror the plaintiffs assert that the evidnce clearly

identifidthat Gilchrist Construction negligertly resurfaced the roadway causing

the accident and that DOTD negligently supervised the roadway praject causing
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the accident thus they assert there are genuin issues of material fact preventing

summary judgment

In a motion for summary judgment the burden of proof remains with the

movant However if the mavant will not bear the burden af proof at trial on the

matter that is before th court on th motion for summary judgment the movantS

burden on the motion does not require him to negate all essential elements af the

adverse partys claim action or defense Thereafter if the adverse party fails to

produce factual support sufficient to establish that he will be able to satisfy his

evidentiary burden ofprofat trial threis no geuine issue of material fact La I

CCP art 966C2 I

Mr Chaisson testified in his deposition that he took his eyes off of the

raadway when Charlie started crying in the backseat in order to adjust the radio

and when he looked up he had drifted off the road Trooper Arnold Hanks who

rnvestigated th accident found no defect in the roadway 1he depositions of Mr

Chaisson and Trooper Hanks showed no defect in the road no dropoff and no

improper signage There was no evidence oF a roadway defect Thus after a de

novo review we find that the plaintiffs failed to produce factual suppart sufficient

to establish that they would be able to satisfy their evidentiary burden af proof at

trial and there is na enuine issue af material fact

For the foreoin reasans the district caurt judment which denied

plaintiffs Motion for Leav to file lat opposition todfendants motions for

summary judgmnt grantdGilchrist ConstructionsMotion ta Strike plaintiffs

Opposition to the Motions or Summary Judgment granted the motions for

summary judgment filed by DOTD and Gilchrist Construction and dismissed

plaintiffs cas is affirmed Plaintiffs are assessed with costs

AFIRMED
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