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McD4NALD J

his is an appeal rom a judgment sustairing defendantappellee Louisiana

Farm Bureau Mutual Insurance CompanysFarm Bureausperemptory exception

of prescription against the plaintiffappellant Ulin Lory Jr

Mr Lory is a resident of Slidell His home was substantially damaged on

August 29 2005 by Hurricane Katrina He filed a claim with his insurer

Louisiana Farm Bureau Mutual Insurance Company Farm Bureau but was not

satisfied with the resulting payment of his claim Thereafter Mr Lory joincd in a

mass joinder complaint Rafael Dioigna Acevedo et al v AAA Insurance et

al docket number 075199 f led in the United States District Court for the

Eastern District of Louisiana on August 29 2007 against a number of insurers

incuding Farm Bureau The Acevedo case was later dismissed

Mr Lory filed a petition for damages against Fann Bureau on lanuary S

2009 iis petition asserted that prescription in his suit had been interrupted by the

tiling of the massjoinder cases ofAbram et al v AAA Insurance et al docket

number 075205 and Acevedo in the United States District Court for the Eastern

District of Louisiana on Auust 29 2007 bath cases in which he was a putative

class member Mr Lory asserted that Farm Bureau had made only partial

payment foc his damages and owed him additional policy benefts

n responsE to Mr LorySsuit Fann Bureau filed peremptory exceptions of

prescription peremption and no caus of action as well as affirmative defenses

After a hearing the district court sustained Farm Bureausperemptary exception of

Mr Lory is aLuisiana resident and FarnBureau is a Louisiana business entity dc7ing busincss
sclely in the state of Louisiana thus Acevedo was dismissed because it was filed in a court of
incompetent jurisdiction
Z

Act 802 of the 2006 LouisianaIegislature Reular Session provided that all claims under
insurance policies seeking recovery for damages sustained by Hurricane Katrina had to be filed
byAuust 30 zoo
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prescription and dismissed MrIorys claims with prejudice Fann Bureaus

excptions of peremption and no cause of action were rendered moat

In itsrasans far judgment the district court found that La CCPart 596

provided a clear and unambiguous mechanism far a plaintifwho is a putative class

member to participate in a potential class acticro suit while also preserving any

individual rights that he may hav if the class certification is redfined to exclude

him denied to all putative members or the actian is dismissed in its entirty The

district court determined that when Mr Lory chase to pursue his own individual

claims prior to a determination of class certification he effectively opted out ofthe

pending class actiarts and therefore h waived the suspensive benefit provided by

LaCCPart S9fi Mr Lory is appealing the district court judgment

The issues raised in this appeal are the same issues addressed by this court in

Wilkienson v Louisiana Farm Bureau Mutual Insurance Company 2011 CA

1421 La App 1 Cir unpublished also handed down this same date

and for the reasons assigned in Witkienson we find no manifest error in the

district court judgment sustaining th peremptory exception of prescription in favor

of Farm Bureau andaainst Mr Lory and we affirm the district court judgment

Costs of the appeal are assessed against Mr Lory

AFFIRMED
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NOT DESIGNATED FOR PUBLICATION

STATE OF LOUISIANA

COURT OF APPEAL

FIRST CIRCUIT

2011 CA 1621

OLIN LORY JR

VERSUS

LOUISIANA FARM BUREAU MUTUAL INSURANCE COMPAIY

HUGHES J dissenting

I respectfiilly dissertfrom th majarity decision to affirm oi the basis

of liberative prescriticnthe trial courtsdismissal of the plaintiffs claim

because it is my opinion that the analysis of the US Eastern District Court

in In re Katrina Canal Breaches Consolidated Litigation No OS4182

2008 WL 2b92fi74 ED La July 2 2008 adopting the holding expressed

in In re WorldCom Securities Litigation 49f F3d 245 2nd Cir 2007

that the tollin of prescription required by American Pipe Construction

Co v Utah 414 US 53 94 SCt 756 38 LEd2d 713 1974 for

members of a class on whose behalf a class action is filed applies also to

class members who tile individual suits before class certification is

resolved produces the correct result in maintaining the actions ofplaintiffs

faced with the circumstance presented herein

TheIouisiana Supreme Court recognizing that Louisianas class action statute is largely derived from
Federal ltule ofCivi1 Prccedure 23 has stated that reference to cases that intcrpret the federal clas5 actiox
statute is appropriate where there is a lackotLouisiana jurisprudence on a particular issue Banks v New
YorkIife nsurance Co 98Q551 La 12798722 So2d 990 994 cert denicd 528 US 1158 120
SCt 1 168 145 LLd2d1078 2000



rIhe application of LSACCPart 59G is at issue in this case and

provides in pertinent part

A Liberativ prescription on the claims arising out of the
trarsactions or occurrences described in a petition brought on
behalf of a class is suspended on the filing of the petition as to
all members of the class as defined or described therein

Prescription which has been suspertded as provided herein
begins to run again

1 As to any person electing to be excluded from the
class thirty days from the submission of that personselection
form

2 As to any person excluddfram the class pursuant to
Article 592 thirty days after mailing or other delivery or
publication of a notice to such person that the class has been
restricted or otherwise redefined so as to exclude him or

3 As to all members thirty days after mailing or ather
delivery or publication of a notice to the class that th actian
has been dismissed that the demand for class relief has been
stricken pursuant ta Article 592 or that the court has denied a
tnotion to certify the class or has vacated a previous order
certifying the class

B The time periods in Subparagraphs A2and 3 of
this Article commence upon the expiration af the delay far
takin an appeal if there is no appeal or when an appeal
becomes final and definitive The notice required by
Subparagraphs A2 and 3 of this Article shall contain a
stateinent of the delay periods parovided herein

In ln re Katrina Canal Breaches Consolidated Litigation 2008

WL 2692674 ED La 2008 unpubli5hed the district court judge declined

to dismiss an individual plaintiffs case fled hefore the certitication issue in
II

the class acti n sui in whi h h h no t c e ad bee a putative plaintiff had been

decided Rather the court found the class action suspended the running of

arescription as to the putative plaintitfsindividual suit though filed early

The In re Katrina court recagnized the federal basis for suspension of

prescriptian by a class action suit as stated by the Supreme Court in

American Pipe Construction Co v Utah 414 US 538 1974 wherein

it was held We are convinced that the rule most consistent with fedral

We quote herein Article 596 as amended by Acts 2010 No 185 ti lwhich added paragraph B and
inserted Chirty days in A1 however thesc amendments were declared by the legislature to be
intepreCive See LS1CCPart 59h 2010 Rcvision Comments
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class action procedure must be that the commencement of a class action

suspends the applicable statute of limitations as to all asserted members of

the class who would have been parties had the suit been pennitted to

continu as a class actian The In re Katrina court further discussed

American Pipes progeny Eisen v Carlisle Jacquelin 4l7 US 156

176 n 13 1974 noting again that the tiling of a class suit tolled the statute

of limitations for class members who sought to intervene after tle class

crtificatian motion was denied for failure to demonstrate nwnerosity and

Crown Cork Seal Ca v Parker 462 US 345 1983 wherein the

Supreme Courtrmarked that American Pipe was not limited to

intervenors and relative to postclass certification filings stated that the

tiling of a class action tolls the statute af limitations as to all asserted

members of the class

With respect to the issue befare the In re Katrina court the federal

district court jude framed the issue before the court as being whether the

American Pipe tolling of prescription is applicabl to suits filed after a case

would be prescribed but for a pendin class action upon which a decision as

to class certification had not beEn made As to this issue the In re Katrina

court acknowledged that federal appellate court decisians were split on this

issue however the court found the rationale expressed in In re WorldCom

Securities Litigation persuasive and decided in accordance therewith

quoting the Second Circuit decision as follows This court has not yet

faced the question whether the tollingrquired by American Pipe for

members of a class on whose behalf a class action is filed applies also to

class members who file individual suits before class certification is resolved

We now conclude that it does In so haldin the In re Katrina caurt

reasoned
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The theoretical basis on which American Pipe rests is
the notion that class members are treated as parties to the cla5s
action until artd unless they received notice thereof artd chose
not to contiue Because members of the asserted class are

treated for limitations purposes as having instituted their own
actions at least so long as they continue to be members of th
class the limitations period dos not run against them during
that time Once they cease to be members of the classfor
instance when tkey opt out or when the certification decision
excludes themthe limitation period begins to run again on their
claims

Nothing in the Supreme Court decisions described above
suggests that th rule should be atherwise for a plaintiff who
files an individual action before certification is resolved To the

contrary the Supreme Court has repeatedly stated that the
commencmntof a class actian suspends the applicable statute
of limitations as to al1 asserted members of the class who would
have been parties had the suit ben permitted to continue as a
class action We see no reason nat to take this statement at
face value

It would not undermine the purposes af statutes of
limitations to give the benefit of tolling to a11 those who are
asserted to be members of the class foar as long as the class
action purports to assert their claims As the Supreme Court
has repeatedly emphasized the initiation of a class action puts
the defndants on natice of the claims against them See g
American Pipe 414 US at 55455 94 SCt 7S6 noting that
the purposes of statutes of limitatians are satisfied when a

tamed plaintiff who is found to be representative of a class
commences a suit and thereby notifies th defendants not only
of the substantive claims being brought against them but also
of the number and generic identities of the potential plaintiffs
who may participate in the judgment A defendant is no less
on notice when putativ class members file individual suits
before certifrcation The Supreme Court explained thatclass
members who do not file suit while the class action is pending
cannot be accused of sleepin on their rihts Crown 4C2
US at 352 l03 SCt 2392 the same is certainly true of class
members who file individual suits betore the court decides
certification

After a thorough review o the facts and procedural history presented

in the instant matter I wauld find the rationale expressed in In re Katrina

and In re WorldCom Securities Litigation equally applicable herein and

While the Fourlh and Fitth Circuit appellate courts of this state have previcusly decided the issue hcrein
uuder consideratiot to the contrary 1 do not tind those decisions persuasive and this court is not bound by
the rulingti in those cases See Lester v Fxxon Mobil Corporation 20091105 La App 5 Cirf2910
42 So3d 071 writ deried 20102244 La 121710 51 So3d 14 and Katz v A1lstate Ins Co 2004
1133 La App Qir22OS 917 5o2d 443 writ denied 20050526 La42905 901 So2d 1069 We
further note thal lhe Louisiana Supreme Court while not specifically ruling on the issuc prescnted herein
interpreted a oncyear contractual limitation on the filing of suit in an insurance pclicy as invoking the
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I would conclude that the running of prescription in the plaintiffs suit was

talled by th fling of the federal class action in which he was a putative

party Further I note that no intent was proven as to the plaintiffs filing of

his individual state court action on the part of the plaintiff to opt out af

the federal class action Ta the contra the laintiff stated in his ctition

I

rY P P

that prescription on his action had been tolled by the filing of federal class

actions Acevedo v AAA Insurance No 075199 ED La filed August

29 2007 and Abram v AAA Insurance No 075205 ED La filed

January 5 2009 Also in opposition to the exception ofprescription filed by

the defendant herein the plaintiff asserted that when it became obvious that

there was a lack of diversity present in the federal class action Suit he filed

the instant suit and he opposed the defendants contention that the

subsequntfilin of the individual suit in state court constituted an opting

out of the class action Therefore under the circumstances of the instant

case and in accordance with the views expres5ed in In re Katrina and In re

WorldCom Securities Litigation I would uphold the plaintiffs suit and

conclude that prescription was not been established

prescription laws nf the state and therefore subject to statutory suspension of prescription principles in
Taranto v Louisiana Citizens Property Insurance Corporation 2010OIOS La3152011 62 So3d
72l The Taratocourt then concluded that tke filing of a lawsuit designated as a class action pursuant to
ISACCIart 591 suspended prescription for all members of the putative class until thc district court
ruled on thc motion to certify the class the trial couct dismissal of thc case on tle basis of prescription wati
rcversed See Taranto 20100105 at p 21 62 So3d at 735 The issue we decide in the instant case has
not previously becn decided by the Louisiana Supreme Court

4

Iouisiana Code of Civil Procedure Article 592Bdirects that in a class action the jud tihall forward to
the members oi the clasti the best notice practicable under the circumstances which shall be given early
eough that a delay provided for the class membcrs to exercise an option to be cxcluded frona the class will
have expired belore commcncement of the trial on the mcrits of the common issues The notice is required
to inform a potential class mctnber of his right to be excluded frotn the action by subinitting an election
forn and the notice mutit state the maruier and timc for exercising the election See1SACCPart
592B2b Undcr Federal Kules ofCivil Proccdure kule 23 applicablc to clas5 actions the notice
directed to the class must iiaform a potential class mcmber of his right to bc cxcluded from the class if he
requests exclusion and tle notice must providc the time and manner tir rcyuesting exclusion See Pcd
R Civ P Rulc 23c2Bvand vi To opt out of a class action a putative class member scnds notice
so stating to the clerkolcurt as directed by the court in its notice to class memhers See Orleans Parish
School goard v LiS Gypsum Co 892 FSupp 794 797 EU La 1995 aftirtned l 14 F3d 66 Sth
Circertiraridenied 522 US 995 118 SCt 557 139LEd2d 399 1997 In the instant case there was
no indication in the record on appeal as to what directions the federal district court in eithcr the Acevedo
or ihe Ahram class actions provided in its notice to the class members regarding how o opt out of the
class and thcre was no indication in the appellate record that the plaintiff aerein in fact opted out of the
class in accordance with those directions Therefore I would nnt conclude that tlie tiling of thc 5tatc
district court suit conslituted an election to opl out of thc federal class action
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