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WELCH J

In this workers compensation case St Tammany Parish Hospital the

hospital a health care provider appeals a judgment in favor of defendants

Trinity Marine Products Inc Trinity and Ace American Insurance Company

Ace Trinitys workers compensation insurer collectively referred to as the

employer sustaining a peremptory exception raising the objection of prescription

as to the hospitalsclaim for penalties and attorney fees We reverse and remand

I

for fiarthrproceedings j

FACTUAL AND PROCEDURAL HISTRY

Th underlying facts of this case are undisputed On July 1 200 the I

hospital provided medical treatment to Adam Bonin an injured employee of

Trinity On September 24 2008 the employer issued a check to the hospital for

the payment of thosesrvices however the payment was less than the amount
I

billed by the hospital Therefore on November 1 S 2009 the hospital filed a

disputed claim foar compensation due to theimproper andor late payment of

medical bills by the employer Additionally the hospital asserted a claim against

the employer for penalties and attorney fees pursuant to La RS231201F4

The employe filed a peremptory exception raising the objection of

prscription as to the claim for penalties and attorney fees The employer claimd

that under this courtsopinion in Craig v Bantek West Inc 20032757 La

App l
st

Cir91704 885 So2d 1234 writ denied 20042995 La31OS 89b

A health care providers claim against th employer for underpayment af compensation
benefits falls within the exclusive jurisdiction of the Office of Workers Cornpensatian Se

Baton Rouge General Medical Center v Liberty Mut Ins Co 20090316 La App 1 Cir
91109 21 So3d990 992 writ denied 20092197 La 121809 23 So3d 946 Millervillage
Chiropractic Center v East Baton Rouge Prish School Bd 20081350 La App ls Cir
122308 4 So3d 846 48 Moreover the hospital specifically alleged that it was nat a PPO
related claim See Broussard Physical Therapy v Farnily Dollar Stores Inc 2001013
La 122p8 S So3d 812 817

z The employer did not challenge the timeliness of the claim for the impraper payment or
underpayment ofthe medical bills
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So2d 1004 the oneyear liberative prescription period set forth in La CC art

3492 for delictual actions was applicable to all claims for penalties and attorney

fees under La RS 231201F Since the hospitals disputed claim for

compensation was filed on November 18 2009more than one year after the

underpayment was made on September 24 2008the employer claimed that the

hospitals claim for penalties and attorney fees had prescribd The workers

compensation judge WCJ agreed with the employer and relying on Craig

sustained the objection of prescription as to the hospitalsclaim for penalties and

attorney fees even though the hospitalsunderlying claim for the payment of its

fee which was subject to a threeyear liberative prescription period under La RS

231209C had not prscribed After thepremptory exception raising the

objection of prescription was sustained the employer tendered to the hospital the

amount of the disputed underpayment 2S4 plus interest thereon 232

Thereafter the WCJ dismissed the hospitalsclaim and the hospital appealed

On appeal the hospital contends that the WCJ ei in determining that its

claim for penalties and attorney fees had prescribed The hospital argues that this

courtsdecision in Craig is distinguishable from the present case because Craig

did not involve a claim by a health care provider for the payment or underpayment

of its fee and did not discuss or interpret La RS231201F4which is the basis

of the claim for penalties and attorney fees Additionally the hospital claims that

regardless of whether the applicable liberative prescription period for claims for

penalties and attorney fees is one year or three years under the plain language of

La RS231201F4a health care providersclaim for penalties and attorney

fees does not accrue until after the health care provider prevails on a claim for

payment of his fee The hospital further argues that since it had not yet prevailed

on the claim for the payment of its fee its claim for penalties and attorney fees had
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not accrued and could not be prescribed

STANDARD OF REVIEW

Generally the factual findings of a trial court or of a WCJ on a peremptory

exception raising th objction of prescription such as the date on which I

prescription begins to run is reviewed on appeal under the manifest errorclearly

wrong standard of review See Gilmore v Whited 20081808 La App 1 Cir

33109 9 So3d 29b 299 Dean v Southmark Const 20031OSl La7b04

879 So2d 112 117 However in this case th issue of whether the hospitals

claim for penalties and attorney fees under La RS231201F4was prescribed

involves the proper application and interpretation of statutes The proper

application and interpretation of a statute is a question of law Gilmore 9 5o3d at

299 Cleco EvangelineLLCv Louisiana Tax Comn20012162 La4302

813 So2d 351 353 Questions of law are reviewed de novo with the judgment

rendered on the record without deference to the legal conclusions of the tribunal

below Holy Smith Architects Inc v St Helena Congregate Facility Inc

2006OS82 La 112906 943 So2d 1037 1045 Therefore on review the issue

before this court is the legal correctnESS of the WCJs determination that the

hospitalsclaim forpnalties and attorney fees pursuant to La RS231201F4

had prescribed

LAW AND DISCUSSIUN

Generally the prescriptive period applicable to claims for workers

compensation benfitsis set forth in La RS231209 However this statute

3
Louisiana Revised Statutes 231209 provides

A 1 In case of personal injury including death resulting therefrom all
claims for payments shall be forever barred unless within one year after the
accident or death the parties have agreed upon the payments to be made under this
Chapter or unless within one year after the accident a formal clairn has been filed
as provided in Subsection B af this Section and in this Chaptr
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does not reference the applicable prescriptive period with regard to claims for

penalties and attorney fees arising out of th failure to pay workers compensation

benefits pursuant to La RS231201F

Louisiana Revised Statutes 23 l 201F provides that the failure to pay

compensation or medical benefits as required in La RS231201 shall result in the

assessment of a penalty together with reasonable attorney fees for each disputed

claim Under La R S 231201F1such penalty and attorney fees shall be

assessdagainst either the employer or the insurer depending upon fault The

health care providersclaim for penalties and attorney fees is set forth in La RS

2 Where such payments have been made in any case the limitatian shall
not take effect until the expiration of one year from the time of making the last
payment except that in cases of benetspayable pursuant to RS2312213this
limitation shall not take effect until three years from the time of making the last
paymertt of benefits pursuant to RS231221123 or 4

3 When the injury does nat result at the time of ar develop immediately
after the accident the limitation shall not take effect until expiratian of one year
frozn the time the injury develops but in all such cases the claim for payment
shall be farever barred unless the praceedings have been begun within two years
from the date ofthe accidnt

B Any claim may be filed with the director office of workers
compensatian by delivery or by mail addressed ta the offic of workers
compensation The filing of such claims shall be deemed tirnely when the claim
is mailed on or before the prescription date of the claim If the claim is received
by mail on the first legal day following the expiration of the due date there shall
be a rebuttable presumptian that the claim was tirnely filed In all cases where the
presumption does not apply the timeliness ofthe mailing shall be shawri only by
aaa official United States postmark ar by official receipt or certificate fram the
United States Postal Service made at the time of mailing which indicates the date
thereaf

C All claims for medical benefits payable pursuant to RS231203 shall be
forever barred unless within one year aier the accident or death the parties have
agreed upon the payrnents to be made under this Chapter ar unless within ane
year after the accident a formal clairn has been filed with the office as provided in
this Chapter Where such payments have been made in any case this limitation
shall not take effect until the expiration of three years from the time of making the
last payment of inedical benetits

D When a petition for compensation has been initiated as provided in RS
2313103unless the claimant shall in good faith request a hearing and final
determination thereon within five yeaxs from the date the petition is initiated that
claim shall be barred as the basis of any claim far compensation under the
Workers Compensatian Act and shall be dismissed by the office for want of
prosecutian which action shall operate as a final adjudication af the right to claim
compensation thereundr
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231201F4and provides

In the event that the health care provider prevails on a claim for
payment of his fe pettalties as provided in this Section and

reasonable attorney fees based upon actual hours worked may be
awarded and paid directly to the health care provider This Subsection
shall not be construed to provide for recovery of more than one
penalty or attorney fee

In Craig a worker who was injured on Decembr14 1999 filed a disputed

claim for compensation on April l 7 2003 alleging that he was entitled to multiple

penalties under La RS231201F1for his employersalleged misconduct or

violations of workers compensation statutes that occurred on December 14 1999

September 24 2000 April 6 2001 and February 6 2003 Craig 885 So2d at

1235 However the injured workers disputed claim for compensation did not

make a claim for any underlying compensation benefits The employer filed a

peremptory exception raising the objection of prescription claiming that its alleged

conduct giving rise to the injured workersclaims For penalties had occurred more

than one year prior to the filing ofthe action Craig 885 So2d at 1235 The WCJ

sustained the objection as to the claims for penalties and attorney fees due to the
i

alleged misconduct on December 14 1999 September 24 2000 and April 6 I

2001 and the injured worker appealed Craig 885 So2d at 1236

On appeal this court determined that neither La RS231209 nor La RS

231201F1sets forth when a workers claim for attorney fees and penalties

arises or accrus and does not reference a specific prescriptive period for such

claims and reasoned that the injured workersclaim for penaltis and attorney fees

necessitated an inquiry into fault and a determination of whether the nonpaying

partys actions negated good faith and just cause Craig 885 So2d at 1237 and

4

The WCJ overruled the objectian af prescription as to the claim for penalties and attorney fees
due to the employersalleged misconduct on February 6 2003 However this claim was
subsequently dismissed cn a motion for summary judgment which was affirmed by this court in
a separate appeal Craig v Bantek West inc 20040229La App lCir9170485 So2d
1241
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124041 This court then determined that the injured workers faultbased claim

or penalties and attorney fes was delictual in nature and thus the oneyear

liberative prescription period or delictual actions set forth in La GC art 3492

was applicable Craig 885 So2d at 1237 Since the injured workers disputed

claim for compensation was filed on April 17 2003 more than one year from the

date that the employers alleged misconduct occurred ze December 14 1999

September 24 2000 and April 6 2001 this court found no error in the WCJs

determination that the injured workers claim or penalties and attorney fees had

prescribed Craig 5So2d at 1241

We find that Craig is distinguishable from the instant case In Craig this

court was dealing with the issue of prescription on a workers or employees

claim for penaltisand attorney fees under La RS231201F1which did not

accompany an original o underlying claim for benefits In this case the issue

with which we are faced cortcerns a health care provzdersclaim for penalties and

attorney fees under La RS231201F4which was filed contemporaneously

with an underlying claimfor the underpayment ofits fee

The applicable statute herein La RS 231201F4is substantially

different from the statute at issue in Craig La RS 23 120lF1which provides

that penalties and attorney fees shall be assessed if the employer or its insurer fails

to provide a compensation payment or medical benefit to the employee or fails to

consent to the employees request to select a treating physician with the penalty

assessed and attorney fee assessed depending upon fault As such in Craig this

court correctly reasoned that the injured workers claim for penalties and attorney

fees was faultbased and necessitated an inquiry into fault and a determination of

whther the nonpaying partys actions negated good faith and just cause

However in this case the statute at issue La RS231201F4deals solely with
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claims for penalties and attorney fees by health care providers due to an

employersor insurers failure to pay the health care providersfee and provides

that the halth care provider may be awarded penalties and attorney fees inthe

event that it prevails on a claim for payment of its fee Thus this courts

holding in Craigthat the oneyarprescriptive period set forth in La GC art

3492 is applicable to an injured workersclaim for penalties and attorney fees

under La R S 231201F1that does not accompany an original or underlying

claim for beneftsis not applicable to the resolution of the issue before us this

case

Thus we must first determine when the health care providersclaim for

penalties and attorney fees accrues and the applicable prescriptive period for such

claims It is well settled that prescription cannot run against a cause of action or

claim until it has accrued See Reggio v ETI20p71433 La 12120 l5

So3d 951 957 The hospitals claim is based on La RS231201F4which

provides for an award of penalties and attorney fees to a health care provider in the

event that it prevails on a claim for the payment of its fee But it is the employers

or the insurers failure to provide the payment of the medical beneft within the

time periodrquired for the payment of that medical benefit under La RS

231201 that triggers the health care providers entitlement to a penalty Se La

RS 231201F Accordingly we must conclude this is when the health care

providersclaim for penalties and attorney fees arises or accrues

With regard to the applicabl prescriptive period in a series of cases

factually similar to the case before us our brethren in the Fourth Circuit Court of

Appeal have determined that when a health care provider makes a claim for

penalties and attorney fees under La RS231201F4which accompanies a

claim for the payment of his fee medical benefits if the underlying claim has not
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prescribed then neithrhas the claim for penalties and attorney fees See Touro

Infirmary v Fisk Corp 20100105 La App 4 Cir72810 44 So3d 874

87 Touro nfirmary v Wm B Reily Co Inc 2010Q074 La App 4 Cir

72810 44 So3d 67 869 Touro Infirmary v EmerilsHomebase LLC

20100104 La App 4 Cir 728lQ 44 So3d 71 873 Touro Infirmary

Goodwin v Silocaf of New Orleans 20100072 La App 4 Cir72810 44

So3d 862 b4 Touro Infirmary v Lowes New Orleans Hotel Corp 2010

0103 La App 4 Cir 281044 So3d8fi9 871 and Tulane University Hosp

Clinic v Lockheed Martin Corp 20110179 La App 4 Cir62911 70

So3d98991 But cf Central Louisiana AmbulatoxySurgical Center Inc

v Payless Shoesource Inc 20100086 La App 3rd C1721046 So3d 689

697 abroated on other rounds bv Agitus Health v Accor Lodging North

America 20100840 La 113010 52 So3d 6 Musculoskeletal Institute of

Louisiana APMC v McDonaldsCorp 45629 La App 2 Cir92210 4

So3d 359 3bb abro ated on other rounds b Agilus Health v Accor Lodging I

North America 52 So3d 68 both providing that when a health care providers

claim for penalties and attorney fees accompanies an underlying claim for benefits

if the underlying claim for benefits has not prescaribed then neither has the claim

for penalties and attorney fees but concluding that the health care providersclaim

for penalties and attorney fees does not arise or accrue until the health care

5
See also Rave v Wampold Campanies 20060978 La Ap 3 Cir 126Ob 944 So2d

847 855 Trahan v City of Crowley 2000266 La App 3 Cir 10307 957 So2d 557
56Q writs denied 20072462 24072741 La215p8 976 So2d 15 and 187 and Farley v
City of New Orleaas 20110301 La App 4 Cir52011 66 So3d 1115 1118 writ denied
20111265 La 92311 69 So3d 1163 each providing that an employee s claim for penalties
and attorney fees is not prescribed when such claims are accompanied by an underlying claim
for benefits that has not prescribed But cf Seidl v Zatarains Inc 20050780 La App Stn
Cir 3206 927 So2d 557 Sbl concluding that an employees claim for penalties and
attorney fees had prescribdbased on this courtsholding in Craig even though the claim for
penalties and attorney fees accompanied an underlying claim for benefits that had not
prescribed
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provadersunderlying claim for payment is adjudicated in its favor

We agree with the rationale of the Fourth Circuitifa health care provider

makes a claim for penalties and attorney fees under La RS231201F4which

accompanies a claim for the payment of his fee if the underlying claim has not

prescribed then neither has the claim for penalties and attorney fees Thus the

applicable prescriptive period for a halth care providers claim for penalties and

attorney fees is the same prescriptive priod that is applicabl to its underlying

claim for medical benefits In accord St Tammany Parish Hosp v Ace

American Ins Co 2010140 La App 1 Cir61611 So3d 6

As pareviously set forth the applicable prescriptive period for claims for

medical benefits is set forth in La RS231209Cwhich provides

All claims for medicalbnefits payable pursuant to RS23I203 shall
be forever barred unless within one year after the accident or death the
parties have agreed upon the payments to be made under this Chapter
or unless within one year after the accident a formal claim has been
filed with the office as provided in this Chapter Where such

payments have been mad in any case this limitation shall not take
effect until the expiration of three years from the time ofmaking the
last payment of inedical benefits

Herein the employer had made a payment of inedical benefits to the

hospital however it was not the full amount billed by the hospital Accordingly

under La RS231209Cthe hospitals claim for the underpayment of inedical

benefits would not prescribe until the expiration of three years from the time of

making the last payment of inedical benef ts The uncontradicted evidence

established that the employers last payment was mad to the hospital on

September 24 2Q08 Thus the threeyear prescriptive priod provided under La

RS231209Cfor the underlying claim for medical payments and the claim for

6

An application far rehearing in St Tarnmany Parish Hosp was denied en banc on this date
That application for rehearittg was considered in conjunction with our decisian herein St
Tammany Parish Hosp v Trinity Marin Products Inc 20101481 La App 1 Cir
21612 So3d
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penalties and attorney fees under La RS231201F4began to acczewhen the

employer made the underpayment on September 24 2008 The hospital filed its

claim for the underpayment of its fee and for penalties and attorney fees on

November 1 2009 approximately one year and one month after the date of the

last payment and well within the threeyearprescriptive period

Since the hospitals claim for penalties and attorney fees accompanied its

underlying or original claim for the underpayment of its fee and since its

underlying claim or the payment of its fee had not prescribed the hospitals claim

for penalties and attorney fees also had not prescribed Accordingly the WCJ

erred in sustaining the mployers peremptory exception raising the objection of

prescription as to the claim for penalties and attorney fees and its judgment in this

regard is reversed

CONCLUSION

The judgment of the WCJ sustaining the peremptory exception araising the

objection of prescription filed by Trinity Marine Products Inc and Ace American

Insurance Company as to St Tammany Parish Hospitalsclaim for penalties and

attorney fees and dismissing those claims is reversed This matter is remanded to

the Officer of Workers Compensation for further proceedings

All costs ofthis appeal are assessed to Trinity Marine Products Inc and Ace

American Insurance Company

REVERSED AND REMANDED
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ST TAMMANY PARISH HOSPITAL NUMBER 2010 CA 1481

VERSUS FIRST CIRCUIT

TRINITY MARINE CURT OF APPEAL

PRQDUCTS INC AND ACE
AMERICAN INSURANCE C STATE OFLUISIANA

CARTER CJconcurring in the result

I respectfully agree with the majoritysdecision to reverse the trial

courtsjudgment but disagree with the majoritysarationale for reaching that

conclusion

The claim for penalties and attorney fes is delictual in nature and

since Louisiana Revised Statutes section 231201F does not reference a

specific prescriptive period for claims for penalties and attorney fees th

oneyear prescriptive period for delictual actions set forth in Louisiana Civil

Code article 3492 should apply

Louisiana Civil Code article 3492 provides that the prescriptive period

commences the date the injury or damage is sustained However it is we11

sttled that prescription cannot run against a cause of action that has not

accrud or while the cause of action cannot be exercised See Reggzo v

ET1071433 La 121208 15 So 3d 951 957 Bailey v Khoury 04

0620 La120OS 91 So 2d 126 1275 Wzlkinson v Wilkznson 323 So

2d 120 12S La 1975 Louisiana Revised Statutes section 231201F4

which provides the health care provider with its cause of action specifies

that the health car provider may only be awarded penalties and attorney

fees zJn the event that ztJ prevails on a clazm for payment of his fee

Emphasis added Under the plain language of Louisiana Revised Statutes

section 231201F4 the health care providers claim for penalties and
1



attorney fes does not accrue until the health care provider has prevailed on

its claim for payment of its fee

In this case the hospitalscause of action for penalties and attorney

fees had not yet accrued when it filed suit and the prescriptive period had

not yet begun to run For this reason the WCJ erred in sustaining the

peremptory exception raising the objection afprscription

The employer has advanced the argument that this result allows the health care
provider greater rights to penalties and attorney fees than are afforded to an injured
worker However as set forth in the majority apinion upon appropriate proof by the
injured worker penalties and attorney fees are muncatory whereas the health care
pravidersclaim for penalties and attorney fees is discretaonary See La Rev Stat Ann

23 1201F1 and 231201F4 Thus I disagree that the health care provider is
afforded greater rights than the injured worker

2
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STArE OF LOUISIANA

COURT OF APPEAL

FIRST CIRCUIT

NUMBER 2010 CA 1481

ST TAMMANY PARISH HOSPITAL

VERSUS

TRINITY MARINE PR4DUCTS INC AND ACE AMERICAN INSURANCE
COMPANY

GUIDRY J dissents and assigns reasons

GUIDRY J dissenting

i respectfully disagree with the majoritysdeterminatian that the prescriptive

period applicable to a health care providersclaim for penalties and attorneys fees

under La RS 23 l201F4is the same as the prescriptive period applicable ta

the providersunderlying claim for medical benefits

In Craig v Bantek West Inc 032757 La App 1 st Cir 9l704 885 So

2d 1234 writ denied 042995 La 31Sp5 96 So 2d 1004 this Caurt held that

a claim for penalties and attorneysfees under La RS231201Fis delictual in

nature and threfore the oneyear prescriptive periad set forth in La CC art 3492

applies to such claim From my review of the instant case I do not find any basis

to deviate from this courts previous holding Accordingly I respectfully dissent

from the majoritysopinion



STATE OF LOUISIANA

COURT OF APPEAL

FIRST CIRCUIT

NO 2010 CA 1481

ST TAMMANY PARISH HOSPITAL

VERSUS

TRINITY MARINE PRODUCTS INC
AND ACE AMERICAN INSURANCE COMPANY

GAIDRY J dissents with reasons

I respectfully dissent with the opinion of this case in the following

respects

The sole contested issue on this appeal is whether the prescriptive

period is one or three years on a Title 23 claim for penalties and attorneys

ees relating to a health care providers claim of nonpayment or

underpayment for services rendered While LaRS231201F1allows

penalties and attorneys fees to be assessed against an employer or insurer

depending on fault prescription relating to claims for nonpayment is

found in LaRS231209 This statute however dos not consider penaltis

and attorneysfees it only considers the payment of the benefits themselves

For this reason we should apply th holding of Craig v Bantek West Inc

20032757 La App 1 Cir 91704 8S So2d 1234 writ denzed 2004

2995 La318OS 896 So2d 1Q04 to the facts ofthis case and require that

a claim for penalties and attorneys fees be filed within one year of the

nonpayment



The statutes providing for penalties and attorney fees are penal in

nature and must be strictly construed Penalties should be enforced only in

those instances in which facts clearly ngate good faith and just cause in

connection with refusal of allowance of compensation Id at p 5 While

I

231201F1states attorneys fees andpnalties can be awarded based on

fault231201F2goes on to say that penalties and attorneysfees cannot

be awarded if the claim is reasonably controverted or if such nonpayment

results from conditions over which the employer or insurer had no control

The reasoning of Craig goes hand in hand with the statute Delictual fault is

the intentional or negligent causing of damages Touro Infirmary v Sizeler

Architects 20040634 p7La App 4 Cir323OS 900 So2d 200 at 204

A claim for penalties and attorney fees necessarily implies wrongful conduct

for inaction and involves an inquiry into fault as provided in La RS

231201F Cruig v Bantek West Ine 20032757p SLa App 1 Cir

91704 8S So2d 1234 1237 Therefore when St Tammany Parish

Hospital hereinafter the Hospital filed its claim for penalties and

attorneysfees against the defendants it had essentially made a claim that

the defendants acted in bad faith by paying what the Hospital alleges is less

than the true amount owed The inquiry then is not simply about what is

owed rather the claim raises the inquiry into whether the defendants

actions constitute bad faith

Delictual actions are subject to a liberative prescription period of one

year This prescription commencsto run from the day the injury or damage

is sustained LaGC Article 3492 Footnote b of that Article states that

the one year prescription applies to all delictual actions and it further

explains that the notion of dlictual liability includes intentional

misconduct negligence abuse of right and liability without negligence

2



Going back to LaRS231201Fthe actions which can trigger the claim

foz penalties and attorneysfees are fJailure to provide payment or

failure to consent to the employeesrequest a treating physician In this

case ailure to provide payment is the more applicable of the two Such a

failur to pay if done in bad faith could indeed be cast as intentional

misconduct or negligence

The majority distinuishes Craig on the basis that the plaintiff was the

employee whereas th plaintiff in this case is the health care provider That

factual difference however has no bearing on the applicability of Art 3492

to a delictual action No matter the parties no matter the factual

circumstances as long as a delictual claim is made the prescriptive period

of Art 3492 will apply The majority is essentially granting to a health care

provider a right greater than that of the employee a three year prescriptive

period to file a claim for penalties and attorneysfees That result is neither

logical nor equitable

On the point of equity when no rule for a particular situation can be

derived from legislation courts are bound to proceed according to the notion

of equity which means to decide on the side ofjustice and reason LaGC

Article 4 In this cas the defendants reachdan agreement with the

Hospital and tendered the amount of the payment in dispute How is it

equitable then that the Hospital can accept what it considered adequate

compensation from the employer but three years later be allowed to sue the

employer for the unpaid benefits and the penalties and attorneys fees If

the defendants did indeed underpay in bad faith I believe that would have

ben readily apparent from the time the underpayment was first tendered and

a one year prescriptive pziod would have been sufficient for the Hospital

A three year prescriptive period for penalties and attorneys fees would not

3



benefit the Hospital in any way but it would definitely harm the defendants

ability to defend against the claim as it becomes more difficult to preserve

evidence and witness testimony over such a period of time One of the most

fundamental purposes of a prescriptiv period is to protect the defendant

from stale claims and from the loss or nonpreservation ofrlevant proo

Findley v City ofBaton Rouge S70 So2d 118 1174 La 1990

LaRS231209 does not spell out a prescriptive period for the filing
of claims for penalties and attorneys fees but it is notncessary LaCC

Article 3492 answers the question at the center of this dispute It is neither

necessary for this court to reinvent the wheel so to speak when Crai

has already addressed this issue I believe the proper prescriptive period for

filing claims for penalties and attorneys fees under the provisions of Title

23 is one year and I respectfully disagree with the majority opinion
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