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HIGGINBOTHAM J

The State of Louisiana Department of Public Safety and Corrections the

Department appeals fram a judgment ordering that the departmentexpunge

and destroy the record of arrest photograph fingerprint or any other infarmation

relating to Erica Taylor in canjuractian with docket number 1325p3Aof the

Eighteenth Judicial District Court

FACTS AND PROCEDURAL HISTORY

Erica Taylor was arrested and charged with possession with the intent to

distribute marijuana in violation of La RS 40966A On May 4 2004 she pled

guilty as charged On August 2 2004 she was sentenced to five years of

confinement with the Department of Public Safety and Corrections The sentnce

was suspended and she was placed an probation for five years On ctober 15

201 p Taylor filedaMotion for Expungement of Record requesting to expunge

all records af her arrest and copviction The original sentencing transcrip did not

expressly invoke La GCrP art 893 however after a brief hearing on September

9 2010 the sentencing minutes were amended ta reflect that Taylor be given the

provisions of Article 893

Subsequently on October 1 S 2010 a j udgment was signed granting

Taylorsmotion far expungement and destruction It is from this judgment that the

Department appeals asserting that the trial caurt erred in granting Taylorsmotion

to expunge and destroy her criminal record Spcifically the Department contends

that Taylors sentence was suspended not deferred and therefare her record was

not eligible for expungement The Department also contends that the trial court

Taylor argued that the Department lacked stattding to appeal the trial courtsjudgment As the
principal agency charged with establishrnent and maintenance of public recards relating to
criminal otfenses we find the Department has areal and actual interest in maintaining the
integrity of those records State v Daniel 39633 La App 2d Cir52SOS 903 So2d 644
649 see also La RS 15575 et seq
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erred in ordering destructior of the record bcause La RS 449E prohibits

destruction af a felony criminal record

DISCUSSION

Only certain specified criminal arrest and convictian records may be

expunged and destroyed under the authority of La RS49Criminal records that

do not metthe particular circumstances described in the statute are not eligible for

expungement See State v Daniel 39633 La App 2d Cir 525OS 903 So2d

644 648 Therefore we must determine whether the record of Tayors felony

conviction which was amended to be given the provisions of La CCrP art 893

meets any of the criteria for expungment and destruction in La RS 449 State

v Gerchow 20091O5S La App lst Cir31110 36 So3d 304 30506

EXPUNGEMENT

The Department asserts that the trial court improperly ordered th

expungement of Taylors recard because her sentence was suspended and not

deferrdand therefore was not eligible for expungement under La RS 449

Pointing out that the district attorney has stated that he has no objction to her

receiving all the relief to which she is entitled by law Taylor urges entitlement to

expungement of her recard under La RS449E1bsinc the trial court amended

her sentence to give her the benefit of the parovisions of La CCrP art 893 She

urges that under the provisions of La CCrP art 93 addressing suspension of

sentence she is per se qualified for expungement Article 893 has been amended

since 2003 when Taylor was arrested and September 9 2010 when the trial court
amnded her sentence to give her the benefit of Article 893 For the following

2

Taylor maintains that her record should be expunged under Article 93E3Abecause she
was sentenced ta the functional quivalent of court ordered substance abuse program which
fulfilled the statutary requirements set forth therein The article requires that the court find that
the defendant has successtully completed all conditions of probation After review af the record
we found no such finding by the trial court
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reasons we find that th plaintif is not entitled to an expungement under either

versian of the statute

Louisiana Revised Statute 449 governs the expungement and destruction of

criminal records The statue provides in pertinent part

B 1 Any person who has been arrested for the violation af a felony
affense or who has been arrested for a violation of RS 14342RS
14343or RS 1437 may make a written motion to the district court
for the parish in which he was arrestdfor the expungement of the
arrest record if

aThe district attorneydclines to prosecute or the prosecution has
been instituted and such proceedings have been finally disposed of
by acquittal dismissal or sustaining a motion to quash and

E1

b After a contradictory hearing with the district attorney and th
arresting law enforcement agency the court may order expungement
af the recard of a felony conviction dismissed pursuant to Article 893
of the Code of Criminal ProcedurEmphasis added

The statute requires dismissal of the prosecution pursuant to article 893 for a record

to be eligible for expungement

Louisiana Code of Criminal Procedure Article 893 governs the suspension and

deferral of sentences and probation in felony trials Article 893 AC address the

suspension of a criminal sentence In 2003 when Taylor was arrested subsections

ACstated

A When it appears that the best interest of the public and of the
defendant will be served the court aftr a first or second conviction
of a noncapital felony may suspend in whole or in part the
imposition or execution of either ar both sentences where suspension
is allowed under the law and in either or both cases place the
defettdant on probatian under the supervision of the division of
probation and parole The court shall not suspend th sentence of a
conviction for a crime of violence as defined in RS14213ab
Cd a 1k 1mn opqr W x
bb cc or dd or of a secand conviction if the second canviction
is far a violation of RS 14735RS 14811 or RS 1412 The

period of probation shall be specifidand shall not be less than one
year nor more than five years The susperded sentence sha11 be

3

This is the current version ol La RS 449 and the applicable version when Taylor 1ed her
motion to expunge See In Re Elloie 20051499 La11906921 So2d 882 893
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regarded as a sentence far the purpose of granting or denying a new
trial or appeal

B If thesntence consists ot a fine and imprisonment the court may
impose the fine and suspend th sentence or place the defendant on
probation as to the imprisonment

C Except as otherwise provided by law the court shall not suspend a
felony sentence after the defendant has begun to serve the sentnce

Subsection D spcifically addresses defer of a criminal sentence In 2003 it
stated

D 1aWhen it appears that the best interest af the public and of
the defendant will be served the court may defer in whole or in part
the imposition of a sentence after conviction of a first offense
noncapital felony under the canditions set forth in this Paragraph
When a conviction is entered under this Paragraph the court may
dfer the imposition of sentenc and place the defendant on probation
under th supervision of the divisian of probation and parole

b The court shall not defer a sentence under this pravisian for an
offense or an attempted offense which is defined ar enumeratdas a
crime of violence under RS 14213or a sex affense as defined by
RS 15541 involving a child under the age of seventeen years or for
a violation of the Uniform ControlldDangerous Substances Law
punishable by a term of imprisonment of more than five years or for a
violation ofRS4096GA967A9bA969Aor 970A

2 Upon motiot of the defendant if the court finds at the conclusion
of the probationary period that the probation of thedfendant has been
satisfactory the court may st the conviction aside and dismiss the
prosecution The dismissal of the prosecution shall have the same
effect as acquittal except that the conviction may be considered as a
first offense and pravide the basis for subsequent prosecution af the
party as a multiple offnder and further shall be considered as a first
offense for purposes of any other law or laws relating to cumulation of
offenses Dismissal under this Paragraph shall occur only once with
respect to any person

We note Article 893 AC in La CCrP art 893 regarding suspension of

sentence contains no language that describes the conditions under which a suspended

sentnce may serve as a motion to dismiss the prosecution However subsection D

As amended by 2001 La Acts 403 S

5

As amended by 1994 La 1cts 3 Ex Sess 100 1
La Acts 2006 No 581 1 inserted par B and designated former pars B to F as pars C to F

respectivly Thus thse quated provisions of La CCrPart 93 appeared in par D in 2003
and in par E after the amendment

5



relates to a courtsability to defer a criminal sentence and the conditions under

which such a deferred sentence may serve as the basis far a motion to dismiss the

prosecution State v Comardelle 200b251 La App 5th Cir 92606 942

So2d 112f 1129

The comparison of these two sentencing provisions of Article 893 reveals

that only the deferral of sentence Subsection D allows for the later dismissal of

the prosecution which has the same effect as acquittal After the suspension of

sentence and probation pursuant ta Article 893 the court lacks the authority to

dismiss the felony prosecution Therefore La RS449B1bsreference to a

felony conviction dismissed pursuant to Article 893 pertains only to Subsectian

Ds deferral of sentence proceedings and no expungement is available in the case

of a suspended sentence State v Oliver 38520 La App 2d Cir512074

So2d 365 3b768

Taylorscriminal record clearly establishes that on August 2 2004 the trial

court suspended her sentence it did not defer it As such she is not entitled to

expungement of her arrest record under the provisions of La RS449E1b See

State v Green 2008273 La App Sth Cir 93008 997 So2d 42 45

Accordingly that partion of the judgment ordering expungement of Taylorsrecord

is reversed

DESTRUCTIN

The Department also complains of the order of destruction of Taylors arrest

and conviction record suggesting that the trial court erred in granting that relief And

in her appellate brief Taylor concedes that the arder of destruction of her records of

arrest and canviction does not comply with the law Louisiana Revised Statute

449E1astates

We nate deferment of sentence is not permitted for the violation of which Taylor was
ccnvicted Subsection D1bgoverning deferment of a sentertcE states The court shall not
defer a sentencc under this provisictt for a violation of Revised Statutes 40966A967A
968A9b9Aor 970A
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No court shall ordrthe destruction af any record of the arrest
and prosecution of any person convicted of a felony including a
conviction dismissed pursuant to Article 893 of the Code ofCriminal
Procedure

The word expungement is distinct fram the ward destruction and the

two words cartnat be used interchangeably or to mean the same thing Public

records that may be expunged need not be destroyed State v Expunged

Record No 249044 20031940 La7204 881 So2d 104 108 citing State

v Savoie 92ISSb La52394637 So2d 408 410 Expungement is defined as

the removal of arcard from public access but does not mean destruction of the

arecord An expunged record is confidential but remains available for use by law

enforcement agencies and other specified persons and agencies See La RS

449G Tn light of th plain language of1a RS449E1awe find no authority

for the trial courtsorder of destruction of the record relating to Taylorsarrest for

possession with intent to distribute marijuana Accordingly that portion of the

judgment ordering the destruction ofTaylorsaxrecord is reversed

CONCLUSION

For these reasons the judgment ordering the expungement and destruction of

Taylors record is reversed All costs afthe appeal are assessed against Erica Taylor

REVERSED


