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McCLENDON J

The defendant James H Donaldson was charged by bill of information

wih possession with intent to distribute a Schedule II cantralled dangerous

substance cocaine a violatian af LSARS40967A1The defendant ntered

a plea of not guilty After a trial by jury thedfendant was unanimously found

guilty as charged and sentenced to twenty 20 years imprisonment at hard

labor After the defendant was adjudicated a thirdfelony habitual offinder the

trial court vacated the previously imposed sentence and resentenced the

defendant to life imprisonment at hard labar without the benefit of probation

parole or suspension of sentence The defendant now appeals assigning error

to the trial courts far cause removal of prospective juror Shawn Liggio on the

motion of the State The defendant further filed a pro se supplemental brief

wherein he assigned error to the denial of his constitutional right of

canfrontation to the admissian of other crimes evidence and to the sufficiency

of the evidence The pro se supplemental brief further requests a review of the

record pursuant to LSACCrPart 920 Far the follawingrasons we affirm the

conviction habitual ofFender adjudication and sentence

STATEMENT OF FACTS

On October 29 2009 basd on infarmation from a confidential informant

survillance observatians and cantrolled buys the Narcotics Division of the St

Tammany Parish Sheriffs Office obtained and executed a search warrant fior th

defendants residence The officers recovered approximately three aunces ofi

cocaine in separate bags The officers also recovered a digital scale and a box of

1
The 5tate introduced the following predicate convictions on June 14 2000 conspiracy to

possess with intent to distribute more than fifty grams of cocaine base ount one and
distribution of cocaine base counts two thrpugh six amounts varid on September 24 1992
passession of between 8 grams and 200 grams of cocaine on OCtober 9 1992 second degree
battery and simple robbery and on Octaber 9 1992 possession of cocaine In its reasons for
judgment the trial court stated that the State proved that the defendant was previously
convicted as alleged The defendant has not raised any issues regarding the habitual offender
adjudication or sentencing on appeal and the transcript for the habitual offender proceding is
not in th record on appeal



sandwich bags that also contained a bag af cocaine The defendant was placed

under arrest and transparted to the St Tammany Parish Jail

COUNSELED ASSIGNMENT O ERROR

In the sole counseled assignment of error the defendant argues that

prospective juror Shawn Liggio was erroneausly removed for cause and the

State was thereby given mare than twelve peremptory challengs Thaugh

noting that during voir dire Liggio candidly suggested that his distrust of police

officers based on life xperience may cause him to more closely scrutinize their

testimony the defendant contends that Liggio rehabilitated himself Thus the

defendant ar ues that there was no basis for the State s challen e far cause9 9

The State ar the defendant may challenge a juror for cause on the ground

that the juror is not impartial whatever the cause of his partiality or on the

ground that the juror will not accept the law as given to him by the court LSA

GCrP art 7972 and 7974 A prospective jurors seemingly prejudicial

response is not grounds for an autamatic challenge far cause and a trial judges

refusal to excuse him on the grounds of impartiality is not an abuse af discretion

if after further questioning the potential juror demonstrates a willingness and

ability to decide the case impartially according to the law and evidence See

State v Lee 559 So2d 1310 1318 La 1990 cert denied 499 US 954 111

SCt 1431 113 LEd2d 482 1991 Nonethless a challenge for cause should

be granted even when a prospectiv juror dclares his ability to remain

impartial if the prospective jurors responses as a whole reveal facts from which

bias prejudice or inability to render judgment according to the law reasonably

may be inferred State v Thompson 489 So2d 1364 1370 La App 1 Cir

writ denied 494 So2d 324 La 1986 A defendant cannot complain of an

erroneous grant of a challenge to the State unless the efFct of such a ruling is

the exrcise by the State of more peremptory challenges than it is entitled to by

law LSACCrP art 800B A trial court is vested with broad discretion in

ruling on challenges for cause and these rulings will be reversed anly when a

review of the voir dire record as a whole reveals an abuse of discretion State
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v Howard 98064 La42399 751 So2d 783 795 cert denied 528 US

974 120 SCt 420 145LEd2d 32 1999

After the trial court asked the second panel of prospective jurors if they

had ever ben the victims af a crime the prospctive juror in question Shawn

Liggio stated that his vehicle was stalen in the past and he was ance involved

in a hitandrun by a drunk State trooper When the trial court asked if thase

experiences wauld affect his ability to be a fair and impartial juror in this case

Liggio responded I have slight trust issues Continuing the examination the

trial court asked Liggio if he could evaluate the testimony of a law enforcement

officr the same as any other witness without being influenced by his experience

In response Liggio stated I couldnt honestly give my opinion on that I really

couldnt

The following further colloquy then took place

THE COURT

You saying you dont know haw

MR LTGGIO

I dont know how

THE COURT

how it would afFect you

MR LIGGIO

Right Ive never been in this position before

THE CURT

You think it could make it mare difficult for you to be fair
and imparkial

MR LIGGIO

It cauld be slightly difficult

TH COURT

Thank yau sir

The trial court later asked Liggio if the fact that he has family members who

have been employed in law enforcment would affect his ability to serve as a fair

and impartial juror Liggio simply responded No sir

During the States examination af the prospective jurors on the second

panl the prosecutor stated Mr Liggio I think yes sir you had some

problems with a drunken State trooper in New Orleans right Liggio canfirmed
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that he had such a problem The trial court noted that police officers would be

invalved in the case and again examined Liggio as follows could you judge the

credibility of a police ofFicer the way you would a lay witness would you

automatically say no my experience is so bad tha Im just not gaing to listen to

them Liggio responddDepends on the evidence

The following colloquy then took place between the prosecutor and Liggio

MR NORIA

No no no I understand that But they are the evidenc

MR LIGGIO

Right

MR NORIA

They are the evidence They are the evidence But your

guilty verdict depends on whether or not you giv them a fair
chance to you determine their credibility

MR LIGGIO

Ill give them a fair chance

MR NORIEA

And would you tend ta judge that police officer more harshly I
than a lay witness because they are a police ofFicer

MR LIGGIO

No

MR NORIEA

You would give them a fair shot

MR LIGGIO

Yes

When the defense attorney asked the prospective jurors to rate th St Tammany

Parish SherifFs Qffice on a scale of one to ten with ten being the best scare

Liggio responded I couldnt rate it because Ive never had any prablem with

them

When asked about an onthejab injury that he sustained in the past

Liggio stated that he had occasional headaches for the past six years for which

he no longer took medication because of a past addiction and had problems

sitting ar standing for long priods af tim The trial judge noted that Liggio

would be permitted to stand when so desired
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At the close of the jury selection from the pertinent panel the State moved

to remove Liggio far cause In granting the Statesmotion the trial court stated

Close call Im going to grant the challenge for cause
And again I base that on the fact that he testified I think had had
a person sic involvement personal experience with law

enforcement and indicated when I questioned him that he would
b mare difficult with law enforcement meaning to me that he
wauld have a predisposition against law enforcement is the way
tht I interpreted it

The State exhausted its twelve peremptory challenges See LSAGCrPart 799

When determining whether or not a juror shauld be dismissd for cause

the trial judge should cansider the potential jurors answers as a whole and not

merely cansider correct answers in isolation Lee 559 So2d at 1318 In

disclosing his prior experience with law enforcement officers Liggio revealed his

clear bias against them During qustioning by the trial court and the

prosecutar Liggio repeatedly expressed concerns about his ability to be fair and

impartial suggesing that h may be biased against palice testimony

Conversely he did not hesitate to say in an unqualified manner that he would I

not be biased in their favor The trial judge had the benefit of questioning Liggio

and examining his demanor and intonations before making his ruling After a

tharough review of the voir dire we find Liggios responses as a whole reveal

facts from which bias prejudice or inability to render judgmnt according ta the

law could reasonably be inferred Based on the record before us we cannot say

that the trial court abused its discretion in granting the States challenge for

cause The caunseldassignment of error lacks merit

PRO SE ASSIGNMENT OF ERROR NUMBER ONE

In the first pro se assignment of errar the defendant argues that he was

denied his constitutional right to confront his accusers and his right to a fair trial

because the confidential informant to whom he allegedly sald drugs on several

occasions did not testify The defendant contends that absent the confidential

informantstestimony the trial court erred in allowing Detective Bill ohnson of

the St Tammany Parish Sheriffs Qffice Narcotics Division to present testimony

which he contends included hearsay and lacked corroboration as to the
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confidential informantsstatements and actions The defendant notes that there

was na testimony by the confidential informant or unwitting male ar female as

to who sold drugs to them on the 12th zist and 26th of October 2009 The

defendant nates that he was unable to inquir as ta any motive bias interest or

possible pending charges the confidential informant may have had in making the

accusation against the defendant

Louisiana Code of Evidence article 514A provides for an informants

privilege

The United States a state or subdivision thereaf has a privilege to
refuse to disclase and ta protect another from required disclosur
of the identity of a person wha has furnished information in order
to assist in an investigation of a possible violation of a criminal law

Exceptions to this privilege are listed in Article 514C For example disclosure

can be ordered when a party clearly demonstrates exceptional circumstances

wher the informerstestimony is essential to the preparation of the defense or a

fair determination on the issue of guilt ar innocence One situation where the

informerstestimony may be essential is where the informer played a crucial role

in the alleged criminal transaction See Roviaro v United States 353 US 53

6066 77 SCt 623 6Z830 1 LEd2d 639 1957 State v Davis 411 Sod

434 43637 La 1982 However the burden rests with the accused to set forth

concrete reasons why the identity of the informant is crucial to the defense

State v Broadway 962659 la iQ1999 753 So2d 801 815 cert denid

529 US 1056 120 SCt 1562 146LEd2d 466 2000

In this case the defendant was not charged with distribution of

contraband but with passession with intent to distribute cocaine The

confidential informant did not play a crucial role in the transaction that led to the

Z The argument in support of this pro se assignment of error does not provide a name for the
detective referenced Based on the argument raised and record referencswe have concluded
that the defendant is referring to Detective Johnson While the defendant contends that

Detective Johnsons testimony included hearsay he is not challenging the admissibility of any
portion of the detctivstestimony on that ground an appeal Moreover although the defendant
claims otherwise Detective ohnsons trial testimony regarding the use of a confidential
informant was corroborated by Officer Scott Saigeon of the St Tammany Parish Sheriffs Office
Narcotics bivision
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defendants arrest because he played no part in the execution of the search

warrant and the subsequent search See State v Diliberto 362 So2d 566

56768 La 1978 Since the informant did not participate in a transaction for

which the defendant was charged the defendantsright to confrontation was not

abridged We note that even if the affidavit indicated the informant made a

controlled buy to corroborate information for th sarch warrant disclasure of

the informant would not be required See State v Clark 2pp561 La App 5

Cir62805 909 So2d 1Q07 101516 writ denied 052119 La31706 925

So2d 538 We find no merit ta the argument raised in pro se assignment of

errar numbrone

PRO SE ASSIGNMENT OF ERROR NUMBER TWO

In the second pro se assignment of error the defendant argues that the

trial court erred in allowing other crimes evidence to be admitted during the trial

Thedfendant notes that during opening statements the prosecutor told the

jury that in early Octobr af 2009 narcotic detectives received information that

the defendant was selling cocaine out of his residence Noting the defendant

was not on trial for distribution of cocaine and the Stats failure to give notice of

its intention to affer other crimes evidence the defense objected and requested

a mistrial The defendant contnds that the trial court was in error in ruling that

the search warrant providd notice o the States intention to ofFer ather crimes

evidenc and nating that the dfendant failed to request a hearing on its

introduction The defendant further notes the jury was also told that a

confidential informant went to the defendants home and purchased cocaine

The defendant contends that it is reasonable to conclude that prejudicial and

highly inflammatory statemnts regarding other crimes evidence contributed to

the verdict The defendant contends that the State failed to comply with LSA

CE art 404B1 The defendant also notes that the State was allowed to offer

as exhibits For the jury drugs that were bought on threesparate occasions

though the defendant was not charged with or on trial for distribution of cocaine

The defendant argus that the evidence of the priar drug sales did not form res
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gestae and was not so similar as to establish a pattern or system and should not

have been admitted

Louisiana Code of Criminal Procedure article 7702 provides that a

mistrial shall be granted upon motion of the defendant when a remark or

comment is made within the hearing af the jury by the judge district attorney

or a court official during trial or in argument and that remark refers ta another

crime committed or allegd to have been committed by the defendant as to

which evidence is not admissible The jurisprudence has held that an

impermissible refrence to another crime deliberately elicited of a witness by the

prosecutor would be imputable to the State and would mandate a mistrial

State v Madison 34S So2d 485 494 La 1977 Mistrial is a drastic remedy

that is only authorized where substantial prejudice will otherwise result to the

accused State v Pooler 9b1794 La App 1 Cir 5997 696 So2d 22 45

writ denid 971470 La 111497 703 So2d 1288 Further a trial caurt

ruling denying a motian for mistrial will nat be disturbed absent an abuse of

discretion State v Givens 993518 La11701 776 So2d 443 454

Generally evidence of crimes other than the offense being tried is

inadmissibl because of the substantial risk of grave prejudice to the defendant

State v Millien 021005 La App 1 Cir21403 845 So2d 506 513 To

avoid the unfair inference that a defendant committed a parkicular crime simply

because he is a person of criminal character ather crimes evidence is

inadmissible unlss it has an independent relevancy besides simply showing a

criminal disposition State v Locketk 990917 La App 1 Cir21800 754

So2d 1128 1130 writ denied 001261 La39O1 786 So2d 115

Lauisiana Code of Evidence article 404B1provides

Excpt as pravided in Article 412 evidence of other crimes
wrongs or acts is nat admissible to prove the character af a persan

3 It should be noted that even if a mistrial had been warranted under Article 770 it wauld not
result in an automatic reversal of the defendantscanviction but would be an error subject to
harmless error review See State v ohnson 941379 La 11279S 664 So2d 94 iQ002
rejecting prior per se rule of reversing conviCtions based on error in introducing inadmissible
other crimes evidence and holding that khe inkraduction of inadmissible other crimes evidence
results in a trial error subject to harmless error analysis
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in order to show that he acted in conformity therewith It may
however be admissible for other purposes such as proof of
motive opportunity intnt preparation plan knowledge identity
absence af mistake ar accident provided that upon request by the
accused the prosecution in a criminal cas shall provide reasonable
notice in advance of trial of the nature of any such evidence it
intends to introduce at trial for such purposes or when it relates ta
conduct that constitutes an integral part of the act or transaction
that is the subject of the present proceeding

vidence of other crimes however is not admissible simply to prove the bad

character of the accused Furthermore the other crimes evidence must tend to

prove a material fact genuinely at issue and the probative value of the

extraneous crimes evidence must outweigh its prejudicial effect State v

Tilley 990569 La 7600 767 So2d b 22 cert denied S32 US 959 121

SCt 1488 149 LEd2d 375 2001 The issue of notice of the Staes intent to

use other crimes evidence is separate and independent of the question of the

admissibility of the evidence Although a pretrial evidentiary hearing to determine

the admissibility of such evidenc is preferable such a hearing is not always

required See State v Addison 551 So2d 687 692 La App 1 Cir 1989

writ denied 573 So2d 1116 La 1991

Under Article 4Q4B1evidenc of other crimes wrongs or acts may be

introduced when it relates to conduct farmerly referred to as res gestae that

constitutes an integral part of the act or transaction that is the subject af the

present proceeding Res gestae events constituting other crimes are demed

admissible because they are so nearly connectdta the charged offense that the

State could nat accurately present its case without reference to them A close

proximity in time and location is required betwen the charged offense and the

4 The procedure to be used when the State intends to ofFer Evidence of other criminal offenses
was formerly controlled by State v Prieur 277 So2d 126 La 1973 However 1994 La Acts
3d ExSess No 51 added LSACEart 1104 and amended Article 404B The burden af proof
in a pretrial hearing held in accordance with Prieur shall be identical to the burden of proof
required by Federal Rules of Evidnce Article IV Rule 404 LSACE art 1104 The burden of
proof required by Federal Rules of Evidence Article IV Rule 404 is satised upon a showing of
sufficient evidence to support a finding by the jury that the defendant committed the other crime
wrong or act See Huddleston v US 485 US 681 85 10 SCt 1496 1499 99 LEd2d
771 1988 The Louisiana Supreme Cpurt has yet to address the issue of the burden pf proof
required for the admission of other crimes evidence in light of the repeal of LSACE art 1103
and the addition of Article 1104 However numerous Louisiana appellake ourts including this
court hav held that the burden of proof is now less than Clear and convincing See State v
Williams 992576 La App 1 Cir922p0 769 So2d 730 734 n4
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ather crimes State v Colomb 982813 la 10199 747 So2d 1074 1076

per curiam

The res gestae doctrine in Louisiana is broad and induds not only

spontaneous utterances and declarations made before or after the commission of

the crime but also testimony af witnesses and police officers pertaining to what

they heard or observed during or aftr the commissian of the crim if a

continuous chain of events is evident under the circumstances State v

Kimble 407 So2d 693 698 La 1981 In addition integral act res gestae

evidence in Lauisiana incorparates a rule af narrative campleteness withaut

which the States case would Iose its narrative momentum and cahesiveness

with power not anly to support conclusions but to sustain the willingness of

jurors to draw the infernces whatever they may be necessary to reach an

honest verdict Colomb 747 So2d at 1076 quoting Old Chief v United

States 519 US 172 17 li SCt 644 653 136 LEdZd 574 1997 The

louisiana Supreme Court has held that vidence of multiple crimes committed in

a single course af canduct is admissible as res gestae at the rial of the accused

for the commission of one or more but not all of the crimes committed in his

course af conduct State v Washington 407 So2d 1138 1145 La 1981
i

State v Meads 9813 La App 1 Cir 4199 734 So2d 79Z 797 writ li

denie 991328 la 101599 748 So2d 465

The evidence at issue in this assignment ofi error was first introduced

during the mation to suppress hearing on May 12 2010 The trial bgan on May

26 010 The initial trial refrence occurred during the proscutionsopening

statement Spcifically the prosecution referred to information narcotic

detectives received in October of 2009 indicating that the defendant was selling

cacaine The defense abjected and moved for a mistrial arguing that they did

not receive notice and specifically relying on this courts opinion in State v

Scott 08241 La App 1 Cir 61909 20 So3d 1089 The trial court

reviwed the opinion in Scott and nated that the State provided open file

discovery containing the search warrant obtained based an the drug transactions
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at issue The court concluded that the defendant therefare had reasanable

notice of the States intent ta rely upan evidence of other crimes in cannection

with this case and further noted that the defendant did not request a hearing

In finding that a mistrial was not warranted the trial court noted the evidence in

question was relevant as to the idenity of the person in possession of the drugs

seized in th instant case at the time of the execution of the search warrant and

further noted that the contested evidence would be admissible if it related to

canduct that constitutes an integral part af the act or transaction that was the

subject of th present proceeding

At the outset we note that we agree with the trial courts findings

regarding the sufficiency of the notice af the other crimes evidence in this case

The issue of notice of the Stats intent to use other crimes evidence is separate

and independent of the questian of the admissibility of thE evidence Althaugh a

pretrial evidentiary hearing to determine the admissibility of such evidence is

preferable such a hearing is not always required State v Addison 551 So2d

at b92 Not every violatian of Prieur notice requires reversal Bfore a

defendant can complain of such a vialation he must show prejudice State v

Sanders 93001 La 113094 648 So2d 1272 1284 cert denied 517 US

1246 116 SCt 2504 135LEd2d 194 1996 Herein the defendant had actual

notice of the States intent to rely on other crimes evidence considering the basis

of the search warrant that lead to the recovery of th evidence in this case and

the States introduction of such ather crimes evidence during the motion to

suppress hearing on May 12 2010 two weeks before the trial The defendant

makes na showing of any effect on his trial strategy Because thedfndant

does not demonstrate prejudice based on lack of notice he shows no basis for

relief under the notice requirements of Prieur ee State v Ridgley OS675

La App 5 Cir 11309 7 So3d 69 59 writ denied Q90374 La 1109
i
i

21 So3d 301

Regarding the admissibility of the other crimes evidence we note that the

circumstances in Scott are very similar to the instant case In that case the
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defendant was in pertinent part charged with passession with intent to distribute

cocaine Prabable cause for a search warrant executed in that case was based

on three drug sales prior to the excution of the search warrant wherein the

defndant allegedly sold crack cocaine to undercover officers In that case we

found the ather crimes evidence of the three drug sales was inadmissible Under

the facts of that case we specifically found that the other criminal acts did not

form part of the res gestae This court noted that the prasecutor therein failed

to show the other crimes were related and intertwined with the charged

offenses to such aneent the State could not have accurately presented its case

withaut refrence to them This caurt further found that the other crimes

evidence in that case had no independent relevancy besides simply showing a

criminal disposition

However after the trial in th instant case the Louisiana Supreme Court

reversed this courts apinion in Scott specifically holding the prior trnsactians

were relevant to the question of whether the defendant assuming further that

he had actual ar canstructive possession of the contraband in the residence

intended ta distribute the cocaine an essential element of the affense charged

State vSott 0915La 102210 48 So3d 1080 iQ5 per curiam The

denial of the motian for mistrial in the instant case must be reviewed in light of

the Louisiana Supreme Caurts reversal of this courts opinion in Scott and the

factual and circumstantial similarities of that case and the instant case

In order to convict th defendant in this case the State was required to

prove byond a reasonable doubt nat only that he possessed the cocaine found

I

on his premises but also that he did so with the specific subjective intention of

possessing it in order ta distribute it ee State v Knighten 071p61 La

111607 968 So2d 720 721 per curiam evidence of priar sales to infarmant

admissible to prove an essential element of the crime charged possession of

marijuana with intent to distribute State v Grey 408 So2d 1239 124142

La 1982 Moreaver evidence af the prior sales was also relevant because the

defendant denied being in actual or constructive possession of the drugs found in

13



the residence arguing that others possibly lived in thersidence and possessed

the drugs

Additianally and in complince with Prieur the jury instructions provided

that the other crimes evidence was received for the limited purpose of proving

an issue for which other crimes evidence may be admitted such as intent and

that the defendant cannat be canvicted of any charge other than the one named

in the bill of information or ane that is responsive to that charge Even if we

were to assume that the priar drug transactions forming the basis for the search

warrant executed in this case did not form integral components of the charged

offense w ind that the evidence was relevant to the extent that the probative

value of th xtraneous crimes evidence outweighed its prejudicial effect

Therefore we find no abuse of discretion in trial courts denial of the defendants

motion for mistrial The second pro se assignment of error lacks merit

PRO SE ASSIGNMENT O ERRaR NUMBER THREE

In pro se assignment of error number three the defendant argues that

the evidnce presented by the State failed to exclude all reasonable hypotheses

of innocnce contending that he was only one of three tenants who occupied

the residenc where the drugs were found The defendant specifcally argues

that it was possible that another tenant owned the drugs noting that he was

ouside when the police arrived to execute the search warrant and further

contending that the drugs were found in a drawer used to store a female s items
I

in hr m cl The efen nt Is c n n h h f n i Ia bat o0 ost d da a o o te ds t at t e con ide t a

informant was not familiar with the seller and provided an indistinct description

of the seller

In reviewin claims challen in the s fficin f h vg g g u cy o t e e idence this court

must consider whether after viewing the evidence in the light most favorable to

the prosecution any rational trier of fact could have faund the essential elements

of the crime beyond a reasonable doubt Jackson v Virginia 443 US 307

319 99 SCt 2781 2789 61 LEd2d 560 1979 Se also LSACCrP art

821B State v Mussall 523 So2d 1305 30809 La 1988 State v

14



Wright 980601 La App 1 Cir 21999 730 So2d 485 486 writs enied

990802 La 102999 748 Sa2d 1157 000895 La 111700 773 So2d

732 The elements must be proven such that everyrasonable hypothesis of

innocence is excluded LSARS 15438 Louisiana Revised Statutes 15438 is

not a separate test from Jackson v Virginia but rather an evidentiary

guideline to facilitate appellate review of whether a rational juror could have

found a defendant guilty beyand a reasonable doubt All evidence direct and

circumstantial must meet the Jackson v Virginiarasonable doubt standard

State v Wright 445 So2d 1198 1201 La 1984 When a case involves

circumstantial evidence and the trier af fact reasonably rejects th hypothesis of

innocence presented by the defense that hypothesis falls and the defendant is

guilty unless there is another hypothesis that raises a reasonable doubt State

v Moten 510 So2d 55 61 La App 1 Cir writ denied 514 So2d 126 La

1987

The trier of fact is free ta accept or reject in whole or in part the

testimony of any witness Moreover when thre is canflicting testimony about

factual matters the resolution of which depends upon a determination of the

credibility of the witnesses th matter is one of the weight of the evidence not

its sufficiency The trier af facts determination of the weight ta be given

evidence is not subject to appellate review An appellate court will not reweigh

the evidence to overturn a fact finders determination of guilt State v Taylor

972261 La App 1 Cir92S98 721 So2d 929 932

Louisiana Revised Statutes 4p967A provides in pertinent part that it

shall be unlawful far any person knowingly or intentionally 1 to produce

manufacture distribute or dispense or possess with intent to produce

manufacture distribute or dispns a controlled dangerous substance or

controlld substance analogue classified in Schedule II Cocaine and its

derivatives are listed in Schedul TI LSARS 40964 Schedule II A 4 A

defendant is guilty of distribution of cocaine when he transfers possession or

15



contral af cocaine to his intended recipients See LSARS4096114 State v

Cummings 951377 La22896 668 So2d 113 1135

A person not in physical possession of a drug is considered to be in

constructive possessian when the drug is under that persons dominion and

control See State v Trahan 425 So2d 1222 1226 La 1983 actors to be

considered in determining whether a defendant exercised daminian and control

sufficient to constitute canstructive possssion include 1 his knowledge that

illegal drugs were in the area 2 his relationship with the person if any found

to be in actual possession 3 his access to the area wher the drugs were

found 4 evidence of recent drug use by the defendant and 5 his physical

proximity to the drugs It is well settled that khe mere presence in an area

where drugs are locatd or the mere association with one possessing drugs does

not constitute constructive possession See State v Toups 011875 La

101502 833 So2d 910 913 A person may be in joint possession of a drug if

he willfully and knawingly shares with another the right to control the drug

Determination of whether a defendant had constructive possession depends on

the circumstances of each case State v Gordon 931922 La App 1 Cir

111094 646 So2d 995 1Q02

In cases where the intent to distribute a cantrolled dangerous substance

is an issue a caurt may look to various facts 1 whether thdfiendant ever

distributed or attempted to distribute the drug 2 whether the drug was in a

form usually associated with passession for distribution to others 3 whether
I

the amount of the drug creatd an inference of an intent to distribute 4

whethrexpert or other testimony established that the amount of drug found in

the defendants possession is inconsistnt with personal use only and 5

whether there was any paraphernalia such as baggies or scales evidencing an

intent to distribute State v House 325 So2d 22 225 La 1975

Officer Saigeon initiated the investigation that led to the October 12 21

26 and 27 controlled purchases of cocaine at the defendantsresidence Officer

Saigean provided the confidential informant with funds from the St Tammany
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Parish narcotics dispense fund and took custody of the purchased narcotics after

the controlled purchases According to Officer Saigean an undercaver detective

travelled with the confidential informant during the third purchase on Octaber

26 to allaw his introduction to the thirdparty source the defndant On the

date of the fourth controlled purchase October 27 the undercover detective

calld the defendant wham she had met the prior day during the third purchase

and requested to purchase cocaine Officer Saigean also participated in the

execution of the search warrant obtained after the controlled purchases Officer

Saigean confirmed that some of the articles of clothing located in the master

bedroom appeared to belang to a female

Detective Johnson participated in the October 29 2009 search warrant

execution at the defendants residence Thedfendant was present during the

search and a female who left the residence just prior to the search later

identified as Kimberly Burnett was detained and brought back to the residence

One baggie of cocaine was faund in the master bathraam vanity drawer The

digital scale a sandwich bag bax cantaining another baggie of cocaine and
i

empty sandwich baggies were found in the botkom drawer of the vanity A

ralledup towel located in the master bathroom closet cantained three individual

baggies of cocaine Documentation addressed to thedfndant was also lacated

in the bathroom Detective ohnson also participated in police surveillance at the

defendants residence during controlled buys n those occasions afficers

observed brief transactions including handtahand exchanges between the

confidential infarmant others andaheavyset black male withadreadlock

type hairdo a physical appearance consistent with thedfendant During cross

examination Detcive Johnson confirmed that items such as hair clips a hair

trimmer and a hairbrush were located in the bathroom vanity drawer that

contained cocaine but was uncertain as to which hair items may have been used

by the defendant

OfFicer Steven Gaudet a supervisor in the St Tammany Parish Sheriffs

Office Narcoics Division also participated in the execution of the search warrant
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Officer Gaudet testified that the defendant was at his mailbox when the police

approached his residence After the defendant was handcuffed and rad his

rights he was escorted back into hisrsidence The defendant ultimately guided

officers to the master bedroom and bathroom where the drugs were located

specifically instructing Qfficer Saigeon to look inside the sandwich bag box

Officer Gaudet also testified that the approximate street value af the narcotics

was between twentyfive hundred to three thousand dollars The ofFicrs

recavered two hundred dollars in US currency from a pair of inens jeans

located on the bedraom flaor According to the serial numbers same of the

currency specifically one hundred sixty dollars worth was providd to the

confidential informant from the St Tammany Parish narcotics dispense fund to

conduct the controlled purchases Two different forms of cocaine were

recovered hydrochloride and base form commonly referred ta as crack

Accarding to the St Tammany Parish Sheriffs Office crime lab the total weight

of the separately packaged seizd cocaine was 7206 grams

Officer Saigeon testified that h did not have any indication that anyone

else residd in the home with the defendant Burnett provided dacumentation ta

show that she resided elsewhere Charges were filed against Nicholas Darby

who allegedly distributed cocaine that he retrieved from the defendants

residenc to an undercover police officer during one of the contralled purchases

We find tha the evidence was sucient to prove that the defendant had

dominion and cantral even if shared of the drugs located in the residence The

defendant pointed out the lacation af some of the drugs thus he was wll aware

of their presence The drugs were located in the defendantsresidence and the

defendant was on the praperty at the time of his arrest thus he was within

close physical proximity to the drugs and had full access to th area where the

drugs were faund Not only was a significant amount of cacaine recovered in

this case but the cocaine was in a form usually associated with possession for

distribution to others Additionally there was paraphernalia including baggies

and a digital scale consistent with use to measure an ounce of a substance
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further evidencing the intent to distribute Based an a thorough reviw of the

evidence in the light mast favorable to the prosecution we are convinced that

any rational trier of fiact could have concluded beyond a reasonable doubt that

the evidence was sufficient to exclude every reasonable hypothesis of innocence

and to support a conviction for passession of cocaine with intent ta distribute

Thus the third pro se assignment of error lacks merit

REVIEW OR ERRQR

In his pro se brief the defendant asks that this court examine the record

for error under LSACCrP art 9202 This court routinely reviews the recard

for such errors whether or not such a request is made by a defendant Under

Articl 9202 we are limited in our review to rrors discoverabl by a mere

inspection ofi the pleadings and proceedings without inspection of the evidence

After a careful review of the record in these procedings we have found no

reversible errors ee Sate v Price 052514 La App 1 Cir 122806 952

So2d 112 12325 en banc writ denied 07013Q La 222OS 976 So2d

1277

CONVICTION HABITUAL OFFENDER ADUDICATION AND
SENTENCE AFFIRMED
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STATE OF LOUYSANA NUMBER 2011 KA 0326

FIRST CIRCUT
VERSUS

COURT OF APPEAL

JAMES A DONALDSON STATE OF LOUISIANA

1NELCH J concurring

Whi1e 1 agree with th majoritys ultimate decision to affirm the

defendants sentence and conviction I believe that the trial court erred in

granting th States challenge for cause of prospective juror Shawn Liggio

Howevr since the trial courts error in this regard was harmless the

dfendantsconviction and sentence must be affirmed

According to th record the trial court granted the States challenge to

Mr Liggio for cause because Mr Liggio had personal experience with law

enforcement which suggested he would haveapredisposition against law

enforcement Duriflg the voir dire examination of Mr Liggio he openly stated

that as a result of his previous involvement as the victim of a hitandrun by an

intoxicated state trooper that he had slight trust issues with law enforcement

Howevrafter further questioning he unequivocally stated that he could fairly

evaluate tae credibility of law enforcement witnesss that he would not judg

the credibility of a witness more harshly simply because that witness was in law

nforcement and that he had never had any problems with the St Tammany

Parish Sherifsoftice

A trial court has broad discretion in ruling on a challenge for cause and

the determination will not be disturbed unless a review of the entire voir dare

indicates an abuse of discretion Stat v Lindsey 20060255 La 11707

948 So2d 105 108 A prospective jurors seemingly prejudicial respons is not

grounds or an automatic challenge for cause if after further questioning the



potential juror demonstrates a willingness and ability to decide the case

impartially according to the law and evidenc State v Lindsey 20060255

La11707 948 So2d 105 108

Considering Mr Liggios answers on voir dire the trial court clearly

abused its discretion in granting the States challenge for cause Although Mr

Liggios respons concerning trust issues with law enforcement may have

slightly appeared prejudicial it was not grounds for a challenge for cause

bcause aftr further questioning Mr Liggio clearly demonstrated a willingness

and ability to fairly judge the credibility of witnesses and to decide the case

impartially and according to the law and vidence Mr Liggio responses when

reviewdas a whole did not exhibit any bias against law enforcement thus the

trial court abused its discretion in granting the States challenge far cause of Mr

Liggio

Nevertheless even though the trial courts ruling on this challenge was

rroneous I do not believe that the error was reversible The erroneous

allowance to the State of a challenge for cause does not afford the defendant a

ground for complaint unless the effect of such ruling is the exercise by the State

of more peremptory challenges than it is entitled to by law La CCr P art

800B State v Thomas S89 So2d 555 56b La App 1 Cir 1991 State v

Thompson 489 So2d 1364 1369 La App l Cir writ denied 494 So2d

324 La 1986 State v Fredericks 2009qOS p SLa App l Cir91109

unpuhlzshe While the record does establish that the State exhausted its

twelve peremptory challenges and thus the effect of the trial courts erroneous

ruling resulted in allowing the State to have an excessive number of peremptory

2



challenges the exror should be reviewed under a harmlesserror analysis

After reviewing the entire record I find that the trial courts error was

harmless and therefore the defendants conviction and sentence should be

affirmed

Thus T respectfully concur

Altlaaugh dicta in State v Cormier 272 So2d 686 d89 La 1973 suggests that such
an error may be reversible error based on the subsequent United Stated Supreme Court
decision in Arizona v Fulminante 499 US 279 111 S Ct 1246 113LEd2d 302 1991
and th Louisiana Supreme CaurC decision in State v Langley 20061041 La52207 958
So2d 11 0 it appears that such an error would not beastructural defect ar error in the
criminal trial which wauld require automatic reversal because it infects the entire trial
process but rather would be subject to a hartnlesserror analysis
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