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McDONALD J

ihe defendant JamES Thomas was charged by bilof information with one

count of vehicular homicide coutat I a vialation of La RS 14321and one

count of fourth or subsequent offnse drivin whie intoxicated count II a

violaticn of La RS 1498 and pled not guilty on both counts The charges

were seveied and followin a jury trial on count I he was found guilty as

chared Thereaftrthe State fild a habitual offender bill of information

againsttae defendant alleging he was a fourthfelony habitual offender He

was originally sentenced to twenty years at hard labor with the first year

without thc benetit of parole Thereafter he was adjudicated a fourthFelony

habitual offender and the trial court vacated the previously imposed sentence

and sentenced the defendant to forty years at hard labor

t7pon appeal to this court we found the State failed to prove the tenyear

cleansing period had not lapsed in regard to predicat 1 and thus we

attirmed the conviction reversed the habitual offender adjudication vacated

the habitual offendrsentence reinstated the sentence on vehicular homicide

and aremanded for further procedings on the habitual offender bill See State

v Thomas 20052210 La App lst Cir b9Ob 938 So2d 168 177 writ

denied 20062403 La42707 9S5 So2d 683 Upon remand the State

abandoned its al legatons in regard to predicate l the defendant was

adjudrcated a thirdfelony habitual offender and the trial court vacated the

Count 11 was nolprossed by the State

Nredicate 1 was set forlh as the defendantsAugust 16 1979 conviction underTwentyfourth
Judicial Districi Court Dccket78132for simple burglary Predicate 2 was set forth as fhc
decndantsJaluary 13 1994 conviction under 54th Judicial DislrirtCourt Texas Docket 93
489Cior theit by check ovcr 750 However the State abandoned this allcation prior to the
courts decision on the habitual offender status ofthe defendant Predicate 3 was set firth as

the defedantsNoveinber 26 1996 commission of criminal rnischief over150 and under
2000ir the 54th Judicial District Court Texas Uocket OS57356 CR26664CPredicate
4 was set forth as lhe detendantsAuust 26 2002 guilty plea under Ascension Parish Docket
4749 to thirdoffense drivin while intcxicated
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original sentence and scntenced the defendant to thirtyfiveyears at hard labor

he defendant now appeals contending there is error undEr La Code Crim P

art 922because the Statesevidence ofprdicate 3 failed to comply with the

authenticatio requirments of 28 USC 1738 and La Code Evid art 9024

and cortending in a pro se assignment of error the trial court erred in finding

the defcndantsconviction under prdicat 3 would be a felony in Louisiana

Fo the following reasons we affirin the habitual offender adjudication vacate

the sentence andrmand for resentencing

FACTS

The facts were set forth in our original decision in this matter Se Thomas

93 So2d at 171

PRO SF ASSIGNMENT OF ERROR

In his sole pro se assignment of error the defendant argues the trial court

erred in finding that predicate 3 would be a felony in Louisiana because he

presented evidence showing the damage was only 400 Following the filing

of the habitual oftender bill thedfendant filed objections to the habitual

offender procedings includin the objection that preicate 3 would not be a

telony in Louisiana and thus could not be considered under the habitual

otfender law See La RS 155291A1prior to amendment by 2010 La

Acts Nos 91 l 1 and 973 2 or who after havingleen convicted undr

the laws of any other state or of the United States or any foreign governmnt

ofi a crime which ifcommitted in this stat would be a felony In

connection with its proof of predicate 3 the Stat introduced into evidence a

judicial confession signed by the defndant with benefit of counsEl stating

With full understanding of the consequences and havin fully
waived my Federal and State Constitutional rights against self
incrimination undrOath I agree and stipulate that the followin
facts constitute evidence in this case I JAMES THONIAS SR
am pleading GUILTY because I am GUILTY of and JUDICIALLY
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CONFESS to the offense of CRIMINAL MISCIIEF OVER

1500 in violation of 2803 a State Jail Felony and all lesser
included offenses thro exactly as alleged in the

INFORMATION or any modifications or amendments thereto I

stipulate that this ofense was committed in McLennan County
Texas on SEPTEMBER 22 1995 I stipulate that I did then and
there intentionally and knowinglv damae and destro tanible
property towit furniture without the effctive consent of

LEONARD FRALIER the owner of said roperty and did thereby
cause pecuniary loss of fifteen hundred dollars150000 or
more but less than twenty thousand dollars 2000000to the
said ownrAainst the Peace andDinityoftheStat

The trial court rejected the defendantsclaim that predicate 3 would not be

a felony in Louisiana finding the judicial confession proved the defendant

intcntionally and knowingly damaged and destroyed furniture without the

consent of the owner causing a loss of1500 or more and that if the offense

would have been committed in Louisiana the defendant would have committed

the felony offense of simple criminal damage to property where the damage

amounts to 500 but less than 50000 See La RS 1456B2

Upon remand the defense introduced evidence indicating that in connection

with predicate 3 the defendant had been sentenced to a year in a state jail

facility two years suspendda500 ine and 400 in full restitution The

defense argued the pecuniary loss was only 400 and thus below the felony

grade level iniouisiana The State arued the defendant had pled guilty to

predicate 3 which indicated the damage was over 150Q and the level of

restitution could b less than the damage for various reasons including prior

partialpynents of restitution a lesser demand of damaES by tke victim or

negotiation The court held its prior finding that predicate 3 if committed in

Louisiana would be a felony was correct and other reasons could explain why

restitution was only 400 including the victim may rot have requested

restitution the whereabouts of the victim may have been unknown the

defendant may have been indigent and thus unable to pay restitution or the
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defendartnay have had codefendants who had been sentenced to pay a

prorated amount of restitution

There was no rror The judicial confession established that predicate 3

would be a felony if committed in Louisiana A judicial confession is a partys

explicit admission in a judicial proceeding of an adverse factual element and

has the effect of either waiving evidence as to the subject of the admission or

withdrawing the matter from issue Compensation SpecialtiesLLCv New

England Mutual Life Insurance Company 20081S49R La App 1st Cir

21309 6 So3d 275 281 writdnid20090575 La42409 7 So3d

12Qq A judicial confession constitutes full proof against the party who made

it is indivisible and may be revoked only on ground of error of fact La Civ

Code arr 1853 id

This assignment of error is without merit

REVIEW FOR ERROR

In his sole counseled assignment of e the defendant argues error

occurred under La Code Crim P art 9202in this matter because the States

evidence of predicate 3 failed to comply with the authentication requirements

of 28 USC 1738 and La Code Evid art 9024 Initially we note that our

rview for error is pursuant to La Code Crim P art 920 which provides that

the only matters to be considered on appeal are errors designated in the

assinments of error and anerror that is discoverable by a mere inspection of

the pleadings and proceedings and without inspection of the evidence La

Code Crim P art 9202 See State v Price 20052514 La App 1 st Cir

122806 952 So2d 112 12325 en banc writ denied 2007013p La

22208976 So2d 1277

The dfndant challenges the admissibility of the States evidence of

predicate 3 for failure to comply with the authentication requirements of 2
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USC 1738 and La Code Evid art 9024 Review oFthis claim is impossible

without inspection of the evidnce Thus the defendants claim cannot be

considered under La Code CrinP art 9202

The defendant also designates the alleged ert under La Cade Crim P art

9202 as an assignment of error The record however indicates he failed to

object in the trial court to the States evidence of predicate 3 for failure to

comply with the authentication requirements o 28 USC 1738 and La Code

Evid art 9024 Accordingly he failed to preserve any error on that basis for

review See La Code Evid art 103A1Error may not be predicatdupon a

ruling which admits evidence unless a substantial right of the party is

atiected and a timely objection appears of record stating the specific

ground of objection La Code Crim P art 41AAn irregularity or et

cannot be availed of after verdict unless it was objected to at the time of

occurrence

After a carful review of the record in these proceedings we have however

found sentencing error The term of the sentence imposed on the defendant

was within the range pruvided by the habitual offender law but the trial court

faild to impose the sentence in conformity with the reference statute The

conditions imposed on the sentence are those mandated in the reference statute

See State v Bruins 407 So2d 65 b87 La l981 Whoever commits the

critne of vehicular homicide shall be subject to the following penalties to a

fine of not less than two thousand dollars nor more than fifteen thousand

dollars at least one year of the sentence of imprisonment shall be imposed



without benefit ofprcbatron parole or suspensionofsentence and the court

shall requir the offender to participate in acourtapproved substance abuse

progranor a courtapproved drver improvement program or both all driver

improvement courses required under La RS 14321 shall include instruction

ot1 railroad rade crossin safety See La RS14321Qprior to amendment

by 2006 La Acts No 294 1 2004 La Acts No 750 1 2004 La Acts

No 381 l If the trial court had been aware of the conditions required by

the reference statute it may have imposed a different term in this matter When

theanendment of a defendants sentence entails more than a ministerial

corction of ase1tncin eiror the decision in State v Williams 20001725

La 1 1i28Ol S00 So2d 790 does not sanction sua sponte carrection by the

court of appeal on the defendants appeal o his conviction and sentcnce Se

State v Haynes 20U4 1893 La 12i 1 iO4 89 So2d 224 prcuriam

hus we must vacate the sentence and remand for resentncing

HASITUAL OFFENDER ADJUDICATIQN AFFIRNIED SENTENCE

VACATED RFMANDFD WITH INSTRUCTIOITS

We ictc that thc deteridaalt was Sentenced to 35 years at hard labor and had three prior felc7ny
convictiosLcuisiana Rcvised Statutues 155744A1providcs that a persan convicted of a
ihird orsbseyuent lelony oIfens shall not be eligible irparole Thus the defendant was not
independently eligible fcr parole I loweverIouisiana Revised Statites155744A3prior to
redcsignaticnby theiouisiana State Law lnstitutc of 11j4as 3 in 2009 prior to amcndment
by 200 La ncts No 624 1 and prior ti redesination by the Louisiana State Iaw Institute of
A3as 2 in208 providcd

Notwithstanding ihe provisions oi Pararaph A1 or any other law to the
contrary unlcss eligible for parole ai an earlier datc a persolcommitted to the
Dcpartment of Public Saiety and Corrections for a tcnn or ternsot irnprisoninent
with or without bcnetit af parole 1crthirty years or more shall be eliible for paralc
consideration upon SClVltl at last twenty years of the term or tenns of
imprisanrent ia acival ctiistody and upon reaching thc age aftirtyfive

The dcfcndant was bcrn on April 24 19fi0 lae was 4S years old in 2005 Thus the portion oFthe
sentencc 111at is imjosed without bcnetit cf parole will determine when the defendant becomes
parole eligible Any sentence of ihirty years or more ie the oriinally imposed scaatence c7ftlirty
ive years will resull iia parole cligibilily after twenty years a scntence of less than 30 years will
not
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