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CARTER C J

The defendant Tony Keith Straub Jr was charged by grand jury

indictment with one count of aggravated rape of a victim under the age of

thirteen years a violation of La RS 1442A4and pled not guilty After

a jury found the defendant guilty as charged the trial court sentenced the

defendant to life imprisonment at hard labor with the Department of Public

Safety and Corrections and in recognition of the Supreme Courts ruling in

Graham v Florida 130 SCt 2011 2010 added that the defendant would

have the potential benefit of parole at a later date The defendantsposttrial

motions were denied The defendant now appeals challenging the sentence

imposed and complaining that he was denied a hearing on his posttrial

motions The defendant does not challenge his conviction which we hereby

affirm

DISCUSSION

After being found guilty the defendant filed motions for new trial in

arrest of judgment and for post verdict judgment of acquittal The trial

court sentenced the defendant then denied the pending motions

Motions for new trial in arrest of judgment and for post verdict

judgment of acquittal must be disposed of before sentencing La Code

Crim Proc Ann arts 821A 853A and 861 Further unless the defendant

pleads guilty or expressly waives it a delay of at least twentyfour hours is

In Graham 130 SCt at 2030 the Supreme Court held that the Eighth
Amendment forbids the sentence of life without parole for a juvenile offender who did
not commit homicide The defendant was under the age of eighteen when this crime
occurred

2

Because the defendant has not challenged his conviction and because the victim
of the crime is a juvenile we do not set forth the facts of the crime herein
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required after motions for new trial or in arrest of judgment are overruled

before sentence can be imposed La Code Crim Proc Ann art 873

In this case the requirements of La Code Crim Proc Ann arts 821 A

853A 861 and 873 were not met The trial court did not dispose of the

pending motions before sentencing the defendant Further the trial court did

not wait twenty four hours after denying the motions before imposing sentence

on the defendant who neither waived the delays nor pleaded guilty and

challenges the sentence on appeal Accordingly we vacate the sentence and

remand the case to the trial court for resentencing See State v Augustine 555

So 2d 1331 133335 La 1990 State v Pursell 041775 La App 1 Cir

5605 915 So 2d 871 874 This opinion is issued in accordance with

Uniform Rules Courts ofAppeal Rule 2162A1

CONVICTION AFFIRMED SENTENCE VACATED
REMANDED FOR RESENTENCING

3

We do not address the defendants remaining arguments regarding the sentence
imposed by the trial court as it is herein vacated
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