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The Opinions handed down on the 19th day of January, 2011, are as follows:

PER CURIAM:

2009-K -2406

STATE OF LOUISIANA v. EDWARD CHARLES JACKSON (Parish of Rapides)
(Armed Robbery and Possession of a Firearm by a Convicted Felon)

Retired Judge Philip C. Ciaccio, assigned as Justice ad hoc,
sitting for Chief Justice Catherine D. Kimball.

Defendant"s conviction and sentence for armed robbery are
reinstated and affirmed, and this case 1iIs remanded to the
district court for purposes of execution of sentence.

CONVICTION AND SENTENCE FOR POSSESSION OF A FIREARM BY A
CONVICTED FELON AFFIRMED; CONVICTION AND SENTENCE FOR ARMED
ROBBERY REINSTATED AND AFFIRMED; CASE REMANDED.

JOHNSON, J., dissents and assigns reasons.
KNOLL, J., dissents and assigns reasons.
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01/19/2011

SUPREME COURT OF LOUISIANA
NO. 2009-K-2406
STATE OF LOUISIANA
VERSUS
EDWARD CHARLES JACKSON

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF RAPIDES

PER CURIAM *:

The state charged defendant by bill of information with armed robbery in
violation of La.R.S. 14:64, and with possession of a firearm by a convicted felon,
La.R.S. 14:95.1. Defendant waived a jury and following a bench trial, the court found
him guilty as charged on both counts, after expressing its opinion that while it did not
believe much of the testimony offered by the victim of the armed robbery, it believed
even less about what defendant had to say in his own testimony. The court sentenced
defendant on each count to 10 years imprisonment at hard labor without parole,
probation, or suspension of sentence. The state thereafter filed an habitual offender
bill charging defendant as a fourth or subsequent felony offender. The trial court
adjudicated defendant as a fourth offender, vacated the 10-year sentence on the armed
robbery count, and resentenced him to 99 years imprisonment at hard labor without
benefit of parole, probation, or suspension of sentence. On appeal, in a split panel

decision, the Third Circuit affirmed defendant's conviction for possession of a firearm

1 Retired Judge Philip C. Ciaccio, assigned as Justice ad hoc, sitting for Chief Justice Catherine D.
Kimball.



by a convicted felon but reversed his conviction for armed robbery on grounds that
the state had "failed to prove beyond a reasonable doubt the element of taking,"

required by La.R.S. 14:64. State v. Jackson, 09-0045, p. 9 (La. App. 3" Cir. 10/7/09),

19 S0.3d 631, 637 (Amy, J., dissenting). We granted the state's application to review
that decision and reverse with respect to defendant's conviction for armed robbery
because, for all of the trial court's misgivings about the credibility of both the victim
and defendant, we agree with Judge Amy that "the [police] officers' testimony
regarding the reporting of the event coupled with the victim's testimony supports the

conviction under the Jackson v. Virginia, 443 U.S. 307,99 S.Ct. 2781, 61 L.Ed.2d 560

(1979) standard." Jackson, 09-0045, p. 1 (Amy, J., dissenting).

The evidence at trial established that on the afternoon of November 18, 2005,
Alexandria police officers Danny Davis and Keith Mouliere responded to the report
of an armed robbery occurring at the Crown Hotel located on McArthur Drive in
Alexandria. The hotel had become an enclave for evacuees from New Orleans
following Hurricane Katrina. Defendant and Kenneth Williams were among the
evacuees and had rented separate rooms at the hotel. They knew each other only in
passing and from one occasion on which defendant, a licensed barber, had cut
Williams's hair, leading to an unpaid debt of some $10 or less. The officers
approached Room 511 of the hotel and defendant met them at the door. Before the

officers could give him his Miranda rights, defendant volunteered, "Man, that guy

owed me nine dollars," referring to the prior haircut, and explained that “the reason
he had taken the money from the victim was because that the victim had owed him
money for a haircut." Officer Davis recalled that defendant appeared "very
communicative. . . polite, actually." After receiving his Miranda rights, defendant

signed a consent form authorizing the search of his hotel room. When the officers



went inside, Davis observed a small barbeque pit in the room and pulled off its hood.
He found a box of .32 caliber shells lying on the grill. At that point, defendant, who
had originally denied using a gun to collect on his debt, told the officers that they
could find a gun in the dresser. According to Officer Mouliere, once they retrieved
the handgun from a dresser drawer, defendant hung his head and stated, "Look, that
guy owed me nine dollars. Well, he gave me nine dollars, and | know | wasn't going
to get paid, so I took his money. . .. | took my pistol, and | got my money."

The victim, Keith Williams, who was at the time of trial confined in the parish
prison on a parole violation for one of his three prior felony convictions, readily
acknowledged that he had owed defendant for a haircut and had sought him out that
afternoon to make good on his debt. However, Williams claimed that he had
considerably more cash than $10 in his pocket, testifying that he had just received
$300 in FEMA money when he approached defendant's room in the hotel. "l went to
pull the money out and pay him," Williams testified, "and he . . . pulled a gun out and
told me to get the hell on and don't come back around there.” Williams testified that
he left, but defendant "took my money." Williams went back to his room, and told a
friend what had happened. His friend then called the desk clerk who in turn called the
police.

Defendant testified at trial that when the victim approached him on that
afternoon outside of his room, Williams informed him he had $8.00 in his pocket and
that he wanted to put $2.00 towards the haircut debt and to "get him anything for
$6.00." Defendant assumed Williams meant drugs and he told the victim to give him
the cash. Defendant testified that he pocketed the $8.00 for the unpaid debt on the
haircut but denied using a gun or making any threats to collect the money owed him.

Defendant acknowledged that the signature on the consent form authorizing the search
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of his hotel room appeared to be his, but he flatly denied signing the form and
suggested that the officers had forged his signature by copying it from other
documents scattered about the room because he was a freelance writer as well as a
licensed barber. Defendant also denied any knowledge of the box of shells Officer
Davis found in the barbeque pit, claiming he "didn't see them," and denied informing
the officers that they could find a gun in the dresser, or that he knew anything about
the firearm they retrieved from the dresser drawer. He also flatly denied telling the
officers that he had used the gun to collect the victim's money, claiming that the
victim had lied about the robbery and loss of $300. "It wasn't really a disagreement,”
defendant maintained, "he just owed me for a haircut. It wasn't no bad vibes or
nothing pertaining to that." On the other hand, defendant readily acknowledged that
he had six prior felony convictions. "Old things come to pass,” he informed the court,
"new things come to exist."

At the close of the testimony, the trial court expressed its concern "that the
victim in this case, his testimony, well, it leaves a lot to be desired." In fact, the court
frankly doubted "he's had $300 in his life," and found that much of the victim's

n2

testimony simply "was not credible." On the other hand, the court did not believe

2 After his original sentencing but before his resentencing as an habitual offender more
than two years later, defendant filed a pro se motion for a new trial on grounds of newly
discovered evidence. He attached to the motion an affidavit executed by Kenneth Williams in
which he claimed that defendant "never took any finances from me through threat,” that he had
become angry at defendant because "he kept $8.00 that | had given him and | tried to press into
his Motel Room," that he owed defendant the money for a haircut, and that once he made the
complaint against defendant, he "feared to stand up and say he did not take the money from me."
The affidavit further claimed that Williams is a diagnosed schizophrenic and that disease often
made him do things that he later regretted.

The trial court denied the motion summarily on the day that defendant filed it and the
Third Circuit affirmed that ruling on appeal after finding that the motion was untimely. Jackson,
09-0045 at 13, 19 So0.3d at 639 ("In this case, the Defendant filed his motion for new trial based
on newly discovered evidence more than one year afer the verdict was rendered and more than
one year after the underlying sentence was imposed.”). Defendant has not sought review of that
aspect of the court of appeal's decision in this Court.
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"anything [defendant] said" in his "completely incredible" trial testimony, as opposed
to statements he made on the scene to Officers Davis and Mouliere. In the court's
view, defendant spoke freely and credibly to the officers about resorting to self help
in collecting on his debt "because he didn't think anything was wrong with that."
However, the court observed that, "there is no self-help in Louisiana. You cannot get
a gun to collect a debt." Because the officers appeared completely credible in their
testimony with respect to defendant's statements to them that he had used a gun to take
some amount of money from the victim in satisfaction of the unpaid debt, and that the
gun concealed in the dresser to which defendant directed the officers was the weapon
used in the crime, the court found defendant guilty on both counts.

On appeal, the Third Circuit panel readily affirmed defendant's conviction for
possession of a firearm by a convicted felon. Jackson, 09-0045 at 6-7, 19 So.3d at 635
("[B]ased upon the fact that the gun was found in the hotel room, which the Defendant
occupied, buttressed with the testimony of Officers Davis and Mouliere that the
Defendant pointed out the location of the handgun and the handgun was found in that
location, we conclude sufficient evidence was presented by the State to convict the
Defendant of possession of a firearm by a convicted felon."). As for the armed
robbery conviction, the majority conceded that both defendant and Williams agreed
that some amount of money changed hands on that afternoon, whether it was the $9.00
to which defendant referred in statements to the police officers on the scene, the $8.00
to which he referred in his testimony, or the $300 FEMA payment the victim claimed
that he lost. Nevertheless, it was "unclear from the record the events that took place
between the victim seeking and finding the Defendant to repay him and the Defendant
obtaining possession of the money." Jackson, 09-0045 at 9, 19 So.3d at 636-37.

Given this uncertainty, the majority concluded that the state had failed to prove that



a taking accomplished by the use of force or intimidation occurred. Id. Dissenting,
Judge Amy emphasized that Williams testified "that the defendant came to collect
money . . . while armed with a gun," and that according to Officers Davis and
Mouliere, "defendant admitted using a gun to collect the money." The trial court
"found this latter testimony regarding the reporting of the event credible," and Judge
Amy concluded that it was "inappropriate to reassess this evaluation on appeal.”
Jackson, 09-0045 at 1, 19 So.3d at 639-40 (Amy, J., dissenting).

We agree with Judge Amy that the record provides no reason for intruding on
the rational credibility determinations made by the trial judge. Anappellate court may
impinge on the fact finder's discretion and its role in determining the credibility of
witnesses "only to the extent necessary to guarantee the fundamental due process of

law." Jackson v. Virginia, 443 U.S. at 319, 99 S.Ct. at 2789. The due process,

rational trier of fact standard announced in Jackson seeks to preserve "'the factfinder's

role as weigher of the evidence™ by requiring an appellate court to review "all of the

evidence. .. in the light most favorable to the prosecution."" McDaniel v. Brown, 558

u.S. : , 130 S.Ct. 665, 674, 175 L.Ed.2d 582 (2010)(quoting Jackson, 443
U.S. at 319, 99 S.Ct. at 2789). We have therefore repeatedly declined to "second-

guess the credibility determinations of the trier of fact,” State ex rel. Graffagnino v.

King, 436 So.2d 559, 563 (La. 1983), in determining, as Jackson requires, whether
"any rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt." Jackson, 443 U.S. at 319, 99 S.Ct. at 2789. To the extent that
Jackson announced an objective standard for reviewing the sufficiency of the evidence
from the perspective of a hypothetical rational, pro-prosecution trier of fact, the
decision "does not require scrutiny of the reasoning process actually used by the

factfinder - if known." Jackson, 443 U.S. at 319, n.13, 99 S.Ct. at 2789.



In the present case, the thought processes by which the court arrived at its
decision are known, and the reasons articulated by the court for its verdict offer
particularized assurances, if any are needed, that the court reached a verdict any
rational trier of fact could render. The trial court rejected the testimony of defendant
in its entirely, not simply on the basis of what his six prior felony convictions had to
say about his generally credibility, but also because defendant's explanation for how
his signature came to be on the consent-to-search form, the result of a claimed forgery
on the part of Officers Davis and Mouliere, appeared so implausible that it was not
worthy of belief. Only slightly less tenuous was defendant's claim that he knew
nothing about the box of shells underneath the lid of his barbeque pit or the handgun
in the dresser drawer.

On the other hand, the trial court accorded a full measure of credibility to the
testimony of the officers with respect to defendant's statements on the scene because
the court rationally concluded that defendant spoke freely to the officers in the belief
that he had done nothing wrong by taking his gun to collect on his unpaid debt.
Defendant's statements to the officers corroborated the victim's testimony that he had
used a gun to obtain some amount of money from Williams. Despite the court's
concerns about this aspect of the victim's testimony, it did not matter whether
defendant took merely a few dollars as the price of a haircut or $300 in FEMA money
because the offense of armed robbery involves the "taking of anything of value
belonging to another from the person of another.” La.R.S. 14:64(A) (emphasis
added).

It also did not matter that the dispute took place over a debt owed by the victim
to defendant. Whatever defendant's subjective beliefs, the trial court correctly

observed that resort to armed self-help on a claim of right to payment of a debt offered



no defense or justification to what defendant conceded to the officers had been a
taking of the victim's money by force of arms. Defendant made no claim that the
money he took from his victim in satisfaction of the debt actually belonged to him.
In the absence of any evidence that the accused sought to reclaim his own property,

cf. State v. Mejia, 662 A.2d 308, 318 (N.J. 1995)("[A] defendant charged with theft

or robbery may present evidence proving that the property taken was the defendant's

and not the 'property of another™); State v. Authement, 21,737, 72 So. 739, 740-41

(1916)(that a defendant's taking of property under a bona fide claim of right is not
larceny "is well settled law."), the overwhelming weight of modern authority holds
that a creditor who collects on a debt by the use of force commits the offense of
robbery, which, in Louisiana, becomes an armed robbery when the offender using
force or intimidation is "armed with a dangerous weapon.” La.R.S. 14:64(A); see,

e.q., People v. Tufunga, 987 P.2d 168, 178 (Cal. 1999)("As several courts have

observed, the proposition that a claim of right negates the felonious intent in robbery
not only is lacking in sound reason and logic, but it is utterly incompatible with and
has no place in an ordered and orderly society such as ours, which eschews self-help
through violence. Adoption of the proposition would be but one step short of
accepting lawless reprisal as an appropriate means of redressing grievances, real or

fancied.")(internal quotation marks and citation omitted); State v. Mejia, 662 A.2d at

320 ("[T]he emerging trend in other jurisdictions rejects the claim-of-right defense to
robbery because . . . itencourages disputants to resolve disputes on the streets through
violence instead of through the judicial system.")(internal quotation marks and

citations omitted); Crawford v. State, 509 S.W.2d 582, 584-86 (Tex.Crim. App. 1974)

("To hold otherwise would be establishing a dangerous doctrine, since it would

authorize the accused not only to decide his own injury or damage but to enforce the



collection thereof by force and violence . . . . contrary to the policy of our form of
government.”)(internal quotation marks and citation omitted).

In the present case, the trial court exercised its discretion as fact finder to weigh
the credibility of the witnesses and concluded rationally that defendant took
something of value belonging to Keith Williams by force and intimidation while
armed with a dangerous weapon, and did so without justification, thereby committing
the crime of armed robbery in Louisiana. Accordingly, the decision of the court of
appeal is affirmed to the extent that it upheld defendant's conviction for possession of
a firearm by a convicted felon, but is reversed to the extent that it vacated defendant's
conviction for armed robbery. Defendant's conviction and sentence for armed robbery
are reinstated and affirmed, and this case is remanded to the district court for purposes
of execution of sentence.

CONVICTION AND SENTENCE FOR POSSESSION OF A FIREARM BY A

CONVICTED FELON AFFIRMED; CONVICTION AND SENTENCE FOR
ARMED ROBBERY REINSTATED AND AFFIRMED; CASE REMANDED.



01/19/2011
SUPREME COURT OF LOUISIANA
No. 2009-K-2406
STATE OF LOUISIANA
V.
EDWARD CHARLES JACKSON
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF RAPIDES

JOHNSON, J., dissents and assigns reasons:

I dissent from the majority’s determination, and would affirm the court of
appeal’s decision in its entirety. In my view the evidence is insufficient to convict the
Defendant of armed robbery.

The court of appeal correctly affirmed Defendant’s conviction for possession
of a firearm by a convicted felon reasoning that: “[B]ased upon the fact that the gun
was found in the hotel room, which the Defendant occupied, buttressed with the
testimony of officers Davis and Mouliere that the Defendant pointed out the location
of the handgun and the handgun was found in that location, we conclude sufficient
evidence was presented by the State to convict the Defendant of possession of a
firearm by a convicted felon.” State v. Jackson, 09-0045 at 6-7, 19 So. 3d at 635.

With regard to the armed robbery conviction, | agree that the State failed to
prove beyond a reasonable doubt there was a "taking" as contemplated by La. R.S.
14:64. To convict a Defendant of armed robbery, the State must prove: (1) a taking
(2) of anything of value (3) from a person or in the immediate control of another (4)
by the use of force or intimidation (5) while armed with a dangerous weapon. La.

R.S. 14:64; State v. Jeselink, 35,189 (La. App. 2d Cir.11/2/01), 799 So.2d 684. State



v. McGinnis, 07-1419, p. 11 (La. App. 3 Cir. 4/30/08), 981 So.2d 881, 890 (quoting
State v. Ellis, 42, 520, pp. 4-5 (La. App. 2 Cir. 9/26/07), 966 So.2d 139, 144).

At the close of the testimony, the trial court expressed its concern that “. . . the
victim in this case, his testimony, well, it leaves a lot to be desired.” In fact, the court
frankly doubted “he’s had $300 in his life,” despite Kenneth Williams’ testimony that
he was robbed of the $300.00 proceeds from a FEMA check, and found that much of
the victim’s testimony simply “was not credible.”

The court of appeal correctly concluded that the state had failed in its burden
of proof that a taking, accomplished by the use of force or intimidation occurred. It
is unclear from the record exactly what transpired. Both Defendant and the victim
acknowledged that money (perhaps $8.00) was owed to Defendant for a haircut.
Testimony diverges over whether Defendant sought out the victim to collect the debt,
or whether the victim went to Defendant’s room to pay a portion of the debt owed.

The evidence is not sufficient to prove an armed robbery.



01/19/2011

SUPREME COURT OF LOUISIANA
NO. 2009-K-2406
STATE OF LOUISIANA
VERSUS
EDWARD CHARLES JACKSON
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF RAPIDES
Knoll, J., dissenting.
I dissent from the majority opinion, which imposes a life sentence for armed
robbery based an alleged crime involving less than ten dollars.
I primarily dissent because | do not believe the prosecution met its burden of

proving “beyond a reasonable doubt each element of the offense.” Clark v. Arizona,

548 U.S. 735, 766, 126 S. Ct. 2709, 2729 (2006). One of the necessary elements of
armed robbery is the “the taking of anything of value belonging to another.” La. Rev.
Stat. 8§ 14:64. | agree with the court of appeal in concluding the State failed to
establish, beyond a reasonable doubt, that the accused “took” anything from Kenneth
Williams against his will. Itis undisputed that Williams owed the defendant between
eight and ten dollars, which Williams went to pay. Williams testified:
| went to give him the money. He was down by
another room, so he — instead of him asking me for the
money, | went to pull the money out and pay him, and he

told — pulled a gun out and told me to get the hell on and
don’t come back around there.

If, as Williams claims, he repaid his debt to Jackson voluntarily, then Jackson
did not commit a “taking” under La. Rev. Stat. § 14:64. Although the testimony of

the police officers suggests that Williams refused to pay, the police officers did not



witness the alleged crime. | believe that the victim’s own testimony creates a
“reasonable doubt” as to whether the element of a taking was met.

I am also troubled by the inherent injustice of imposing a life sentence on
defendant on such scant evidence for a crime involving, at most, ten dollars. La. Code
of Crim. Proc. art. 61 grants very broad prosecutorial discretion to district attorneys,
who are not duty-bound to prosecute each defendant to the fullest extent of the law.
"A concept imbedded in our system of law enforcement is prosecutorial discretion.
Prosecuting agencies have broad powers in deciding whether to institute a prosecution

in a given case.” State ex rel. Guste v. K-Mart Corp., 462 So.2d 616, 620 (La. 1985).

Instead, district attorneys have broad discretion to enter a nolle prosequi* or, where
appropriate, to proceed under a lesser offense.?

Indeed, there are circumstances where a prosecutor may be ethically required
to pursue something other than the most severe sanction. The “responsibility of a
public prosecutor differs from that of the usual advocate; his duty is to seek justice,

not merely to convict." Plaquemines Parish Commission Council v. Perez, 379 So.

2d 1373, 1387 (La. 1980); accord, State v. Hamilton 478 So. 2d 123, 127 n.7 (La.

1985). | believe this is just such a case. The amount in controversy is so small,® and
the circumstances of the alleged crime so uncertain, that the instant prosecution and
the grossly disproportionate sentence do not further the ends of justice. | therefore

respectfully dissent.

'State v. Sykes, 364 So. 2d 1293, 1297 (La. 1978).

2State v. Melerine, 236 La. 930, 109 So.2d 471, 479 (1959).

*Compare the $8 Jackson allegedly stole with the burden the taxpayers will
bear to keep him incarcerated for the remainder of his life. Today, it costs the state
of Louisiana $54 per day, or nearly $20,000 per year, to keep each inmate in
prison. Michelle Millkollen, Panel Asks Why So Many Inmates, Baton Rouge
Advocate, July 30, 2010, at AL1. See also Jon Craig, Kasich, GOP: Ohio Can Cut
Way Out of Deficit, Cincinnati Enquirer, December 12, 2010 (Each Ohio inmate
costs the state $66 per day, or $24,000 per year).
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