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7/1/2011
SUPREME COURT OF LOUISIANA

No. 2010-C-1908
LOLA BROOKS, BRIDGETTE GOSNAY, AND JESSE BROOKS, JR.
Versus

THE STATE OF LOUISIANA THROUGH THE DEPARTMENT OF
TRANSPORTATION AND DEVELOPMENT

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF IBERVILLE

VICTORY, J.

We granted a writ in this wrongful death case to determine the scope of duty
of the Louisiana Department of Transportation and Development (“DOTD”) to
maintain the shoulder of a state highway. The specific issue is whether DOTD’s
duty to maintain the shoulder encompasses the risk that a driver of a backhoe not
authorized for highway use will drive on the shoulder and attempt a sharp turn into
a driveway at a relatively high rate of speed, hit a 2-4 inch depression in the
asphalt, tip over, and be crushed by the backhoe. After review of the record and
the applicable law, we find DOTD’s duty did not encompass this risk. Therefore,
we reverse the judgments of the lower courts and render judgment in favor of the
defendant.

FACTS AND PROCEDURAL HISTORY

On June 20, 2005, Jesse Brooks Jr. (“Brooks™), an operating engineer for
Industrial Plant and Maintenance, was driving a backhoe along the shoulder of
Highway 30 in an industrial area of St. Gabriel, Louisiana, for the purpose of
delivering the backhoe to another company. Brooks told his co-worker, Stephen
Harris (“Harris™), that he was driving the backhoe to “Sygenta,” a company located

a short distance down the road. Harris followed Brooks in a pickup along the



shoulder of Highway 30. When they reached Sygenta, Brooks did not turn in the
driveway but continued along the shoulder until he reached the driveway of Suttles
Trucking Company, at which time he made a sharp right turn into the driveway and
his backhoe tipped over to the left, falling on top of Brooks and killing him.

The plaintiffs, Brooks’ wife and children, filed a wrongful death suit against
DOTD, alleging that a 2-4 inch depression in the asphalt on the shoulder where the
highway met the 70-foot wide driveway caused the backhoe to flip over. The claim
was tried before a jury in August, 2008, which rendered a verdict in favor of the
plaintiffs and assessed damages in the amount of $811,413.00 in favor of Brooks’
wife, and $150,000.00 each in favor of Brooks’ two adult children. On appeal to a
five-judge panel, the judgment was affirmed but amended to attribute 20% fault to
Brooks. Brooks v. State of Louisiana, through the Department of Transportation
and Development, 09-1267 (La. App. 1 Cir. 7/6/10), 41 So. 3d 661 (unpublished).
We granted DOTD’s writ application to consider whether DOTD’s duty to
maintain state highways and shoulders extends to the driver of the backhoe in this
case. Brooks v. State of Louisiana, through the Department of Transportation
and Development, 10-1908 (La. 11/12/10), 49 So. 3d 875.

DISCUSSION

The plaintiffs’ theory of the case is that the shoulder had a 2-4 inch
depression in the asphalt which Brooks drove over while turning and which caused
the backhoe to tip over. The defense argues its duty to maintain the shoulder does
not encompass the risk involved in this accident because Brooks was not
authorized by law to drive the backhoe on the highway or the shoulder, the
backhoe was a specialized construction vehicle which was inherently unstable and
top-heavy, and Brooks was traveling too fast to negotiate the turn. DOTD argues

the condition of the shoulder did not present an unreasonable risk of harm because
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vehicles authorized to travel on the highway or shoulder, such as cars, trucks, vans,
and 18-wheelers, would not have been adversely affected by the condition of the
shoulder.

DOTD’s duty is to maintain the public roadways in a condition that is
reasonably safe and does not present an unreasonable risk of harm to the motoring
public exercising ordinary care and reasonable prudence. La. R.S. 48:21(A);
Netecke v. State ex rel. DOTD, 98-1182 (La. 10/19/99), 747 So. 2d 489, 494-95;
Campbell v. Department of Transp. & Development, 94-1052 (La. 1/17/95), 648
So. 2d 898, 901-01; Oster v. Department of Transp. & Development, 582 So. 2d
1285, 1288 (La. 1991). This duty extends to the shoulders of highways as well.
Netecke, supra at 495; Brown v. Louisiana Indem. Co., 97-1344 (La. 3/4/98), 707
So. 2d 1240, 1242; Myers v. State Farm Mut. Auto. Ins. Co., 493 So. 2d 1170,
1172 (La. 1986); Rue v. State, Dept. of Highways, 372 So. 2d 1197, 1199 (La.
1979). DOTD’s duty to maintain safe shoulders encompasses the foreseeable risk
that for any number of reasons a motorist might find himself on, or partially on, the
shoulder. Netecke, supra at 495; Graves v. Page, 96-2201 (La. 11/7/97), 703 So.
2d 566, 572; Rue, supra at 1199. This duty extends not only to prudent and
attentive drivers, but also to motorists who are slightly exceeding the speed limit or
momentarily inattentive. Netecke, supra at 495; Ledbetter v. State, Through La.
Dept. of Transp. & Development, 502 So. 2d 1383 (La. 1987).

Nonetheless, DOTD is not a guarantor of the safety of all the motoring
public under every circumstance. Fontenot v. Patterson Ins., 09-0669 (La.
10/20/09), 23 So. 3d 259, 271; Netecke, supra at 495. Nor is DOTD the insurer for
all injuries or damages resulting from any risk posed by obstructions on or defects
in the roadway. Id. In other words, we will not impose liability for every
imperfection or irregularity, but only a condition that could reasonably be expected
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to cause injury to a prudent person using ordinary care under the circumstances.
Fontenot, supra at 271; Entrevia v. Hood, 427 So. 2d 1146, 1149 (La. 1983).
Whether the DOTD breached its duty, that is, whether the shoulder was in an
unreasonably dangerous condition, is a question of fact and will depend on the
facts and circumstances of each case. Fontenot, supra at 271; Cormier v.
Comeaux, 98-2378 (La. 7/7/99), 748 So. 2d 1123, 1127. If the shoulder did not
present an unreasonable risk of harm then DOTD, by definition, did not owe a duty
to Brooks and cannot be held liable for the damages he sustained. Oster, supra at
1288. As a question of fact, we will review the jury’s determination that the
shoulder presented an unreasonable risk of harm under the manifest error standard.
Reed v. Wal-Mart Stores, Inc., 97-1174 (La. 3/4/98), 708 So. 2d 362, 365. Under
the manifest error standard, an appellate court may not disturb a jury’s finding of
fact unless the record establishes that a factual, reasonable basis does not exist and
the finding is clearly wrong or manifestly erroneous. Syrie v. Schilhab, 96-1027
(La. 5/20/97), 693 So. 2d 1173, 1176.

This Court has described the unreasonable risk of harm criterion as a guide
in balancing the likelihood and magnitude of harm against the social utility of the
thing, all the while considering a broad range of social and economic factors,
including the cost to the defendant of avoiding the harm, as well as the risk and
social utility of the party’s conduct at the time of the accident. Fontenot, supra at
860; Netecke, supra at 498. In every determination, all the circumstances
surrounding the particular accident under review must be considered to determine
whether DOTD’s legal duty encompassed the risk which caused the plaintiff’s
damages. Fontenot, supra at 860; Oster, supra at 1289.

The facts and circumstances of this accident were described at trial by an

eye-witness, a police officer, and three expert witnesses. Steve Harris, Brooks’ co-
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employee, testified that Brooks asked him to follow him to Sygenta, where he was
going to take the backhoe. Harris followed Brooks in a pickup truck. At trial,
Harris testified that Brooks was traveling on the shoulder between 18 and 20 mph,*
and that the maximum speed of this backhoe was 20 mph. Brooks passed up the
entrance to Sygenta, and instead turned into the driveway of Suttles. Harris
testified he assumed Brooks had inadvertently passed up Sygenta and was
attempting to turn around in the Suttles driveway. As Brooks’ made a sharp right-
hand turn into the driveway, the backhoe tilted over to the left and fell on top of
Brooks, killing him. In Harris’s opinion, Brooks was driving too fast for the turn.
Harris testified that Brooks was driving on the shoulder to avoid traffic. He stated
that their company transports backhoes by driving them on the shoulder for short
distance, otherwise they haul them, which can be expensive.

Jamal Carter, the police officer called to scene of the accident, testified he
did not notice anything significant about the driveway, and did not believe
anything inherent in the driveway caused the backhoe to turn over. From his
review of the accident scene, he believed Brooks was going too fast to turn which
caused the backhoe to turn over. The police report did not mention the condition
of the shoulder as a cause of the accident.

Andrew McPhate, an expert in accident reconstruction and vehicle
dynamics, testified that the driveway where the accident occurred is 70 feet wide,
and the highway has a 10 foot wide paved shoulder. McPhate testified there were
irregularities in the asphalt at the scene of the accident, and he measured a
depression of 2-4 inches in the shoulder. He described the backhoe as 2-wheel
drive with a front end loader. He testified that when the outriggers are pulled up,

the backhoe has a high center of gravity, with a large inertia for rocking front to

At his deposition, Harris estimated Brooks’ speed at between 10 and15 mph.
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back, and a propensity for acting like a seesaw. He testified the backhoe had no
springs or shock absorbers, and can easily turn over, even at speeds as low as 10
mph. He believed the condition of the shoulder could have caused the front end to
bounce up and if Brooks was holding on to the steering wheel, it might cause him
to turn the steering wheel even more. He concluded with his opinion as to the
cause of the accident as follows:

My opinion is simply that [the backhoe] was coming down the

shoulder. He was going to execute and did attempt to execute a turn

into that particular location. In all likelihood, the front wheels

engaged these irregularities, very likely increased the angle of

steering, and he entered that particular pavement, concrete pavement,
turning too sharply for the speed he was traveling.

And as the vehicle starts to tip, the loading on the wheel is such that it
would increase the steering and cause it to turn even more. And, so
the operator to recover would have to execute some rapid steering to
the left into the direction that it is trying to fall. He would actually
had to steer into the direction it was trying to fall because it is wanting
to turn more and more to the right. He would have to steer it back to
the left, if he could do that. If he had — the problem is that once it
starts up, he is hanging onto the steering wheel. And so now is he
interacting with it, and depending on where he is hanging on to the
steering wheel, it may have increased the steer — increased the turn
rather then decreased the turn.

In his opinion, Brooks could have made the turn if the shoulder had a flat surface.
He acknowledged on cross-examination that no one saw Brooks bounce or grab the
steering wheel. He testified that the condition of the shoulder was not a problem
for a car because a car has shock absorbers. Further, the condition was not
hazardous for a van, an 18-wheeler, or any other kind of vehicle that is registered
by the Department of Motor Vehicles to ride on the highway. On cross-
examination, McPhate specifically declined to state that the condition of the
shoulder was, more probably than not, a cause of the accident, and would only way
“it is one of the possibilities.” He also stated on cross-examination that Brooks

“was going too fast for the sharpness of the turn.”
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Duane Evans, an expert in traffic engineering, testified the depression was 3-
4 inches, based on the fact that asphalt is usually placed in 2-inch layers. At the
edge of the depression, he observed one of the layers missing, and nearer to the
driveway, it looked to him that an additional layer was missing. He testified that
the Louisiana Maintenance Planning Manual states that depressions in paved
shoulders over one inch deep should be repaired, and that “turn outs,” such as this
driveway, should be given special attention. The manual requires roads to be
inspected at least every two weeks and the condition of this shoulder took many
months to develop. He testified that Brooks had to traverse the depression to reach
the point where he ended up. In his opinion, Brooks could have made the turn
going 10-15 mph over a flat surface. He did not know how sharply Brooks turned,
but there was no reason to believe he was making a sharp turn because the
driveway provided such a wide radius to turn in. On direct examination, he
testified that the condition of the shoulder could be a problem for any type of
vehicle that had to go on to the shoulder because it could disrupt the steering. He
explained that the roughness of the asphalt reduces the friction between the tire and
the roadway which causes some loss of steering control. However, on cross-
examination, he testified that a van, car, or 18 wheeler would have had no
problems going over this depression in the shoulder at a low rate of speed.

John Mounce, an expert in accident reconstruction, highway design and
maintenance, and highway operations and safety, testified he believed Brooks’
backhoe turned over because Brooks was going too fast in a sharp turn. In his
view, the depression not a cause of the accident. He testified the backhoe was
more prone to tip over in a turn because it is top heavy, with a high center of

gravity, and that the bucket was up causing the backhoe to have an even higher



center of gravity. In Mounce’s opinion, the fact that Brooks fell to the left when he
was turning right indicates he was going too fast and turning too sharply.

A review of the circumstances surrounding this accident reveals that
DOTD’s legal duty did not encompass the risk which caused Brooks’ death. There
IS no doubt that the magnitude of the harm in this case, Brooks’ death, was
tremendous, and this is a factor to be weighed in the unreasonable risk of harm
analysis. We must also consider that Brooks was not authorized by law to drive
this backhoe on the highway or the shoulder. As the court of appeal correctly
recognized, Brooks was not authorized to travel on the shoulder because La. R.S.
32:299A(1)’s limited exception allowing off-road vehicles to travel on the shoulder
is limited to those off-road vehicles used “solely for the purposes of farm-related
activities within a five-mile radius of a farmer’s farm.” Further, while La. R.S.
32:298 allows “farm tractors” to operate on the shoulders under certain conditions,
a “farm tractor” is defined by La. R.S. 32:1(19) as a “motor vehicle designed and
used primarily as a farm implement, for drawing plows, moving machines, and
other implements of husbandry.” It was uncontested that the backhoe in this case
was not being used for “farm-related purposes” and would not fall under either of
those exceptions. However, plaintiffs argue that backhoes possess similar
characteristics to those farm vehicles, including a high center of gravity. Because
these statutes authorize farm tractors and other forms of farm equipment to be
operated on the shoulder, DOTD was aware that backhoes and similar vehicles
would be using the shoulders, and therefore their duty extended to all these
vehicles, including this backhoe. We disagree. The legislature has the right to
make policy decisions as to which types of vehicles are authorized to travel on this
state’s highways and shoulders, taking into account all relevant safety

considerations among other things. Backhoes are inherently top heavy and
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unstable, and are not designed to for on-road transportation of persons or things,
but are instead designed to perform construction related activities. Though the
legislature has made a limited exception that would allow a backhoe to be operated
on the shoulder if used for farming in certain circumstances, that policy decision
was within their discretion likely driven by practical considerations involving farm
operations. That certainly does not mean that all backhoes are authorized to be
driven on highway shoulders, or that the DOTD would necessarily owe a duty to
every backhoe used for farming purposes. As stated earlier, all facts and
circumstances surrounding a particular accident must be considered to determine
whether DOTD’s legal duty encompassed the risk which caused the plaintiff’s
damages, and whether a vehicle is authorized to travel on the highway or shoulder
IS just one of those facts and circumstances. As highways are to be designed safely
for vehicles designed to be traveled over them, the fact that the backhoe was not
authorized for highway travel weighs against a finding that DOTD’s duty
encompassed the risk involved here.

The physical and financial inability of DOTD to maintain the State’s
roadways in anything more than a reasonably safe condition has also been
considered by this Court as a factor in determining whether a particular condition
presents an unreasonable risk of harm. Netecke, supra at 499 (cites omitted). The
testimony indicated that this backhoe was inherently unstable and top-heavy, and
very prone to tipping over, even at speeds of 10 mph. The site of the accident was
an industrial area with heavy vehicles being driven over the shoulder and driveway
which caused the asphalt to deteriorate somewhat. The testimony was consistent
that a vehicle authorized for highway travel, such as a car, van, truck or 18-
wheeler, would have encountered no difficulties traversing this shoulder during a

turn. DOTD is responsible for thousands of miles of roads in this State. The cost
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to the State of maintaining the shoulders of state highways in such a condition that
motorists operating vehicles not designed for highway use, and which may topple
over even at low speeds traversing small areas of asphalt wear, would be great, and
probably fiscally impossible.

Further, the social utility of Brooks’ conduct is minimal. Brooks was
essentially taking a short cut, attempting to move the backhoe from one location to
another by driving it on the shoulder, when the proper, albeit more costly method
of delivery, would have been to haul it there.

Finally, we must take into account Brooks’ speed at the time of the accident
in evaluating the risk of Brooks’ conduct. While there was only one eyewitness,
and he testified at his deposition that Brooks was traveling 10-15 mph, and at trial
that Brooks was traveling 18-20 mph, he clearly stated he felt Brooks was traveling
too fast to make the turn he was attempting to make. This is consistent with the
testimony of Officer Carter, as well as the expert testimony of McPhate and
Mounce. Given his speed in attempting the turn in such an unstable vehicle, the
risk posed by Brooks’ conduct was high. There was no reasonable factual basis for
the jury to find that Brooks was a prudent driver exercising ordinary care under the
circumstances. DOTD’s duty is to maintain the shoulder in a condition that is
reasonably safe and does not present an unreasonable risk of harm to the motoring
public exercising ordinary care and reasonable prudence; therefore, it was clearly
wrong for the jury to find DOTD liable for Brooks’ death.

CONCLUSION

As stated, DOTD is not the guarantor of the safety of all the motoring public
under every circumstance. DOTD is only liable for conditions that could
reasonably be expected to cause injury to a prudent person using ordinary care

under the circumstances. After reviewing all the circumstances surrounding this
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accident, we find the jury was manifestly erroneous in finding the condition of the
shoulder presented an unreasonable risk of harm. DOTD is simply not required to
maintain the roadway in such a condition that the driver of an unstable backhoe,
unauthorized for highway or shoulder driving, traveling too fast to negotiate a
sharp turn in that vehicle, will be able to negotiate the turn without injury. There
was no evidence in the record that the condition of this shoulder could reasonably
be expected to cause injury to a prudent person using ordinary care under the
circumstances, in fact all the evidence was to the contrary. Therefore, the
condition of the shoulder did not present an unreasonable risk of harm and
DOTD’s duty did not encompass this risk. To hold otherwise would place an
unreasonable burden on the State and DOTD to ensure a pavement surface on a
heavily traveled shoulder so smooth that construction vehicles not authorized for
highway use can be imprudently operated upon it.
DECREE

For the reasons stated herein, the judgment of the court of appeal is reversed

and judgment is rendered in favor of the defendant.

REVERSED AND RENDERED.
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7/1/2011

SUPREME COURT OF LOUISIANA
No. 2010-C-1908

LOLA BROOKS, BRIDGETTE GOSNAY,
& JESSE BROOKS, JR.

\Versus

THE STATE OF LOUISIANA THROUGH THE DEPARTMENT
OF TRANSPORTATION AND DEVELOPMENT

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF IBERVILLE

JOHNSON, Justice, dissents and assigns reasons.

The majority concludes that DOTD’s duty to maintain the State’s highways
did not extend to Jesse Brooks since he was driving a backhoe on the shoulder of
Highway 30 when it overturned, causing his death. I agree with the appellate court
which concluded that the general duty owed by DOTD extends to all self-propelled
vehicles that travel the highways of the state. LSA-R.S. 32:1(40). This Court has
held that the State has a duty to maintain its highways and shoulders, and this duty
encompasses the foreseeable risk that a driver might inadvertently find himself
traveling on the highway shoulder, lose control of his vehicle, and suffer injury.
See, Lasyone v. Kansas City Southern R.R., 00-2628 (La. 4/3/01), 786 So.2d 682;
Rue v. State, Dept of Highways, 372 So.2d 1197 (La.1979). This duty extends not
only to prudent and attentive drivers, but also to motorists who are slightly
exceeding the speed limit or momentarily inattentive. Ledbetter v. State, Through
La. Dep't of Transp. & Dev., 502 So.2d 1383, 1387 (La.1987).

In the case sub judice, the majority relies on that the fact that Brooks was not

authorized by law to drive the backhoe on the highway or the shoulder because the



backhoe is not a “motor vehicle”that is registered with the Secretary of the
Department of Public Safety, requiring a vehicle license. See, LSA-R.S. 32:51.
However, the fact that Brooks was not authorized to drive the backhoe on the
shoulder does not alleviate DOTD of its duty to keep the highways in a reasonably
safe condition nor should it prevent the decedent’s family from recovering
damages for Brooks’ wrongful death. Although DOTD is not a guarantor of the
safety of all travelers, it owes a duty to maintain the highways and shoulders in a
reasonably safe condition for non-negligent motorists. Sinitiere v. Lavergne, 391
So.2d 821 (La.1980).

Stephen Harris, who was Brooks’ co-worker and the only eyewitness to the
accident, testified that the accident occurred in an industrial area where
construction equipment, including backhoes, tractors, and trucks, was commonly
driven for short distances on the highways. He testified that it was a common
practice of their employer, Industrial Plant and Maintenance, to transport
equipment for short distances by driving it on the shoulder of the highway, as it
was too expensive to haul the equipment. One of the experts, Andrew McPhate,
also testified that while industrial/construction equipment is not designed primarily
for roadway use, it was customary in this industrial area to move backhoes and
other construction equipment on the state highways and its shoulders. LSA-R.S.
47:502 allows similar self-propelled equipment, such as farm tractors and farm
equipment, log loaders, road rollers and road machinery, to temporarily move upon
the state highways.

The record indicates that the asphalt on the shoulder where the accident
occurred was crumbling, and the depth of the irregularities and depressions in the
shoulder’s surface was 2 to 4 inches deep. Because this area was used repeatedly
as a turnout, requiring a bi-weeky inspection, DOTD either knew or should have
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known of the shoulder’s defective condition and the dangers it presented to the
motoring public. DOTD’s failure to repair the defective shoulder, which created
a significant risk to all who traveled across that area, was within DOTD’s scope of
protection and obligation to maintain safe highway shoulders. Thus, | conclude the
risk of injury caused by the defective conditions of the roadway and shoulders was

foreseeable. | would affirm the damage award for Brooks’ wrongful death.



7/1/2011
SUPREME COURT OF LOUISIANA

NO. 2010-C-1908
LOLA BROOKS, BRIDGETTE GOSNAY, AND JESSE BROOKS, JR.
VERSUS

THE STATE OF LOUISIANA THROUGH THE DEPARTMENT OF
TRANSPORTATION AND DEVELOPMENT

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF IBERVILLE
Knoll, J., concurring.

The majority finds “the condition of the shoulder [where the accident
occurred] did not present an unreasonable risk of harm [sic] and DOTD’s duty did
not encompass this risk.” | concur because, in my view, DOTD did not owe any
duty to plaintiff, who was illegally driving a backhoe on the shoulder of a public
road, and it is therefore unnecessary to consider any other issue regarding the
scope of DOTD’s duty or the risk of harm created by the condition of the road. |
further concur because the proper standard of review on the issue of DOTD’s duty
toward plaintiff is de novo, and therefore a manifest error review is misplaced.

The majority correctly states DOTD has a duty “to maintain the public
roadways, including adjacent shoulders and areas in DOTD’s right-of-way, in a
condition that is reasonably safe and does not present an unreasonable risk of harm
to the motoring public exercising ordinary care and reasonable prudence.” Forbes
v. Cockerham, 08-0762 (La. 1/21/09), 5 So. 3d 839, 858; see also, La. Rev. Stat. §
48:35(E)(1)(a) (describing DOTD’s duty in substantially similar terms). It also
recognizes this duty does not apply to every potential plaintiff in any conceivable
circumstance. However, the majority fails to consider whether DTOD owes this
duty to plaintiff Brooks, who was injured while driving a backhoe on the shoulder

of a Louisiana public highway.



In the duty/risk analysis applicable to all negligence claims, we consider
whether the defendant owes a duty of care to the particular plaintiff in question:
Seldom does a rule protect every victim against every risk that may
befall him, merely because it is shown that the violation of the rule

played a part in producing the injury. The task of defining the proper

reach or thrust of a rule in its policy aspects is one that must be
undertaken by the court in each case as it arises.

Hill v. Lundin & Assoc., 256 So. 2d 620, 623 (La. 1972). These policy
considerations may properly be included as part of the initial duty inquiry,
especially when the primary issue is “whether the defendant stands in any
relationship to the plaintiff as to create any legally recognized obligation of
conduct for the plaintiff’s benefit.” Pitre v. Opelousas General Hospital, 530 So.
2d 1151, 1155 (La. 1988).

“Whether a duty is owed is a question of law; whether defendant has
breached a duty owed is a question of fact.” Brewer v. J.B. Hunt Transport, Inc.,
09-1408 (La. 3/16/10), 35 So. 3d 230, 240 (citing Mundy v. Dep’t of Health &
Human Servs, 620 So. 2d 811, 813 (La. 1993); see also, Frank L. Maraist &
Thomas C. Galligan, Jr., Louisiana Tort Law § 5.02 (2004 ed. Supp. 2010) (“Duty
is generally considered a question of law, but legal causation is a mixed question of
law and fact . . . [so] there is a rational allocation of the decision-making function:
the judge decides duty and the jury decides legal cause.”) Therefore, we may
review the issue de novo. LeBlanc v. Stevenson, 00-0157 (La. 10/17/00), 770 So.
2d 766, 770; City of New Orleans v. Bd. Of Comm’rs of Orleans Levee Dist., 93-
0690 (La. 7/5/94), 640 So.2d 237, 253.

Judge Parro, dissenting in the opinion of the court below, correctly observed:
“[i]t belies common sense to conclude that the driver of a backhoe on a state
highway would be considered as part of ‘the motoring’ public to whom DOTD
owed a duty of care.” Brooks v. State, through the Dept. of Transp. & Dev., 09-

1267, (La. App. 1 Cir. 7/6/10) (Parro, J., dissenting) (unpublished). The backhoe
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operated by plaintiff was neither designed nor authorized for operation on any part
of a highway. According to expert testimony presented at trial, the vehicle was
top-heavy and prone to rocking forward and backward. It can only achieve speeds
near twenty miles per hour and lacks any kind of shock absorbers or similar device.
Moreover, it is susceptible to flipping over at speeds greater than ten miles per
hour. This machine was clearly not designed for highway travel.

Additionally, the Louisiana legislature has not authorized plaintiff’s vehicle
for ordinary operation on public roads. Significantly, backhoes are not subject to
motor vehicle registration and therefore cannot be lawfully operated on the public
roadways under La. Rev. Stat. § 32:51. Although motor vehicles that are arguably
similar to the backhoe in question are allowed to travel incidentally or temporarily
on public roadways for farm-related purposes and roadwork, plaintiff’s vehicle
meets none of these exceptions.” In this regard, the majority correctly reasons that
authorization of heavy equipment similar to, and possibly including, backhoes to
drive the public roadways for specific, limited purposes does not bring such
vehicles within the “motoring public” such that DOTD must design and maintain
every public road for their safe operation.

This understanding of the DOTD’s duty is bolstered by the legislature’s
provision for an alternative means of transporting heavy machinery on Louisiana
roads. Rather than driving the heavy equipment, the legislature intended for them
to be carried by vehicles designed for highway travel. To this end, La. Rev. Stat. §

32:651 authorizes the creation of special permits for “transporters of heavy

! La. Rev. Stat § 32:298 authorizes “farm tractors” and “farm equipment” to operate on the
shoulders of non-interstate highways with asphalt or concrete shoulders, but La. Rev. Stat. §
32:299 limits the operation of “off-road vehicles” by virtue of the fact that they “are not
specifically designated for road use” to use “solely for the purposes of farm-related activities
within a five-mile radius of a farmer's farm.” The evidence presented at trial shows plaintiff was
not operating the backhoe for any farm-related purpose. Similarly, La. Rev. Stat. § 32:23
exempts motor vehicles from all restrictions governing their operation on public roads “while
actually engaged in work upon a highway,” but plaintiff was clearly not engaged in road work.
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equipment,” thereby allowing trucks to exceed the typical weight and width
restrictions when carrying heavy machinery.

Unlike the majority, which treats the considerations discussed above as
factors in an unreasonable risk analysis, | find them determinative on the
preliminary question of duty. This case is a classical example of why it is
necessary to consider whether a duty is owed to this plaintiff. DOTD owes a well-
recognized duty of care toward the motoring public, but not toward every
individual who happens to be on the roadway. DOTD must be able to discern what
types of vehicles will be travelling on the public roadways; otherwise it will be
Impossible to determine what standards of construction and maintenance will allow
safe travel thereon. Plaintiff, driving a backhoe on the shoulder of Highway 30
with no purpose related to farming or road construction, lies outside any common-
sense definition of the motoring public. Therefore, | find DOTD owed plaintiff no
duty of care regarding the roadway upon which he drove.

Because | find DOTD’s lack of duty toward this plaintiff to be the
dispositive issue, it is unnecessary to consider whether DOTD’s duty of care
included the risk of a backhoe flipping over while turning off the shoulder of a
public road or whether the depression on the shoulder of Highway 30 created an
unreasonably dangerous risk of harm. Any discussion of these issues by the
majority is unnecessary and, therefore, constitutes obiter dictum. For the reasons

assigned above, | respectfully concur in the result.



