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SUPREME COURT OF LOUISIANA
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ARLENE CHAMBERS
VERSUS
VILLAGE OF MOREAUVILLE
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF AVOYELLES
VICTORY, J.

We granted a writ in this personal injury case to determine whether the
Village of Moreauville (“Moreauville) breached its duty to keep its sidewalk in a
reasonably safe condition. The specific issue is whether a one-and-one-quarter to
one-and-one-half inch deviation created an unreasonable risk of harm. After
review of the record and the applicable law, we find Moreauville’s failure to repair
the deviation did not amount to a breach of its duty to keep its sidewalk in a
reasonably safe condition. Therefore, we reverse the judgments of the lower courts
and render judgment in favor of the defendant.

FACTS AND PROCEDURAL HISTORY

On April 19, 2008, Arlene Chambers (“Chambers”) and a friend, Annette
Bowman (“Bowman”), were walking from a former co-worker’s funeral at
Simpson Baptist Church to Chambers’ home. Although they were driven to the
church by a friend, they decided to walk the seven-tenths of a mile to Chambers’
home, where Bowman’s car was parked. During most of this walk, Bowman
walked slightly in front of Chambers on the left portion of the sidewalk, while

Chambers walked on the right portion of the sidewalk. When adjacent to 234
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Tassin Street, Chambers noticed one panel of the sidewalk sloped down and the
adjacent panel sloped upward and began navigating these slopes. However, she
did not see a one-and-one-quarter to one-and-one-half inch ledge at the top of the
upward slope on the right edge of the sidewalk, and she tripped and fell when her
boot caught the ledge." As a result, Chambers sustained a comminuted fracture of
the radius of her right arm.

Chambers sued Moreauville claiming damages for injuries sustained in the
fall. The claim was tried as a bench trial on August 4, 2010, resulting in a
judgment in favor of the plaintiff, finding Moreauville one hundred percent at
fault, and assessing damages in the amount of $349,214.39.

At trial, plaintiff’s expert, Philip Beard (“Beard”), a consulting civil and
structural engineer, testified that the ledge is a tripping hazard because it is a
vertical change in elevation exceeding one-half inch. He further testified that the
decline and incline immediately preceding the ledge make the ledge even more
dangerous. He explained that normally, when people are walking on a level
surface their body remains vertical, and as they step their foot swings in a small
arch, which is never more than one-half inch to one inch above the surface of the
sidewalk. However, when there is a slope before they get to a ledge, their body has
changed to an upward posture and their steps are shorter so their foot is closer to
the ledge, making the ledge more dangerous. Defendant’s expert, J. Ronald
Landreneaux (“Landrencaux’), a consulting environmental and civil engineer,

testified that the sidewalk’s condition is not unreasonably dangerous. He

! Although pictures in the record reveal at the extreme outside edge of the sidewalk the ledge
clearly measures one-and-one-half inches, Chambers did not trip on the part of the ledge on the
extreme outside edge of the sidewalk, and therefore, it is estimated the area of the ledge
Chambers tripped on was between one-and-one-quarter to one-and-one-half inches.

2 The damages were categorized as follows: $46,616.17 in past medical expenses, $10,000.00 for
future medical expenses, $3,617.34 in past lost wages, $54,148.00 in future lost wages,
$5,050.00 in expert fees, $467.20 for medical record fees, $695.10 in court reporter fees, $620.58
in court costs, $200,000 for pain and suffering, and $25,000 for loss of enjoyment of life.



concluded Chambers was aware of the poor condition of the sidewalk on this
street, she acknowledged the sidewalk condition before she reached it, and safely
traveled the decline. Landreneaux further opined Chambers could have walked on
the smooth side of the sidewalk because Bowman was in front of her at this
location. Finally Landreneaux concluded Chambers could have avoided this
incident by stepping over the elevation or moving to the left and not encountering
this point.

After discussing the expert testimony and case law relating to whether this
defect constituted an unreasonable risk of harm, the trial judge stated in his oral
reasons for judgment:

The deviation is not important to me. What is important is the cost

factor and it’s important in my ruling. I cannot allow a municipality

to say the cost factor will be our escape clause. But a municipality

can say it would cost ...to[sic] much. I am not saying it’s a judicially

imposed duty on a municipality but if you got sidewalks in your

custody and guard your[sic] responsible for them not the landowners.

The law is clear. They’ve got to be reasonably safe for pedestrians.

The municipality has to budget and prepare for this. They just got to.

They can’t just let them go and then say well you got an escape

clause. It’s a cross[sic] factor. We can’t fix them all over town.

We’ve got to. I mean if we don’t, if a municipality can play that card

every time and say the cost factor well then they...no longer have to

keep them reasonably safe. So for those reasons, | find the City of

Moreauville one hundred percent at fault for the accident at issue.

On appeal to a three-judge panel, the judgment was affirmed in part and
reversed in part. Chambers v. Village of Moreauville, 10-1368 (La. App. 3 Cir.
4/6/11), 60 S0.3d 125. The court of appeal affirmed the portion of the trial court’s
ruling which provided that the elevated differential created an unreasonable risk of
harm, but it amended the trial court judgment to attribute ten percent of the fault to
Chambers. Id. at 132-33. Additionally, the court of appeal reversed the portion of

the trial court judgment awarding Chambers damages for loss of future earnings.

Id. at 134.



We granted Moreauville’s writ application to consider whether the one-and-
one-quarter to one-and-one-half inch sidewalk deviation created an unreasonable
risk of harm. Chambers v. Village of Moreauville, 11-0898 (La. 9/2/11), 68 So.3d
532.

LAW AND DISCUSSION

Generally, a court of appeal may not set aside a trial court’s or jury’s finding
of fact in absence of “manifest error” or unless it is “clearly wrong.” Evans v.
Lungrin, 97-0541, (La. 2/6/98), 708 So.2d 731, 735 (citing Rosell v. ESCO, 549
So0.2d 840, 844 (La. 1989)). However, if a legal error interdicts the fact finding
process, the manifest error standard of review is no longer applicable, and, if the
record is otherwise complete, the appellate court should make an independent de
novo review of the record and determine which party should prevail by a
preponderance of evidence. Evans, supra at 735 (citing Ferrell v. Fireman’s
Fund Ins. Co., 94-1252 (La. 2/20/95), 650 So0.2d 742, 747 rev’d in part, on other
grounds, 96-3028 (La. 7/1/97), 696 So0.2d 569, reh’g denied, 96-3028 (La.
9/19/97), 698 So.2d 1388); McLean v. Hunter, 495 So.2d 1298, 1303 (La. 1986).
There is a legal error when a trial court applies incorrect principles of law and
these errors are prejudicial. Evans, supra at 735. Legal errors are prejudicial
when they deprive a party of substantial rights and materially affect the outcome.
Evans, supra at 735. When a prejudicial error of law skews the trial court’s
finding of a material issue of fact and causes it to pretermit other issues, the
appellate court must, if it can, render judgment on the record by applying the
correct law and determining the essential material facts de novo. Evans, supra at
735 (citing Lasha v. Olin Corp, 625 So.2d 1002, 1006 (La. 1993)).

As explained herein, we find the trial court applied incorrect principles of
law because it failed to consider a necessary component of the risk-utility
balancing test in determining whether the instant deviation created an unreasonable
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risk of harm. Specifically, the trial judge erred when he expressly declined to
consider cost, an indispensable component of the risk-utility balancing test.
Additionally, we find this error prejudicial because it skewed the trial court’s
finding of a material issue of fact, that the condition of the sidewalk created an
unreasonable risk of harm. Accordingly, this Court will make an independent de
novo review of the record and address whether the trial court erred in finding the
condition of the sidewalk created an unreasonable risk of harm.

Under La. R.S. 9:2800, in order to prove a public entity is liable for damages
caused by a thing, the plaintiff must establish: (1) custody or ownership of the
defective thing by the public entity; (2) the defect created an unreasonable risk of
harm; (3) the public entity had actual or constructive notice of the defect; (4) the
public entity failed to take corrective action within a reasonable time; and (5)
causation. Lasyone v. Kansas City Southern R.R., 00-2628 (La. 4/3/01), 786
So0.2d 682, 690; Dupree v. City of New Orleans, 1999-3651 (La. 8/31/00), 765
So.2d 1002, 1008. Here, the specific issue is whether the instant sidewalk
deviation created an unreasonable risk of harm.

Courts have adopted a risk-utility balancing test to determine whether a
condition is unreasonably dangerous, wherein the trier of fact balances the gravity
and the risk of harm against the individual and societal utility and the cost and
feasibility of repair. Pryor v. Iberia Parish School Bd., 10-1683 (La. 3/15/11), 60
S0.3d 594, 596 (citing Reed v. Wal-Mart Stores, Inc., 97-1174 (La. 3/4/98), 708
So.2d 362, 365; Boyle v. Board of Sup’rs, Louisiana State University, 96-1158
(La. 1/14/97), 685 So.2d 1080, 1083). This Court has applied the risk-utility
balancing test to determine whether a defect in a sidewalk creates an unreasonable
risk of harm, and determined there is no fixed rule in determining whether a defect
in a sidewalk is unreasonably dangerous. Boyle, supra at 1082 (citing White v.

City of Alexandria, 43 So.2d 618, 620 (La. 1949)). Instead, the facts and
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surrounding circumstances of each case control. 1d. However, the test applied
requires the consideration of whether or not the sidewalk was maintained in a
reasonably safe condition for persons exercising ordinary care and prudence. Id.
Therefore, although municipalities have a duty to maintain its sidewalks in a
reasonably safe condition, they are not insurers of the safety of pedestrians and are
not required to maintain sidewalks in perfect condition. 1d. To be liable for
damages caused by a defect, the defect must be dangerous or calculated to cause
injury. Id. Moreover, when traveling down a sidewalk a pedestrian is not required
to exercise the care required in traversing a jungle, but he must exercise ordinary
care, keeping in mind that irregularities exist in sidewalks. Id.

Regarding the risk of harm,? in Boyle, we considered the following factors in
determining that the risk of injury created by the sidewalk deviation was low: the
depression was relatively small; it developed due to Louisiana climate and settling
Louisiana soil; it existed for several years; it was located in a high traffic area; and
the plaintiff was the only person ever reported to have fallen there. 685 So.2d at
1083. These same factors are equally relevant in this sidewalk case.

The size of a deviation is a necessary consideration in determining the risk
of harm created by a sidewalk defect. We find that as in other cases involving
similar sidewalk deviations, the one-and-one-quarter to one-and-one-half inch
ledge here is relatively small. In Boyle, this Court held that a sidewalk depression
that was one inch in one corner of the sidewalk and one-half inch in the other

corner did not present an unreasonable danger. Id. at 1082-84. Additionally, in

% The trial court did not consider gravity of the harm as part of its duty-risk analysis. Here, the
plaintiff fractured her right arm. This exemplifies the type of injury that can be expected as a
result of tripping on a defective sidewalk. In contrast to the type of harm that can result from
other types of defects, such as a defective traffic light, the gravity of harm here is only moderate.
While the trial court’s failure to consider the gravity of the harm can be considered “legal error,”
it is hard to say that was “prejudicial” so as to require de novo review, in that it probably did not
materially affect the outcome of the case because unlike costs, the moderate gravity of the harm
here really does not weigh in favor or against a finding that the sidewalk was unreasonably
dangerous. It is, however, a factor to be considered in our de novo review.



White, this Court held a one-and-one-half inch to two inch deviation in a sidewalk
was maintained in a reasonably safe condition for persons exercising ordinary care
and prudence. 43 So.2d at 620. Further, Louisiana jurisprudence has consistently
held that a one-and-one half inch deviation does not generally present an
unreasonable risk of harm. Shavers v. City of Baton Rouge/Parish of East Baton
Rouge, 00-1682 (La. App. 1 Cir. 9/28/01), 807 So.2d 883, (writ denied) 01-2848
(La. 1/4/02), 805 So.2d 207 (affirmed trial court ruling that a one-half to two inch
raised portion of a sidewalk did not present an unreasonable risk of harm);
Williams v. Leonard Chabert Medical Center, 98-1029 (La. App. 1 Cir. 9/26/99),
744 So.2d 206, (writ denied) 00-0011 (La. 2/18/00), 754 So.2d 974 (a one-and-
one-half inch deviation in a parking lot did not create an unreasonable risk of
harm); Hughes v. Sewerage & Water Bd. of City of New Orleans, 70 So.2d 760
(La. App. Orleans 1954) (affirmed trial court ruling that a three feet wide and two
feet deep excavation in a sidewalk did not create an unreasonable risk of harm);
Jones v. City of Baton Rouge, 191 So. 734 (La. App. 1 Cir. 1939) (affirmed trial
court ruling that a three to four inch depression in the sidewalk did not create an
unreasonable risk of harm).

As stated above, another factor relevant to the risk of harm in a sidewalk
case is the number of years the defect has existed relative to the pedestrian traffic
and the number of incidents reported. In Boyle, this Court considered that the
defect, which had been in existence for several years, “is in a high traffic area, and
Mrs. Boyle is the only person ever reported to have fallen there” in its
determination that a sidewalk deviation did not create an unreasonable risk of
harm. 685 So.2d at 1083. Additionally, in White, this Court considered that the
one-and-one-half to two inch sidewalk deviation had been in existence for several
years and no person was injured or complained of it to the city, notwithstanding the
defect being located in a semi-business district and the sidewalk was used
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frequently, in determining that a sidewalk deviation did not create an unreasonable
risk of harm. 43 So.2d at 619. In this case, the trial judge’s oral reasons for
judgment reveal that the judge did not consider the amount of time the deviation
had been in existence, the traffic over the particular area, and whether anyone else
had ever reported falling there. In fact, the trial judge criticized Mayor Lionel
Bordelon, whose house is located adjacent to the sidewalk where Chambers fell,
for testifying to these factors. Here, the mayor testified that the deviation has been
In existence since he moved into his house, approximately forty years before the
fall. Further, both the mayor and John Guidroz, the Public Works Superintendent
for Moreauville, testified there have been no reported falls prior to the incident
even though the mayor testified that roughly twenty-five pedestrians pass this area
of the sidewalk daily.

In Boyle, this Court considered that the “depression had been developing
due to the Louisiana climate and settling Louisiana soil” in weighing the risk of
harm the sidewalk deviation created. 685 So.2d at 1083. Furthermore, in White,
this Court stated a sidewalk deviation “resulted from natural causes, not by any
deliberate act of the defendant” in determining the deviation did not create an
unreasonable risk of harm. 43 So.2d at 620. Here, Chambers’ expert, Beard,
testified that the deviation was caused by natural causes. More specifically, Beard
stated that the deviation was caused by water under the sidewalk that had
progressed from a nearby catch basin and which silted the sidewalk’s sand base.

Accordingly, we find the risk of harm is not great because the deviation is
relatively small, there have been no reported complaints in the approximately forty
years that the deviation has been in existence in spite of this area being traveled by
twenty-five pedestrians a day, and the deviation was not deliberately created by the

defendant.



As stated earlier, the risk-utility balancing test requires balancing the gravity
and the risk of harm against the individual and societal utility and the cost and
feasibility of repair. Pryor, supra at 596 (citing Reed, supra at 365; Boyle, supra
at 1083).* Therefore, cost is a necessary part of the risk-utility balancing test. But,
the trial judge’s reasons for judgment reveal that the judge expressly declined to
consider cost, stating:

What is important is the cost factor and it’s important in my ruling. I

cannot allow a municipality to say the cost factor will be our escape

clause. But a municipality can say it would cost ...to[sic] much. I am

not saying it’s a judicially imposed duty on a municipality but if you

got sidewalks in your custody and guard your[sic] responsible for

them not the landowners. The law is clear. They’ve got to be

reasonably safe for pedestrians. The municipality has to budget and

prepare for this. They just got to. They can’t just let them go and

then say well you got an escape clause. It’s a cross[sic] factor. We

can’t fix them all over town. We’ve got to. I mean if we don’t, if a

municipality can play that card every time and say the cost factor well

then they...no longer have to keep them reasonably safe.

Because the cost factor is essential to the risk-utility balancing test, we find this to
be legal error. This legal error was prejudicial because it skewed the trial court’s
finding of a material issue of fact, i.e., that the sidewalk presented an unreasonable
risk of harm. Therefore, this legal error resulted in our de novo review of this case.

As part of the cost analysis, the physical and financial inability of a
municipality to maintain its things in anything more than a reasonably safe
condition has been considered by this Court as a factor in determining whether
such condition creates an unreasonable risk of harm. Brooks v. State ex rel. Dept.
of Transp. and Development, 10-1908 (La. 7/1/11), 74 So0.3d 187, 193. This

includes not only the cost to fix the instant deviation, but also all similar

deviations. Boyle, supra at 1083.

* The trial judge’s oral reasons for judgment are devoid of any consideration of the utility of the
sidewalk. Here, the utility of the sidewalk is apparently high, as it serves a residential area that is
adjacent to a school. However, like the trial court’s failure to consider gravity of the harm,
failure to consider the utility of the sidewalk probably did not materially affect the outcome of
the case and thus did not provide the grounds for de novo review in this case.



At trial, Beard testified that there were at least twelve areas of sidewalk in
need of repair between the church and the instant condition, which the record
reflects was approximately three-tenths of a mile. Beard further testified that it
would cost between $500.00 and $600.00 dollars to repair the sidewalk deviation
at issue. This is compounded by Beard’s testimony that there are a substantial
number of sidewalks in Moreauville. Accordingly, the cost to Moreauville to fix
all sidewalk deviations of one-and-one-fourth to one-and-one-half inches would
apparently be substantial.

Moreover, even though the record does not reveal precisely the number of
sidewalks in Moreauville or exactly how many similar deviations exist on these
sidewalks, such evidence is not critical here. Instead, central to our ruling is the
fact that the cost of fixing all deviations similar to the instant deviation is out of
proportion to the gain in fixing such deviations because the risk of someone being
seriously injured by such a small sidewalk defect is so slight. This is evident here
by the fact that Chambers is the only person who has reported tripping on this
defect in the approximately forty years the defect has existed. Therefore, although
it may be fiscally possible for Moreauville to fix such deviations, there would be
little gained in fixing them. In effect, a ruling finding the deviation creates an
unreasonable risk of harm would be sending a message out to the State and all of
its municipalities that they are burdened with the fiscally exorbitant task of fixing
all sidewalk deviations of one-and-one-half to one-and-one-quarter inches, even
though the risk of someone being injured by such a defect is minimal. For the
aforementioned reasons, we find the cost factor weighs heavily in favor of finding
the instant deviation does not create an unreasonable risk of harm.

An additional basic principle applicable to sidewalk cases is that public
entities only have a duty to keep sidewalks in a reasonably safe condition for
pedestrians exercising reasonable care, keeping in mind that irregularities exist in
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sidewalks. White, supra at 620. In White, this Court considered that the sidewalk
deviation was readily observable in determining the deviation was not dangerous
or calculated to cause injury; there were no shrubs or trees in close proximity to it;
and, a street light lit the area where the deviation was located during the night the
plaintiff fell. 1d. at 619. Here, we find the deviation was readily observable.
Chambers testified that the sun was shining at the time of her fall. The pictures
and testimony indicate there was no grass covering the deviation, and there were
no trees obstructing Chambers’ view when approaching this area. Additionally,
pictures and testimony reveal there was a coloring differential between the ledge
and the sidewalk, making the ledge obvious to pedestrians.” Although Chambers
testified she did not see the ledge, she testified she saw the incline and decline,
which were located directly adjacent to the instant ledge. We believe because
Chambers was navigating this decline and incline immediately preceding the ledge,
she should have been exercising a higher standard of care while traversing the
decline and incline, and therefore, she should have been alerted to the ledge.
Furthermore, the testimony revealed that during her walk from the church to
the scene of the accident she had to negotiate approximately twenty-five other
deviations to get to the instant deviation. Chambers testified she was aware of the
general condition of the sidewalk in this area, and also had similar deviations in
front of her own home, less than a half-mile from the instant condition.
Nonetheless, at the time of the accident she was not looking at the sidewalk, and
instead, she was looking straight ahead talking with Bowman. Given Chambers’
testimony that this was her first time traversing this particular area of the sidewalk,
and she was aware of the general condition of the sidewalk, Chambers had a duty

to exercise a higher standard of care. For the aforementioned reasons, we find

> Notably, during the trial, Chambers testified that she could see a difference in color between the
sidewalk and the ledge when shown a picture of the area of the sidewalk where she fell.
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Chambers’ failure to see the condition likely resulted from her failure to exercise
the requisite standard of care while traversing down this particular sidewalk.
Considering the moderate gravity of the harm, the small size of the defect,
the absence of complaints regarding this area of the sidewalk for the forty years the
condition has been in existence, the development of the defect due to natural
causes, the cost to fix all similar deviations, the high utility of the sidewalk, the
overt nature of the defect, and Chambers’ failure to exercise the requisite standard
of care while traversing this area of the sidewalk, we conclude that the instant

deviation does not present an unreasonable risk of harm.

CONCLUSION

As stated, a municipality is not an insurer of the safety of pedestrians
traversing its sidewalks. Instead, it is only liable for conditions that create an
unreasonable risk of harm. Here, the utility of the sidewalk is high. Additionally,
it would be fiscally exorbitant to require municipalities to correct all sidewalk
deviations of one-and-one-quarter to one-and-one-half inches. Further, the risk of
harm created by the deviation is low; there has never been a reported complaint
about the deviation in the approximately forty years it has been in existence, the
area of the sidewalk is well traveled, the deviation is relatively small, and it
developed due to natural causes. Additionally, the deviation was readily
observable, and Chambers failed to exercise the requisite standard of care while
traversing this particular area of the sidewalk. Accordingly, we find the condition
does not present an unreasonable risk of harm. To hold otherwise would place an
unreasonable burden on the State and its municipalities to ensure their sidewalks
are free from all similar deviations of one-and-one-quarter to one-and-one-half

inches.
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DECREE
For the reasons stated herein, the judgments of the court of appeal and trial
court are reversed and judgment is rendered in favor of the defendant, dismissing

the plaintiff’s claim against the Village of Moreauville with prejudice.

REVERSED AND RENDERED.
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SUPREME COURT OF LOUISIANA
No. 2011-C-0898
ARLENE CHAMBERS
VERSUS
VILLAGE OF MOREAUVILLE

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF AVOYELLES

Knoll, J., dissenting

I respectfully dissent from the majority opinion which, in my view,
improperly applies a de novo standard of review in overruling the findings of the
trier of fact despite ample evidence supporting the verdict in favor of plaintiff. The
record reflects the trial court properly applied the law regarding municipal liability,
and the appropriate standard of review is manifest error. As there is sufficient
evidence to support the finding of liability on the part of defendant, 1 would affirm
the judgment of the lower courts.

The facts of this case are relatively simple. It is undisputed that Ms.
Chambers tripped over a defect in the sidewalk in the Village of Moreauville. As a
result, she broke her wrist, underwent surgery, and incurred significant medical
expenses. The defendant admits it had actual or constructive notice of the defective
section of the sidewalk as required by La. Rev. Stat. § 9:2800. The only issue in
dispute is whether the uneven section of sidewalk — a depressed area which slopes
downwards, then upwards, leading to a 1% to 1% inch lip — created an

. .. 1
“unreasonable risk of harm” under Louisiana law.

! Notably, the phrase “unreasonable risk of harm” is not used in any of the statutes
governing premises liability or governmental entity liability. See La. Civ. Code
arts. 2317-2317.1 and La. Rev. Stat. 8 9:2800. However, Louisiana courts have
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The majority opinion claims the trial court “erred when he expressly
declined to consider cost, an indispensable component of the risk-utility balancing
test.” The trial court judge did not “expressly decline” to consider cost; indeed, he
explicitly noted the importance of the cost factor in making his ruling: “What is
Important is the cost factor and it’s important in my ruling. | cannot allow a
municipality to say the cost factor will be our escape clause. But a municipality can
say it would cost it would cost to [sic] much.” (emphasis added). The court also
stated, concerning the “cost of repair versus the cost of injury or the threat of injury
and the utility and I did, I did ponder those, those types of considerations.” Given
these statements by the trial court judge, it is difficult to understand how the
majority came to the conclusion that he “expressly declined” to take into account
the potential cost of repair.

The trial court’s detailed oral reasons, which take up 22 pages in the record,
reflect that he carefully considered the state of the law and jurisprudence — he cites
and discusses no less than thirteen cases when considering the Village’s liability,
many of which expressly discuss the cost factor of the risk-utility test. Contrary to
the majority’s representations, the court did consider the cost factor and correctly
applied the law in this case. A de novo review is, therefore, inappropriate.

This Court has repeatedly held municipalities have a duty to keep sidewalks
and roadways in reasonably good repair. Molbert v. Toepfer, 550 So. 2d 183, 186
(La. 1989); Shipp v. City of Alexandria, 395 So. 2d 727, 728 (La. 1981); White v.
City of Alexandria, 216 La. 308, 43 So. 2d 618, 620 (1949). As a practical matter,

this maintenance is not free. The cost factor of the risk-utility test simply

consistently applied this test in premises liability cases for over thirty-five years,
and the doctrine has attained the status of jurisprudence constante. See Dupree v.
City of New Orleans, 99-3651 (La. 8/31/00), 765 So. 2d 1002, 1008; Jones v.
Hawkins, 98-1259 (La. 3/19/99), 731 So. 2d 216, 218; Oster v. DOTD, 582 So. 2d
1285, 1288 (La. 1991); Landry v. State, 495 So. 2d 1284, 1287 (La. 1986);
Loescher v. Parr, 324 So. 2d 441, 446 (La. 1975).



recognizes a municipality cannot fix every minor problem in every sidewalk, and
there is no duty to make a repair where the proposed repairs are so expensive or
onerous as to outweigh any benefit. The application of this test is a question of fact
left for the trial court’s determination.

Here, both the plaintiff’s expert and the mayor agreed the proposed repairs
would have cost between five and six hundred dollars. While this amount is not
exactly trivial for a small municipality such as Moreauville, neither is it so
expensive that the proposed repairs would be impractical. Considering the obvious
trip hazard presented by the sidewalk and the mayor’s firsthand knowledge of the
sidewalk’s poor condition, a reasonable municipality would have made the
appropriate repairs. Therefore, | find no manifest error in the trial court’s rejection
of the cost defense.

Having reviewed the remainder of the record, | find sufficient evidence for a
reasonable trier of fact to find the sidewalk was unreasonably dangerous. The
photographic evidence submitted to this court clearly shows a slab of the sidewalk
Is broken and depressed, and the edge of the broken slab has a lip of approximately
1Y¥4 to 1% inches high, tall enough for a pedestrian to trip over. Phillip Beard, a
civil and structural engineer who testified on behalf of plaintiff, believed the
decline and incline of the sidewalk, combined with the 1% to 1% inch lip, created
an unreasonably dangerous condition. As this Court has repeatedly held,
determining which expert is more credible is the exclusive provenance of the trial
court.? “Where the testimony of expert witnesses differ, it is the responsibility of
the trier of fact to determine which evidence is the most credible.” Duncan v.

Kansas City Southern Railway Co., 00-0066 (La. 10/30/00), 773 So. 2d 670, 688.

2 Syrie v. Schilhab, 96-1027 (La. 5/20/97), 693 So. 2d 1173, 1176; Lirette v. State
Farm Ins. Co., 563 So. 2d 850, 853 (La. 1990); Central Louisiana Elec. Co. v.
Williams, 181 So. 2d 844, 846 (La. App. 2 Cir. 1965)(“Where experts differ ... the
trial judge is in a better position to determine their credibility and the weight to be
accorded their testimony than is the appellate court.”)
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The trial court found the plaintiff’s evidence more compelling; there are no
grounds for this Court to disturb this finding.

The majority opinion places great weight on the lack of prior reported
injuries on this section of the sidewalk. However, as plaintiff points out, this is not
proof that no one has ever tripped there before. At best, we know no one has
tripped on this section and suffered a serious injury. Most sidewalk trips result in
nothing more than a minor embarrassment and perhaps a skinned knee, and would
never be reported. Although the absence of prior reported incidents may be a factor
for the trier of fact to consider, it is not an absolute bar to recovery. Numerous
courts have found unreasonable risk of harm even where plaintiff’s injury was the
first reported injury at a certain place.® The majority suggests a municipality has no
duty to repair a hazard until someone has already been injured, which is a classic
example of shutting the barn door after the horse has escaped.

This case is quite similar to our decision in Sistler v. Liberty Mutual Ins. Co.,
558 So. 2d 1106, 1108 (La. 1990), in which the plaintiff tripped over a 1 inch ledge
at the entrance of a restaurant and suffered serious injuries to her shoulder and hip.
The trial court held in favor of plaintiff, but the court of appeal reversed. This
Court reinstated the judgment of the trial court, holding it was the duty of the trier
of fact to judge which expert was correct and “when there are two permissible
views of evidence, a fact finder’s choice between them cannot be manifestly wrong
or clearly erroneous.” Id. at 1114. If, as is true in the case sub judice, the trial

court’s account of the evidence is plausible in light of the record viewed in its

3 See Beckham v. Jungle Gym, LLC, 45,325 (La. App. 2 Cir. 5/19/10), 37 So. 3d
564, 568; Lawrence v. City of Shreveport, 41,825 (La. App. 2 Cir. 1/31/07), 948
So. 2d 1179, 1185-86; Buchignani v. Lafayette Ins. Co., 41,384 (La. App. 2 Cir.
8/23/06), 938 So. 2d 1198, 1204-05; Temple v. DOTD, 02-1977 (La. App. 1 Cir.
6/27/03), 858 So. 2d 569, 578; Hutchison v. Knights of Columbus, Council No.
5747, 02-1817 (La. App. 4 Cir. 5/7/03), 847 So. 2d 665, 669; Burdis v. Lafourche
Parish Police Jury, 618 So. 2d 971, 977 (La. App. 1 Cir. 1993).



entirety, this Court should not reverse even if we are convinced that, had we been
sitting as the trier of fact, we would have weighed the evidence differently.
Louisiana's three-tiered court system allocates the fact finding function to the trial
courts, not to the Supreme Court. Virgil v. American Guarantee and Liability Ins.
Co., 507 So.2d 825, 826 (La. 1987)(per curiam). Therefore, | dissent and would

affirm the lower courts’ determination of liability.



