SUPREME COURT OF LOUISIANA

NO. 94-K A-2503
STATE OF LOUISIANA
Versus

DONALD GENE COUSAN

APPEAL FROM THE EIGHTH JUDICIAL DISTRICT COURT,
PARISH OF WINN

CALOGERO, Chief Justice.”

Def endant Donal d Gene Cousan was convicted of the first
degree nmurder of O ficer Narvin Powell, Sr. and was thereafter
sentenced to death. The case is now before this Court on appeal
fromthe district court. LA Const. art. V, 8 5(D). For the
reasons that follow, we affirmthe conviction, but vacate the
sentence and remand to the trial court for a new sentencing
heari ng.

FACTS

On the eveni ng of Septenber 26, 1992, J.W Kennedy notified
the Wnnfield Police Departnent of a possible break-in at his
pl ace of business. Oficer Powell was dispatched to the scene to
i nvestigate, where he was net by Kennedy. Oficer Powell and
Kennedy first observed that a rear wi ndow of the buil ding had
been broken. The nen then entered the building through the front
door and proceeded to the rear office where the broken w ndow was
| ocat ed.

Wth his gun drawn, O ficer Powell discovered the defendant
hi di ng under a desk in the rear office and infornmed Kennedy t hat
the intruder was still in the building. Kennedy went to the

front of the building to call for assistance. After he made the
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call, Kennedy returned to the rear office to find the defendant
lying face down on the floor with O ficer Powell |eaning over
him Oficer Powell was hol ding the defendant's right hand,

whi ch had been handcuffed, and was attenpting to cuff the
defendant's |l eft hand. Kennedy noted that O ficer Powell's gun
had been returned to its hol ster.

Because he was having difficulty cuffing the defendant's
| eft hand while the defendant was in a prone position, Oficer
Powel | ordered the defendant to kneel. Although the defendant
did so, Kennedy observed that the defendant held his left arm
rigidly at his side, thereby preventing O ficer Powell from
cuffing his left hand. Oficer Powell then ordered the defendant
to stand. The defendant again conplied wth the order, but
remai ned ot herwi se uncooperati ve.

At this point, Kennedy becane nervous about a possible
confrontation and decided to | eave the building. As he was
exiting the building, Kennedy |ooked back towards the rear office
and wi tnessed a struggle between Oficer Powell and the
def endant. Kennedy saw the defendant reach for O ficer Powell's
gun, while Oficer Powell was |eaning over the defendant and
hol di ng what appeared to be a can of mace. Kennedy did not,
however, observe whet her the defendant gained control of the gun.
Nor did Kennedy observe whether O ficer Powell sprayed the
defendant with the nace. Rather, Kennedy returned to his vehicle
and pointed the headlights toward the buil ding.

Monments | ater, Kennedy wi tnessed Oficer Powell and the
def endant depart the building through the front door, still
struggling and grappling in an enbrace. The defendant, with a
handcuff on his right hand, broke free fromOficer Powell's hold
and fled the scene. Oficer Powell slunped to the ground, having
been shot once.

Shortly thereafter, Oficers Russell Jones, Stanley Mrtin,

and Al an Marsden arrived. Jones found Oficer Powell in a sem-



crouched position against the front wall of the buil ding.
Oficer Powell told Jones, “Partner, |'ve been shot.” Wen Jones
asked whet her he knew who had shot him Oficer Powell responded,
“No.” Oficer Powell then asked Jones to take his service
revol ver and handed the gun to him

When t he anbul ance arrived at the scene, Jones gave O ficer
Powel I 's gun to Bob Stephens, an anbul ance attendant who was al so
a former police officer, so that Jones could help lift Oficer
Powel | onto the stretcher. After the anbul ance |left, Jones and
the other officers searched unsuccessfully the surroundi ng area
for the suspect. Approximately forty-five mnutes |later, Jones
went to the hospital to retrieve Oficer Powell's gun from
Stephens. O ficer Powell died at the hospital of a single
gunshot wound to the lower right side of the chest. The bullet,
whi ch had been inbedded in Oficer Powell's body, was recovered.

Upon entering the building at the crine scene,

i nvestigators discovered signs of a violent struggle in the rear
office. Furniture was displaced, and several other objects had
been noved or damaged. Investigators also discovered a second
bullet in the rear office. Expert testinony, which reconstructed
the second bullet's trajectory, established that Oficer Powell's
gun had been fired before it cleared the holster. The bullet
travel ed through the holster, then through a door, and becane
i nhedded in the carpet of a roomnext to the office where the
struggl e had occurred. No other shots were fired.

The defendant was arrested the followi ng afternoon, sone
seventeen hours after the shooting, on an initial charge of
unl awful entry of a place of business. The defendant was advi sed
of his rights and signed a formindicating the sane. Two hours
| ater, defendant gave a recorded statenent to police in which he
admtted his involvenment in the shooting. However, defendant

clainmed that only a single shot was fired when the gun di scharged



accidentally during the struggle between Oficer Powell and
hi nsel f.

On Decenber 16, 1992, a grand jury returned a Bill of
I ndi ct ment that charged defendant with one count of first degree
murder. At his January 7, 1993 arraignnent, the defendant pled
not guilty. One nonth later, the defendant was tried and
convicted by a jury of first degree nmurder. At the conclusion of
t he sentenci ng phase, the jury recommended the death penalty,
noting two aggravating circunstances: (1) the offender was
engaged in the perpetration or attenpted perpetration of an
aggravat ed escape and (2) the victimwas a peace officer engaged
in the performance of his duties. The trial judge formally

sent enced the defendant to death.

LAW AND DI SCUSSI ON
On appeal, defendant alleges nunmerous errors,! which this

Court wll address, in serial form as follows: pre-trial
notions, voir dire issues, guilt phase, ineffective assistance of
counsel, and penalty phase. Because this Court wll vacate
defendant's sentence for reasons given hereafter, we find it
unnecessary to resolve other alleged errors relating to the
penal ty phase, as they are not likely to recur during the new
sent enci ng heari ng.

Pre-Trial Motions

Change of Venue

Def endant all eges forty-two errors that were assigned by
trial counsel, of which twelve were argued, and further alleges
ei ght argued errors that were assigned by appell ate counsel.

Many of these alleged errors are beyond the scope of this Court's
review and will not be addressed, as they relate solely to the
guilt phase and were not acconpani ed by a cont enporaneous
objection. State v. Taylor, 93-2201, p. 7 (La. 2/28/96), 669 So.
2d 364, 369. The renmai ni ng unargued, nonneritorious assignnments
of error, which are not otherw se barred by Taylor, wll be
reviewed in accordance with this Court's decision in State v.

Bay, 529 So. 2d 845, 851 (La. 1988), in an unpublished appendi x,
as these assignnents of error involve only settled principles of

| aw.



Def endant, in this Court, contends that the trial court
erred by failing to change the venue of the proceedings.
However, in the trial court, defense counsel did not seek a
change of venue.? As this Court recognized in State v. Bolton,
where a simlar argunent regardi ng venue was nade, the defendant
"cannot now be heard to conplain of an issue that he failed to
bring to. . . the trial court." 354 So. 2d 517, 519 (La.
1978); see also State v. Brogdon, 426 So. 2d 158, 164-65 (La.
1983). Thus, because no notion for change of venue was nmade in
the trial court, the issue has not been preserved for appellate

revi ew.

Motion to Suppress Statenents

Def endant argues that the trial court erred in denying his
Motion to Suppress Statenents. |In so arguing, defendant all eges
that his purported waiver of rights was invalid, given that the
police failed to informhim prior to the questioning, either
that Oficer Powell had died or that he was a suspect in the
death. Rather, the police were ostensibly questioning himonly
as a suspect for unauthorized entry of a place of business when
t he defendant made incrimnating statements regarding his
i nvol venent in the shooting. Thus, defendant avers that the
State msled himas to the true nature of the questioning and,
thus, failed to establish beyond a reasonabl e doubt that the
purported waiver was free and voluntary.

Under Loui siana Revised Statute 15:451, the prosecutor nust
establish, prior to its adm ssion into evidence, that a
confession "was free and voluntary and not nade under the

i nfl uence of fear, duress, intimdation, nenaces, threats,

2During a pre-trial hearing, defendant's trial counsel

stated, "I amjust saying that in a case of this nmagnitude .
other notions would certainly seemto be appropriate . . .,
possibly a notion for a change of venue . . . ." (R at p. 480).

Yet, no such notion foll owed.



i nducenents or promses." LA Rev. STAT. ANN. 8§ 15:451 (West
1992). Here, the defendant challenges only the voluntary nature
of the statenent. |In determ ning whether a statenent is
voluntary, the trial court nust consider the totality of the

ci rcunst ances under which the statenment was given. State v.
Lew s, 539 So. 2d 1199, 1201-02 (La. 1989). The trial court's
ruling concerning whether the statenment was voluntarily given is
af forded great weight and "will not be disturbed on appeal unless
clearly unsupported by the evidence." State v. Brooks, 541 So.
2d 801, 814 (La. 1989) (citing State v. Thornton, 351 So. 2d 480,
484 (La. 1977)).

In the case before us, we note at the outset that the police
made no affirmative m srepresentations to the defendant
concerning the subject matter of the interrogation. Yet, the
failure to i nform defendant that he was a suspect in Oficer
Powel |'s death is certainly a relevant factor in review ng the
totality of the circunstances under which defendant nade the
incrimnatory remarks. Nonethel ess, the statement itself
provi des anple evidentiary support for the trial court's

determ nation that the statenent was made voluntarily:

Q Donal d, have we threatened you in any way?
No, sir.

Q Have we beat you up?

A No, sir.

Q | notice you' ve got a, look's like a .

A | got in a fight with (inaudible).

Q a raspberry or a knot up here on your right cheek bone.
Did any deputies do that?

A No, sir.

Q Has anybody up here m streated you at all?

A No, sir.

Q Has anybody up here prom sed you anyt hi ng?

A No, sir.



Q Have we threatened you in any way?

A No, sir.

Q Have we | aid a hand on you?

A No, sir.

Q W' ve offered you food, | guess, and refreshnent and,
uh, an opportunity to go to the restroom wash your
hands and gave you sone water | think, offered you
cof f ee.

Yes, sir.

Q Uh, no one has done anything to nmake you give this
statenent, threatened you or any nenber of your
famly,or in any way coerced you or forced you to tel
us anything. |Is that right?

A No, sir.

(R at pp. 203-04). Further, we recognize an additional factor
t hat suggests that the statenent was voluntarily given: The
statenent is essentially exculpatory in that defendant clains
that the shooting was accidental. State v. WIIlians, 383 So. 2d
369, 372 (La. 1980).

For these reasons, we conclude that the trial court's ruling
as to the voluntary nature of the statenent is supported by the

evidence. Accordingly, this argunent |acks nerit.

Motion for Individual Sequestered Voir Dire

Def endant contends that the trial court erred in denying his
request for individual voir dire. He argues that the extensive
pre-trial publicity regarding the case created "speci al
ci rcunst ances” that warranted individual, sequestered voir dire
and that the denial of this request inpaired his constitutional
right to full voir dire exam nation. LA ConsT. art. |, § 17.
Def endant explains that the denial, inter alia, forced his trial
counsel to curtail the questioning of individual venirepersons
regarding their exposure to pre-trial publicity, as detailed
guestions and responses woul d have tainted the remnaining

veni r eper sons.



The | aw neither requires nor prohibits the sequestration of
veni repersons for the purpose of conducting individual voir dire.
State v. Coneaux, 514 So. 2d 84, 88 (La. 1987). Such a
determnation lies wthin the discretion of the trial court.
Ceneral ly, a defendant nust show "special circunstances" that
justify individual voir dire exam nation. Absent such a show ng,
the trial court does not err in denying defendant's request.
State v. Copel and, 530 So. 2d 526, 535 (La. 1988), cert. deni ed,
489 U. S. 1091 (1989); Coneaux, 514 So. 2d at 88. Moreover, nere
status as a capital case, in and of itself, does not constitute
the requisite special circunstances. E.g., State v. Wngo, 457
So. 2d 1159, 1165 (La. 1984), cert. denied, 471 U S. 1030 (1985).

The defendant herein failed to sustain his burden of
denonstrating such special circunstances, offering instead only
vague and conclusory allegations of harmin his witten notion
and oral argunent. Neverthel ess, although the notion was deni ed,
we note that the trial judge expressly stated that he woul d
permt sequestered, individual voir dire on a case-by-case basis,
i f needed.?

Therefore, we conclude that the trial court did not err in

denyi ng defendant's notion. The argunent |acks nerit.

Voir Dire
Met hod of Sel ecting Tales Jurors
Def endant argues that the trial court erred in permtting a
deputy to select tales jurors from anong the bystanders in the
court house. Defendant avers, inter alia, that this practice of
sel ecting bystander jurors violated his rights to a jury selected
at randomand to a jury that represents a fair cross-section of

the community. LA CobE CRM ProC. ANN. art. 784 (West 1981); LA

]In fact, pursuant to a request made by the State,
i ndi vidual, sequestered voir dire was conducted at one point in
the proceedings. (R at pp. 727-39).
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Swp. Cr. R 25, 8 1. Further, defendant avers, assum ng arguendo
that the practice of sunmoning bystander jurors is
constitutional, that the trial court erred in allow ng a deputy
to make the selections in the instant case because (1) there was
a great potential for bias, as the victimwas a fellow | aw
enforcenent officer and (2) other nenbers of the sheriff's
departnent participated in the investigation.

I n addressing defendant's argunent, it nust first be noted
that the defendant did not |odge a contenporaneous objection to
either the nethod or manner used to select tales jurors during
voir dire. Nonetheless, defendant argues that this Court should
not extend the Taylor rule* to bar review of unobjected to errors
that occur during voir dire, as such errors affect both the guilt
and penalty phases. W need not, however, reach that issue in
this case. For reasons to be given hereafter, we will vacate the
defendant's sentence. Therefore, we can pretermt consideration
of other alleged errors that relate to the penalty phase.
Accordingly, in this case, the unobjected to error at issue would
affect only the guilt phase. As such, the error falls squarely

under the Taylor rule and, thus, lacks nerit.5

Juror Deano Thornton
The defendant argues that the trial court erred in failing
to strike juror Deano Thornton for cause based upon his

enpl oynent as a city marshall, his friendship with the victim

“ln Taylor, this Court held that "the scope of reviewin
capital cases will be limted to alleged errors occurring during
the guilt phase that are contenporaneously objected to, and
all eged errors occurring during the sentencing phase, whether
objected to or not." Taylor, 93-2201, at p.7, 669 So. 2d at 369.

*Def endant al so argues that the trial court erred in
permtting the State to use its perenptory chall enges to excl ude
all black venirepersons fromthe jury. However, trial counsel
failed to make a contenporaneous Batson chall enge. Batson v.
Kentucky, 476 U.S. 79 (1986). Thus, this argunent al so |acks
merit for the reasons given above.

9



and his status as a mayoral candidate for Wnnfield at the tine
of the trial. Gven the conbined effect of these three factors,
def endant argues that Thornton could not be an inpartial juror
and, as such, was unqualified to serve on the jury. Yet,
Thornton not only served on the jury, but he served in the nobst
influential position on the jury. He becane the jury foreman.
However, trial counsel did not challenge Thornton for cause.
Thus, the issue has not been preserved for appellate review LA
CooeE CRRM Proc. ANN. art. 800(A) (West Supp. 1996); see al so
Bolton, 354 So. 2d at 519; Brogdon, 426 So. 2d at 164-65. This

argunent | acks nerit.®

Deni al of Cause Chall enges

Def endant avers that the trial court erred in denying his
cause chal | enges of venirepersons Robert Jurek and John Johnson.
In response to the trial court's denial of the cause chall enges,
def endant obj ected, thereby preserving the issue for appeal, and
exerci sed perenptory chall enges to exclude Jurek and Johnson from
the jury. During the course of the voir dire proceedi ngs,
def endant exhausted all twelve of his perenptory chall enges.

This Court has recogni zed that "[w] here an accused has
exhausted all of his perenptory chall enges before conpl etion of
the panel, he is entitled to conplain on appeal of a ruling
refusing to maintain a challenge for cause nade by him" State
v. Mcintyre, 365 So. 2d 1348, 1350 (La. 1978). To preserve the
i ssue for appeal, the defendant nust al so | odge a cont enpor aneous
objection to the trial court's ruling. LA CobE CRM PrROC. ANN

art. 800(A) (West Supp. 1996). |If defendant thereafter proves

6Def endant al so argues that the trial court erred in failing
to strike venireperson Billy Dickinson for cause because of his
inability to afford the defendant the presunption of innocence.
However, trial counsel failed to challenge D ckinson for cause;
rather, trial counsel exercised a perenptory chall enge to excl ude
D ckinson fromthe jury. The issue has thus not been preserved
for appellate review

10



that the cause chall enge was erroneously denied, prejudice is
presuned, and a reversal is mandated. State v. Maxie, 93-2158,
p. 15 (La. 4/10/95), 653 So. 2d 526, 534.

The grounds upon which a defendant nmay | odge a chal |l enge for
cause are found within Louisiana Code of Crimnal Procedure
article 797, which reads in pertinent part:

The . . . defendant nmay challenge a juror for
cause on the ground that:

The juror is not inpartial, whatever the cause of
his partiality. An opinion or inpression as to the
guilt or innocence of the defendant shall not of itself
be sufficient ground of challenge to a juror, if he
decl ares, and the court is satisfied, that he can
render an inpartial verdict according to the |aw and
evi dence;

The juror will not accept the |aw as given to him by
t he court

LA. CooE CRM Proc. ANN. art. 797(2) (West 1981). Thus, even if a
potential juror initially expressed doubt as to the accused's
i nnocence, he can serve as a conpetent juror if upon further
guestioning he denonstrates an ability to set aside such doubt
and followthe law. State v. David, 425 So. 2d 1241, 1246 (La.
1983). A trial judge's ruling concerning a challenge for cause
is afforded great weight and "will not be disturbed on appeal
unless a review of the voir dire as a whol e indicates an abuse of
discretion.” State v. Bourque, 622 So. 2d 198, 226 (La. 1993).

1. Robert Jurek

Def endant argues that the trial court erred in failing to
sustain his challenge for cause of venireperson Robert Jurek
because Jurek denonstrated an inability to set aside his
preconcei ved opi nions and afford the defendant the presunption of
i nnocence.

In reviewng the transcript of Jurek's voir dire

exam nation, we note that although his initial responses were

11



suggestive of an inability to set aside his preconceived

opi nions, Jurek's responses during rehabilitation denonstrated
his belief that he could render an inpartial verdict. Further,
given that the trial judge was in the best position to eval uate
Jurek's deneanor and credibility regarding his inpartiality, we
conclude that the trial judge did not abuse his discretion in
denying the challenge. This argunent |acks nerit.

2. John Johnson

Def endant al so argues that the trial court erred in denying
hi s cause chal | enge of venireperson John Johnson because Johnson
exhibited an inability to followthe law with respect to the
presunption of innocence. Defendant avers that when first
gquestioned, Johnson expl ai ned that although he had a preconceived
opinion as to the defendant's guilt, he would afford def endant
the presunption of innocence. However, defendant contends that
| ater questioning called into doubt Johnson's ability to do so.

After reviewing the voir dire testinony, we concl ude that
any doubts about Johnson's ability to follow the |aw with respect
to the presunption of innocence arose from Johnson's apparent
confusion regarding the relationship between his own opinion and
his duty to set it aside, rather than froman unw ||l ingness or
inability to afford the defendant the presunption of innocence.
Thi s confusion was resol ved upon further questioning.

Further, we note that although Johnson admttedly had a
preconcei ved opinion as to the defendant's guilt, he repeatedly
stated that he could set aside this opinion and follow the |aw.
W reiterate that the nere fact that a potential juror has a
preconcei ved opinion as to the defendant's guilt does not nandate
removal for cause if, as in this case, the potential juror
expresses an ability to disregard that opinion and render a
verdi ct according to the |aw and evidence. LA CoE CRM PRCC.
ANN. art. 797(2) (West 1981); David, 425 So. 2d at 1246. Thus,

because the overall tenor of Johnson's voir dire responses

12



denonstrate that he could have set aside his preconceived opinion
and accepted the law as given, the trial court did not err in

denying the challenge. This argunent |acks nerit.

Qui It Phase

Def endant next argues that the State failed to present
sufficient evidence to establish his guilt beyond a reasonabl e
doubt. In particular, defendant contends that the State failed
to prove that he had the requisite specific intent to kill or
inflict great bodily harm |Instead, defendant maintains that
Oficer Powell's death resulted from an acci dental discharge of
the gun during the struggle between O ficer Powell and hinself.
Further, defendant maintains that his version of the shooting is
consistent with the circunstantial evidence adduced by the State.
As such, defendant avers that the State failed to carry its
burden of disproving defendant's hypot hesis of innocence, thereby
negating a finding of specific intent.

The standard for evaluating a claimof insufficient evidence
was set forth by the United States Suprene Court in Jackson v.
Virginia, 443 U.S. 307 (1979), wherein the Court held that "the
rel evant question is whether, after view ng the evidence in the
light nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crinme beyond
a reasonabl e doubt." 1d. at 319; State v. Captville, 448 So. 2d
676, 678 (La. 1984) (recognizing Louisiana s adoption of the
Jackson standard); see also LA CooeE CRM Proc. ANN. art. 821 (West
Supp. 1996). Wth respect to the instant case, the essenti al
el ements of the first degree murder charge are as follows: (1)
the killing of a human being, (2) when the offender has specific
intent to kill or to inflict great bodily harm and (3) when the
of fender is engaged in the perpetration or attenpted perpetration
of aggravated escape. LA Rev. STAT. ANN. 8§ 14: 30(A) (1) (West

Supp. 1996). Here, the defendant chall enges the sufficiency of
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the evidence only insofar as it relates to the specific intent
el ement .

Specific intent is defined by statute as "that state of m nd
whi ch exists when the circunstances indicate that the offender
actively desired the prescribed crimnal consequences to follow
his act or failure to act." LA REv. STAT. ANN. 8 14:10(1) (West
1986). Such state of m nd can be fornmed in an instant, as
recogni zed by the Third Crcuit in State v. Maxey, 527 So. 2d
551, 555 (La. App. 3d Cr. 1988), wit denied, 541 So. 2d 868
(La. 1989). Specific intent "need not be proven as a fact, but
may be inferred fromthe circunstances of the transaction and the
actions of defendant." State v. G aham 420 So. 2d 1126, 1127
(La. 1982). Thus, specific intent may be established by
circunstantial evidence alone if every reasonabl e hypot hesi s of
i nnocence is excluded. LA Rev. STAT. ANN. 8§ 15:438 (West 1992).
Nonet hel ess, "[w] hen a case involves circunstantial evidence, and
the jury reasonably rejects the hypothesis of innocence presented
by the defendant's own testinony, that hypothesis falls, and the
defendant is guilty unless there is another hypothesis which
rai ses a reasonable doubt.” Captville, 448 So. 2d at 680.

Def endant argues that his version of events is entirely
consistent with the evidence adduced by the State. W disagree.
In his recorded statenent, defendant related that after O ficer
Powel | found him hiding under the desk, he ordered the defendant
to get on his hands and knees, whereupon O ficer Powell placed a
cuff on his right arm Defendant then recounted the foll ow ng
events:

And | stood up. He told ne to get down, or he'll shoot

me. Then he sprayed sonme mace in ny face, and | was

trying to talk to him Told nme, he pulled his gun and

he told me he would shoot ne if | didn't get down, and

| turned around towards him and he sprayed sone nore

mace in ny face, and | grabbed his hand--the one he had

the gun in. W went tussling over the gun, trying to.

| thought he was fixing to shoot ne, and I, I, we

started westling, kept westling in another room went
to anot her room westling.

14



: He had the gun in his hand, and I was holding his
hand, trying to keep himfrom shooting ne.

. We kept tussling to the front the other room office
or, kept on. | heard a shot, you know, thought he had shot
me, and, uh, | didn't knowit had, | didn't know it had shot
him He said sonething, but | couldn't understand what he
was saying, and we kept tussling and we went outside. W
was tussling outside. He was telling ne to |eave, telling

me to go. | tell himif I try to run he gonna shoot ne. He
started telling nme to go, and he said he wasn't gonna shoot
ne.

(R at p. 209). Defendant also clained that only a single shot
was fired during the struggle.

The State introduced evidence that directly contradicts
various portions of defendant's statenent. First, physical and
forensic evidence clearly established that two shots were fired
fromOficer Powell's gun at the scene. Second, although
defendant clains that Oficer Powell tw ce sprayed himw th mace,
expert and lay testinony established that mace had not been
sprayed in the building. Third, defendant clains that he stood
up against Oficer Powell's orders, pronpting Oficer Powell to
verbally threaten to shoot him However, Kennedy testified that
he heard O ficer Powell, in fact, order the defendant to his feet
and that he observed the defendant conply. Finally, although
defendant clains that Oficer Powell had control of the gun,
Kennedy testified that he witnessed, as he was |eaving the
of fice, the defendant reach for the gun, which was in Oficer
Powel | 's hol ster. Thus, we conclude that such inconsistencies
support a reasonable inference that the jury considered the
def endant's excul patory explanation in |light of the evidence and
rejected it.

Viewed in the Iight nost favorable to the prosecution, the
direct and circunstantial evidence support the foll ow ng version
of events, which was advanced by the State, beginning at the

poi nt at which Kennedy w tnessed the defendant reach for Oficer
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PowelI's gun, while Oficer Powell stood above defendant with
mace in hand: Defendant, with his right arm cuffed, nmaneuvered
around the desk in the rear office, thereafter facing Oficer
Powel I who remai ned on the opposite side of the desk and who was
still holding the other cuff with his right hand. During
def endant's maneuvering, Oficer Powell |ost his balance, falling
toward the desk. At which point, defendant reached across the
desk with his free hand to grab O ficer Powell's gun fromits
hol ster. As the defendant and O ficer Powell struggled for
control of the gun, it discharged before clearing the hol ster.
Thereafter, defendant gained control of the gun, pushed it into
O ficer Powell's chest at a seventy-five degree angle, and pulled
the trigger, thereby inflicting the fatal near contact wound.
Thus, we conclude that, under the Jackson standard, a
rational trier of fact could have found on the evidence presented
that defendant was guilty of first degree nmurder beyond a

reasonabl e doubt. Accordingly, this argunent |acks nerit.

| neffective Assistance of Counsel

Def endant argues that he was a victimof his trial counsel's
i nexperience in trying capital cases and, as such, was denied his
constitutional right to effective assistance of counsel. U S.
Const. amend. VI, LA ConsT. art. |, 8 13; Strickland v.
Washi ngton, 466 U. S. 668 (1984). 1In so arguing, defendant
contends that trial counsel made nunerous prejudicial errors,
including, inter alia, the following: failure to file "necessary
and proper"” notions, failure to attenpt to rehabilitate potenti al
jurors that the State successfully challenged for cause, failure
to ask potential jurors whether they would automatically vote for
the death penalty, failure to challenge certain potential jurors
for cause, and failure to object to the State's use of its
perenptory chall enges to excl ude bl ack venirepersons fromthe
jury.
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Clainms of ineffective assistance of counsel are generally
rel egated to post-conviction proceedings. E.g., State v.

Burkhal ter, 428 So. 2d 449, 456 (La. 1983). However, this Court
has, on occasion, addressed such clains on direct review where
the record discloses the necessary evidence to decide the issue.
State v. Ratcliff, 416 So. 2d 528, 530 (La. 1982).

The case before this Court is not such a case. As many of
defendant's all egations concern trial counsel's failure to take
certain actions, the record in the instant case does not contain
sufficient evidence for this Court to fully explore defendant's
all egations on direct review. Accordingly, we will not herein

address defendant's ineffective assistance claim

Penal ty Phase
It is only at the penalty phase that defendant's appeal has
merit, as nentioned herei nabove. Specifically, defendant argues
that the trial court erred by instructing the jury on the
governor's clenency power in accordance with the 1993 version of
Loui si ana Code of Crimnal Procedure article 905.2(B)--the
"commut ation statute"--which reads as foll ows:

Not wi t hst andi ng any provision to the contrary, the
court shall instruct the jury that under the provisions
of the state constitution, the governor is enpowered to
grant a reprieve, pardon, or commutation of sentence
follow ng conviction of a crine, and the governor nay,

i n exercising such authority, commute or nodify a
sentence of |life inprisonnment w thout benefit of parole
to a |l esser sentence including the possibility of
parol e, and may commute a sentence of death to a | esser
sentence of life inprisonnment wthout benefit of

parole. The court shall also instruct the jury that
under this authority the governor may allow the rel ease
of an offender either by reducing a life inprisonnent
or death sentence to the tinme already served by the

of fender or by granting the offender a pardon. The

def ense may argue or present evidence to the jury on

t he frequency and extent of use by the governor of his
authority.

1993 La. Acts 436 (codified at LA CobE CRRM PrRoC. ANN. art.

905. 2(B)).
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I n addressi ng defendant's argunent, we note the unique
procedural posture of this case as it relates to the comutation
statute: At the tinme of defendant's trial, the Code of Crim nal
Procedure article quoted above was presuned constitutional. The
instruction was given at defendant's trial. Thereafter,
def endant was convicted and sentenced to death by |ethal
injection on February 22, 1994. On July 5, 1994, while
def endant's case was pending direct review, this Court decl ared
article 905.2(B) unconstitutional under our state constitution,
finding it to be "in direct contravention to defendant's due
process right to a fundanentally fair trial and to defendant's
right to humane treatnent.” State v. Jones, 94-0459, p. 1 (La.
7/ 05/94), 639 So. 2d 1144, 1146. Shortly before this Court
announced its decision in Jones, the Louisiana Legislature, by
joint resolution, on June 6, 1995, approved for subm ssion to the
peopl e a proposed constitutional anendnent that woul d provide
constitutional authority for the enactnment of a statute that
woul d require trial courts to informthe jury of the governor's
cl emency power. 1995 La. Acts 1322. By a vote of the people on
Novenber 18, 1995, the constitution was so anended.

Clearly, if defendant's case had cone before this Court on
direct review prior to the passage of the constitutional
amendnent, defendant woul d have received the benefit of this
Court's holding in Jones, and that would have required that his
sentence be vacated. See State v. Sanders, 523 So. 2d 209, 211
(La. 1988) (recognizing that "a new rule for the conduct of
crimnal prosecutions is to be applied to all cases pendi ng on
direct review or not yet final"). However, in light of the
procedural posture of this case, we now face the question of
whet her a post-trial constitutional amendnent can clothe with
constitutionality a statute that was constitutionally infirm when
it was enacted and when the comutation instruction was given.

In sinpler terns, we nust decide whether the constitutional
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amendnent had a retroactive cleansing effect upon an instruction
that anobunted to constitutional error at the time of the trial.
The general rule, in nost other states, is that a
constitutional provision or amendnent has prospective effect
only, unless a contrary intention is clearly expressed therein.’
The jurisprudence in Louisiana in this area is well settled and

follows the general rule.® Thus, to resolve the question before

'See Bonds v. State Dep't of Revenue, 49 So. 2d 280 (Al a.
1950); Matthews v. Quinton, 362 P.2d 932 (Al aska 1961), cert.
denied, 368 U S. 517 (1962); City of Prescott ex rel. Lodge v.

O Sullivan, 53 P.2d 69 (Ariz. 1936); Drennen v. Bennet, 322
S.W2d 585 (Ark. 1994); Santa Barbara County Taxpayers Ass'n V.
Santa Barbara County, 239 Cal. Rptr. 769 (Cal. C. App. 1987);
People v. Elliott, 525 P.2d 457 (Colo. 1974); State v. Lavazzoli,
434 So. 2d 321 (Fla. 1983); People ex rel. Kutner v. Cullerton,
319 N.E.2d 55 (IIl. 1974); Pommerehn v. Saul ey, 117 N. E. 2d 556
(I'nd. 1954); Kadan v. Board of Supervisors, 329 A 2d 702 (M.
1974); People v. Gornbein, 285 NW2d 41 (Mch. 1979); State v.
Hounder shel dt, 186 N.W 234 (M nn. 1922); State ex rel. More v.
Mol pus, 578 So. 2d 624 (Mss. 1991); State ex rel. Hall v.
Vaughn, 483 S.W2d 396 (Mb. 1972); Torvinen v. Rollins, 560 P.2d
915 (Nev. 1977); Coff v. Hunt, 80 A 2d 104 (N.J. 1951); Fellows
v. Shultz, 469 P.2d 141 (N.M 1970); Aynman v. Teachers
Retirement Bd., 172 N.E. 2d 571 (N. Y. 1961); State ex rel.
Stutsman v. Light, 281 NW 777 (N.D. 1938); Bruney v. Little,
222 N.E. 2d 446 (Ohio Com PlI. 1966); Darling v. Mles, 112 P
1084 (Or. 1911); In re Borough of Macungie, Lehigh County, 248
A 2d 58 (Pa. Super. C. 1968); Neel v. Shealy, 199 S E.2d 542
(S.C. 1973); Kneip v. Herseth, 214 NW2d 93 (S.D. 1974); State
v. Wacek, 703 P.2d 296 (Utah 1985); State ex rel. Ml oney v.
McCartney, 223 S. E 2d 607 (W Va. 1976); Kayden Indus. v. Mirphy,
150 N.W2d 447 (Ws. 1967).

Even nore pertinent to the case before us, several states
have addressed, and answered in the negative, the narrower
guestion of whether a statute that was forbidden by the
constitution at the tinme of its passage is validated by a
subsequent constitutional anmendnent that authorizes the
| egislature to enact such a statute. Inre RA S, 290 S.E 2d 34
(Ga. 1982); State v. Bates, 305 N.W2d 426 (lowa 1981); Bucher v.
Powel | County, 589 P.2d 660 (Mont. 1979); State ex rel. Rogers v.
Swanson, 219 N.W2d 726 (Neb. 1974).

8See State v. Coleman, 322 So. 2d 195, 197 (La. 1975) (New
constitution, which becane effective on January 1, 1975, was not
applicable in determ ning the appellate court's role in reversing
a ruling that refused defendants' notion for directed verdict
because both the operative facts and the trial of the case
occurred in 1973.); Plebst v. Barnwell Drilling Co., 148 So. 2d
584, 588 (La. 1963) ("CGenerally, the | aw seens to be well
established that an unconstitutional statute is not validated by
a subsequent constitutional amendnment which does not ratify and
confirmthe statute but nerely authorizes the enactnment of such a
statute."); State ex rel. Hyams' Heirs v. Grace, 1 So. 2d 683,
686 (La. 1941) ("A constitutional provision should be construed
as having a prospective effect only unless it exhibits the
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us, we nust exam ne the | anguage of the constitutional provision
itself for a clear expression of intent either to ratify the pre-
exi sting commutation statute or to otherw se suggest retroactive
effect. The anended version of Article I, Section 16 of the

Loui si ana Constitution reads as foll ows:

§ 16. Right to a Fair Trial

Section 16. Every person charged with a crinme is
presuned i nnocent until proven guilty and is entitled
to a speedy, public, and inpartial trial in the parish
where the offense or an elenent of the offense
occurred, unless venue is changed in accordance with
law. No person shall be conpelled to give evidence
agai nst hinself. An accused is entitled to confront
and cross-exam ne the w tnesses against him to conpel
t he attendance of w tnesses, to present a defense, and
to testify in his own behalf. However, nothing in this
Section or any other section of this constitution shall
prohibit the legislature fromenacting a law to require
atrial court to instruct a jury in a crimmnal trial
that the governor is enpowered to grant a reprieve,
pardon, or commutation of sentence follow ng conviction
of a crinme, that the governor in exercising such
authority may commute or nodify a sentence of life
i nprisonment w thout benefit of parole to a | esser
sentence of life inprisonnment which includes the
possibility of parole, may commute a sentence of death
to a |l esser sentence of life inprisonnent wthout the
benefit of parole, or may all ow the rel ease of an
of fender either by reducing a life inprisonnent or
death sentence to the tinme already served by the
of fender or by granting the offender a pardon.

1995 La. Acts 1322, 8 1 (enphasis added). It is evident that the
provision itself is devoid of any | anguage to suggest that this
newf ound constitutional authority was intended to have
retroactive effect. Rather, the provision speaks only to the
future--authorizing the enactnent of a commutation statute.

The official ballot used in the election to pass the

amendnent read as foll ows:

intention of its framers to be given a retrospective effect.");
Etchison Drilling Co. v. Flournoy, 59 So. 867, 872 (La. 1912)
(""[Unconstitutional legislation is not validated by the
subsequent adoption of constitutional anmendnents or other

provi sions nerely authorizing the enactnment of such | egislation
and wi thout expressing any intent to validate it."" (quoting 8
Cyc. p. 768)); Town of Honmer v. Blackburn, 27 La. Ann. *544, *544
(La. 1875) ("The constitutionality of a | aw nust be tested by the
constitution which was in force when the | aw was passed.").
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To allow for the enactnment of a statute to require a

trial court to instruct a crimnal jury that the

governor has the authority to grant a reprieve, pardon,

or conmmutation of a sentence follow ng conviction of a

crime or sentencing. (Amends Article |, Section 16)

ld. 8 2 (enphasis added). Again, the express |anguage used on
the official ballot is couched exclusively in future terns. In
fact, even though the statute at issue, the 1993 version of
article 905.2(B), was already on the books, the |legislature
reenacted the article in identical formin the 1995 Regul ar
Session to "take effect and becone operative if and when" the
proposed constitutional anendnent was adopted. 1995 La. Acts
551. Thus, because the constitutional amendnent of Article I,
Section 16 contained no express intent to validate the

preexi sting commutati on statute at issue, we hold that it has
prospective effect only. Accordingly, in this case, the post-
trial constitutional amendnent and ensuing statute did not cure
the constitutional infirmty of article 905.2(B) that existed at
the tinme the article was enacted and when the instruction was
given at trial

Therefore, in addressing defendant's challenge to the
State's use at trial of the commutation statute, we nust | ook at
the constitution that was in effect when the statute was enacted.
In doing so, we conclude that our decision in State v. Jones,
supra, is applicable to the case before us in that it interpreted
the comutation statute in light of the constitution as it
existed at the tinme of the statute's enactnent and at the tinme of
Cousan's trial.

In Jones, as noted above, this Court declared the 1993
version of the conmmutation statute to be unconstitutional under
two provisions of the state constitution as it then existed.
First, the comutation statute was found to violate the due

process guarantee of a fundanentally fair trial. LA CoNsST. art

1, 8 2. As the mpjority expl ai ned:
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The possible prejudicial effect of the instruction
perni ciously undermnes the reliability of the capital
sentenci ng hearing and the soundness of the process by
which a jury arrives at the recommendati on of death.

It purposefully injects an irrelevant, arbitrary factor
into the sentencing hearing risking specul ation and
chanci ng the recomrendati on of the death froma capital
jury lacking confidence in governor's ability to wisely
use the clenency power. Injecting this arbitrary
factor in to the capital sentencing process underm nes
the fundanental fairness requisite for the capital
hearing, a hearing which requires a greater degree of
scrutiny due to the qualitative difference between the
death penalty from other statutory punishnments.

Jones, 94-0459, at p. 13, 639 So. 2d at 1153 (citation omtted).
The comutation statute was also found to violate the
constitutional right to humane treatnent. LA ConsT. art. 1, §
20. Again, the mpjority reasoned:

LSA-Const. Art. 1, 8 20 is a constitutional check on

the legislature's latitude to pass capital sentencing

gui delines. The clenmency power jury instruction

creates the inpermssible risk that the death penalty

wi |l be recormended when the penalty is not the one

def endant deserves and when it is disproportionate to

the severity of the crine. Because the instruction

undercuts the soundness of the capital jury's decision

maki ng process and undermnes the reliability of any

resul tant recomendation of death, LSA-C.Cr.P. art.

905. 2(B) cannot stand.

Jones, 94-0459, at p. 15, 639 So. 2d at 1154-55 (citation
omtted).

For the foregoing reasons, we find that the use of the
commut ation statute at defendant's trial was unconstitutional and
anounted to reversible error. Accordingly, we will vacate
defendant's sentence and remand to the trial court for a new
sentencing hearing. W pretermt other alleged errors relating

to the penalty phase.

DECREE
For the foregoing reasons, the conviction of first degree
murder is affirmed. The death sentence is vacated and set aside.
The case is remanded to the district court for a new sentencing

heari ng.
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CONVI CTI ON AFFI RVED, DEATH SENTENCE VACATED, REMANDED TO THE

DI STRI CT COURT FOR A NEW SENTENCI NG HEARI NG
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