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Al bert Earl Lavalais, Il was indicted for the first
degree nurder of Sheila Lenbine Smth, in violation of La. R S.
14:30 A(4). After trial by jury, defendant was found guilty as
charged. A sentencing hearing was conducted before the sanme jury
that determ ned the issue of guilt. The jury unaninmously recom
mended that a sentence of death be inposed on defendant. The tri al
j udge sentenced defendant to death in accordance wi th the reconmen-
dations of the jury.

On appeal, defendant relies on eighteen assignnents of

error for reversal of his conviction and sentence.!?

FACTS

On the norning of February 12, 1985, Sheila Lenbine Smth

“ Kinball, J. (recused) not on panel. Rule IV, Part 2, §

! The assignnents of error not discussed in this opinion do
not represent reversible error and are governed by clearly
established principles of law. They will be reviewed in an
appendi x which will not be published but w1l conprise part of
the record in this case.



was found nurdered on the utility room floor of her home in the
VWiiteville area, a rural part of northern St. Landry Parish. She
was shot five times in the head and once in the chest wwth a .38
cal i ber revolver. The apparent notive was robbery; jewelry
belonging to the victimwas mssing fromthe hone. Soon after the
murder, St. Landry Parish sheriff deputies interviewed defendant,
who was enpl oyed by the victims husband, George Paul "Joey" Smth,
to do farmwork and assist in the nursery, |ocated sone 30 yards
from the residence where the nurder occurred. Defendant was not
arrested at this tine.

Around the tinme of the hom cide, a violent robbery had
taken place near the Smth residence. Three individuals, Janes
Washi ngton, Rodney G || espie and Joseph Jenkins, were arrested for
this robbery and pled guilty. Based upon this information, Deputy
Robert Venabl e and Chief Deputy Harry Lenoine (the victims father)
of Avoyelles Parish becane interested in a possible connection with
the Smth nurder. In Septenber, 1985, Lenoine and Venabl e tape
recorded an interview with Washington in which he inplicated
hinmself and Gllespie in the nmurder of Sheila Smth. However,
Washi ngton subsequently recanted his confession, and two grand
juries failed to indict Washington or G|l espie for the nurder of
the victim

In March, 1992, FBI agents |learned of a letter allegedly
witten by Joey Smth to defendant. At the tinme, Smth was in jail
awaiting trial on federal drug charges. The letter threatened to
expose defendant to "the death penalty" unless he arranged for the
t enporary absence of a wtness who was to testify against Smth in
federal court. FBI testing established that the letter was in
Smth's handwiting and bore his fingerprints. As a result of the
letter, defendant was called in for questioning.

In interviews with deputies on April 12 and 13, 1992,
def endant began detailing his part in the nurder. Al t hough

asserting a secondary role, he nevertheless admtted that he



procured the nurder weapon and received $10,000 of a prom sed
$50, 000 i n exchange for giving Smth an alibi and for disposing of
the jewelry and gun.? Defendant then agreed to a pol ygraph exam
whi ch woul d be videotaped. On April 14, 1992, defendant acconpa-
nied the deputies to Baton Rouge, where the pol ygraph exam nation
was to be conducted. During the pre-examnation interview,
defendant at first maintained his story. Under further question-
i ng, however, he identified hinself as "the trigger man" who was
hired by Smith to kill his wife for $50,000, of which $10, 000 had
been paid. Furthernore, defendant directed the deputies to the
spot where he had buried the victinms jewelry. The nurder weapon

was never recovered.

PRETRI AL | SSUES

Assi gnment of Error No. |

Def endant contends that the letter that Smth wote him
from prison while awaiting trial on federal drug charges was
hearsay and inproperly admtted at trial.?3 Def endant ar gues t hat
the letter was not adm ssible as a co-conspirator statenent under

La. Code Evid. art. 801(D)(3)(b), since the conspiracy term nated

2 According to the transcripts of the April 12 and 13, 1992
interviews, a few weeks before the nurder, defendant procured for
Smith a .38 caliber revolver and a 9nm sem - aut omati ¢ handgun.

For this, he was paid $l,000 per weapon plus costs. Procurenent
of the weapons cane agai nst the backdrop of statenments by Smith
that his wfe was running around on him that he was "getting
tired of her," that he "wanted to [have her] killed for the

[ $500, 000] insurance," and that he would pay $50,000 "to have her
killed." On the norning of the nurder, defendant was at work in
the nursery when Smth cane in and handed himthe .38 and a m |k
carton, which Smth said contained jewelry. Smth told defendant
to "throwit all away...." Defendant, lastly, admtted that
Smith prom sed him $50,000 to dispose of the itenms and to furnish
himwith an alibi. Smith had paid defendant $10,000, with a
prom se of the remainder within five years. Wile no nore noney
was pai d, defendant made no demands on Smth, knowi ng of his
various "trouble[s,]" including being the focus of a federal drug
i nvesti gati on.

8 The trial judge granted defendant's notion in |limne and
excluded the letter. However, upon the state's application for
supervisory wits, the court of appeal reversed and vacated the
trial court's ruling.



before the letter was witten.

The letter* apparently was witten to defendant by Smth
in an attenpt to direct defendant to keep his brother from
testifying against Smth in an unrelated federal drug trial. |t
stated in pertinent part:

Wth your help I will nost probably be found
i nnocent and will be in a position to help you
should you or our nutual friend ever get in
troubl e.

This is another ugly fact if you don't
help nme and if |I'm found guilty because of
your brother, then | amgoing to inplicate you
(you will get the death penalty), and | wll
inplicate our nutual friend if he doesn't help
(he will get the death penalty al so) and nost

of all I wll inplicate your brother as a
hel per. Your brother will at l|least get life
in prison and maybe if | can be as good a

W tness as he has been against ne th[en] maybe

he will get the death penalty al so.
The letter goes on to urge defendant to find his brother because
"nmoney and your job will do you no good if he shows up in court.™
The letter concludes by stating, "[p]lease help me, we can all
wn."

Under La. Code Evid. art. 801(D)(3)(b), a statenent is
not hearsay if it is made by a declarant while participating in a
conspiracy to commt a crinme and in furtherance of the object of
t he conspiracy, provided that a prinma facie case of conspiracy has
been established. After the state presents a prima facie case of
conspiracy, the burden of proof shifts to defendant to present
evi dence showing his wthdrawal from the conspiracy prior to the
time the statenents were made by his co-conspirators. The
conspiracy is presuned to continue unless or until the defendant
shows his withdrawal fromor term nation of the conspiracy. Such

affirmative actions include nmaking a clean breast through confes-

4 1t should be noted that the "letter" is actually two
separate letters which appear to have been witten on two sepa-
rate dates; however, they were both contained in the same enve-
| ope and state basically the sanme things.
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sion to the authorities as well as notification to the co-conspira-

tors of abandonnment or w t hdrawal . State v. Lobato, 603 So. 2d

739, 746 (La. 1992).

In the instant case, defendant argues the conspiracy was
termnated long before Smth's letter was witten. He cont ends
that the object of the conspiracy (the nurder of Smth's wfe) was
acconplished in 1985, sone seven years before the letter was
witten in early 1992. Mreover, he asserts that his confession
est abl i shes he abandoned any hopes of receiving the remai nder of
the noney Smth owed himfor the nurder, since he stated he deci ded
to "leave himal one" after he becane involved in the drug charges.

Clearly, defendant failed to prove a withdrawal fromthe
conspiracy, since he did not make a clean breast through confession
to the authorities until after the letter was witten. Moreover,
we are not convinced that defendant proved he abandoned any efforts
to collect the remainder of the noney owed by Smth for the
killing. VWile certain statenments in defendant's confession
suggest he did not intend to pursue Smith while the drug charges
were pending, it is unclear whet her defendant gave up any hopes of
ever receiving the noney. Sone statenments in Smth's letter
suggest it would be in defendant's best interest to have Smth
acquitted, both in terns of keeping the nmurder quiet and coll ecting
any future noney.

In any event, we find that even if the letter was
adm tted erroneously, any such error was harmess in light of the
fact that the letter contained no evidence which was not already
set forth in defendant's confession to the police. |In fact, the
|etter makes no direct reference to the murder of Sheila Smth
Rather, it sinply indicates that if Joey Smth was found guilty on
the drug charges, he would inplicate defendant, who would get "the
death penalty,” and that two others (defendant's brother and "our
mutual friend") would also get the death penalty. Oher than this

vague reference, there is nothing in the letter to connect



defendant with the nurder. Finally, it is noteworthy that
defendant hinself relied on the letter at the penalty phase in
order to support his argunent that he was under Smth's dom nation
and control. Based on these facts, we conclude that adm ssion of
the letter, even if erroneous, was harnl ess.

Assignnment of Error No. | is without nerit.

Assi gnment of Error No. 1[I

Def endant contends the trial judge erred in not suppress-
ing his confession. He argues his confession was involuntary,
since it was secured by "police trickery, deception and false
prom ses. "

The facts developed at the hearing on the notion to
suppress indicate that Detective Rene Speyrer of the St. Landry
Parish Sheriff's Ofice received information from Detective Dal e
Broussard, who intercepted Smth's letter. Broussard put Speyrer
in contact with defendant. Def endant infornmed Speyrer that
sonetine after the nurder, he had disposed of a gun and a mlk
carton containing jewelry for Smth. At that point, Speyrer asked
defendant if he would submt to a polygraph test. Speyr er
testified he did not arrest defendant, and viewed him as nothing
more than a cooperating witness in the case against Smth.
Def endant agreed to acconpany Speyrer to Baton Rouge, where the
pol ygraph test was to be performed. Oficer Brad Cook conducted
t he pol ygraph exam nation. He infornmed defendant that he coul d not
be forced to submt to the examnation, stating "I want you to
remenber that just 'cause you' re here doesn't nean you have to stay
here, because you're free to | eave anytinme you wish." Oficer Cook
then attached the pol ygraph machi ne to def endant and began aski ng
him "pre-interview' questions for background information. Cook
agai n advi sed defendant he was not under arrest, could | eave at any
tinme and al so could ask for an attorney and one woul d be appoi nt ed.

During the pre-interview, defendant conplained that the straps for



t he polygraph machine were unconfortable, and Cook offered to
renove them He then asked defendant, "[y]ou don't want the test?
Did you take care of Sheila yourself?" Defendant replied that he
killed Sheila Smth, and went on to give a full confession.
Before the state may introduce a confession into
evidence, it nust affirmatively show that the statenent was
vol untary and not induced by fear, duress, intimdation, nenaces,
i nducenents, or promses. La. Code &im P. art. 703(D); La. R S

15:451; State v. Bourque, 622 So. 2d 198 (La. 1993). The test for

voluntariness requires a review of the totality of the circunstanc-
es under which the statenent was given; any inducenent offered is

but one factor in that analysis. State v. Lewis, 539 So. 2d 1199

(La. 1989). Statenents by police to a defendant that he woul d be
better off if he cooperated are not "prom ses or inducenents

designed to extract a confession.”" State v. Petterway, 403 So. 2d

1157, 1160 (La. 1981); State v. Dison, 396 So. 2d 1254 (La. 1981).

In the instant case, defendant contends his confession
was not voluntary because Cook threatened that if he did not take
t he pol ygraph test, he would go to jail. For exanple, he contends

t hat he asked Cook whether he would be put in jail if he didn't

take the test, to which Cook commented, "if you take this and fail
this, you're going to jail." Defendant then asked, "[a]nd if |
don't take it, I'mstill going to jail?" Cook replied, "I don't

want you to turn out a liar, okay?"

W do not find that defendant's fear of jail rendered his
confession involuntary. Defendant was repeatedly told by Cook that
he was free to | eave and did not have to take the pol ygraph exam
The subject of jail was first brought up by defendant, not Cook.
Based on defendant's earlier statenments to police regarding the
guns and jewelry, he should have realized that he coul d have been
arrested as an accessory after the fact. Therefore, we find
not hi ng m sl eading in Cook's comments on this subject.

Def endant further contends that Cook made inperm ssible



i nducenments to himto confess by telling himif he were truthful he
would be dealt with differently than a defendant who took the
pol ygraph test and was found to be telling a lie. He asserts that
Cook told him that if he confessed, he mght go to jail, but
"probably won't go there for a lifetinme which is a long, |ong
tine." He also asserts that Cook made prom ses that he would talk
to the judge and do whatever he could to help.

We conclude that although sone of Cook's remarks are
probl ematic, when the coments are taken in their entirety, they
are not inproper. The thrust of Cook's coments were that
def endant woul d have an easier tinme if he confessed. Rather than
bei ng prom ses or inducenents designed to extract a confession
t hese cormments were "nore |likely nusings not nuch beyond what this
def endant m ght well have concluded for hinself." Petterway, 403
So. 2d at 1160. Therefore, we do not find Cook's comments rendered
def endant's confession involuntary.

Lastly, defendant argues that any statenents nade by Cook
to himshould be considered in light of defendant's limted nental
capacity. He contends his nental deficiencies support his claim
that his confession was not vol untary.

Initially, we note that defendant's I.Q was scored at
77, which does not even place him in the borderline nentally

retarded range. See Penry v. Lynaugh, 492 U. S. 302 (1988). In any

event, this court has held that dimnished nental or intellectual
capacity does not of itself vitiate the ability to make a know ng
and intelligent waiver of constitutional rights and a free and

voluntary confession. State v. Brooks, 541 So. 2d 801 (La. 1989);

State v. Lindsey, 404 So. 2d 466 (La. 1981); State v. Anderson, 379
So. 2d 735 (La. 1980). The state bears the burden of proving that

the nmental defect or condition did not preclude the voluntary and

knowi ng giving of a confession. State v. Lews, 412 So. 2d 1353
(La. 1982). In the instant case, based on the testinony of the

of ficers who took the confession, especially that they had spoken



with defendant on nore than one occasion, and the detailed
confession itself, we conclude that the state carried its burden of
showi ng that defendant's condition did not preclude the giving of
a voluntary and know ng conf essi on.

In sum we find that defendant's confession was freely
and voluntarily nmade. The record reflects that defendant vol un-
tarily agreed to take a pol ygraph examnation and talk with police.
Def endant was given his Mranda rights and, after being made aware
of his rights, continued to talk with Cook. During the interview,
def endant was not under arrest nor was he in a coercive custodi al
at nosphere. Consequently, the trial judge did not err in finding
t hat defendant freely and voluntarily confessed.

Assignnment of Error No. Il is without nerit.

GUI LT PHASE | SSUES®

Assi gnment of Error No. V

Def endant contends that the trial judge erred in
excluding hearsay testinony at trial that Rodney Gllespie
confessed to killing the victim He argues that the exclusion of
this evidence interfered wwth his constitutional right to present
a defense.

At trial, defendant sought to establish that Rodney
G llespie confessed his involvenment in the nurder to severa
i ndi vi dual s. Gllespie was unable to be served with a subpoena
because he was working of fshore. However, defendant sought to call
as W tnesses Joe Jenkins, Arthur Jones, Janes Washington and
WIlfred Freeman, claimng these wtnesses would testify that
G |l espie confessed his involvenent in the nurder. The trial judge

denied the reception of any hearsay testinony, ruling that

> Only those guilt phase errors in which a contenporaneous

objection was raised will be addressed on appeal. See State v.
Sepul vado, 93-2692 (La. 4/8/96), _ So. 2d __ ; State v. Taylor
93-2201 (La. 2/28/96), 669 So. 2d 364. Accordingly, Assignnents
of Error Nos. VII and VIII will not be addressed.

9



def endant could not "call as w tnesses those individuals that have
been told by Rodney Gllespie, a person that is not on trial, that
he was the one who actually killed Sheila Smth." Nonethel ess, the
trial judge apparently did not adhere to this ruling, since all the
w t nesses defendant sought to call, with the exception of Arthur
Jones, did testify at trial.

In Chanbers v. Mssissippi, 410 U S. 284, 302 (1973), the

United States Suprenme Court held that "where constitutional rights
directly affecting the ascertainnent of guilt are inplicated, the
hearsay rule may not be applied nechanistically to defeat the ends

of justice." In State v. Gemllion, 542 So. 2d 1078 (La. 1989),

we recogni zed that while hearsay shoul d generally be excluded, if
it is reliable and trustworthy and its exclusion would interfere
with the defendant's constitutional right to present a defense, it

should be admtted. See also State v. Van Wnkle, 94-0947 (La.

6/ 30/95), 658 So. 2d 198, 201 (reversible error to exclude hearsay
evi dence suggesting that defendant's roonmate killed victin.

In the instant case, we need not decide whether the trial
judge's ruling was in error, since the record reveals that nost of
t he evidence "excluded" by the trial judge was in fact testified to
by various defense witnesses wthout objection fromthe state. For
exanpl e, Janes Washington was called as a wtness. Al t hough he
deni ed any involvenent in the victims nurder, defendant inpeached
him with previous statenments he made to the Avoyelles Parish
authorities wherein he inplicated hinself in, at a mnimm a
burglary of the residence. Joe Jenkins testified that Washi ngton
told himthat he saw Gllespie go into the Smth residence, heard
sonme shots and saw G|l espie running out with a small paper bag.
Wlfred Freeman, who knew Washington and G llespie from jail
testified that Washington told himthat Gllespie killed Sheila
Smth. According to Freeman, Washington told himhe and G| espie
went to the Smth residence "to do sone stealing," stealing cars,

and riding |awnnowers. Washington told Freeman that Gl espie

10



"didn't have to kill the girl." Freeman went on to testify that
Washington told himthe victimwas laying with her |egs open and
commented on seeing her genital area. Finally, Freeman testified
t hat Washington told him

when they got over there he say, she went to

hollering, and | think [G|lespie] grabbed her

by the hair and pulled her and he say she took
of f running and she holl ered again and he say

[G Il espie] shot her. | think [GI]espie]
shot her four or five tinmes but | think he say
she was hit once in the face, | think, four

times | think he say she was hit.

In addition to this testinony, Oficers Venable and Lenoine
testified about their investigation and statenents they took from
Washi ngton and G | | espi e.

In sum a review of the record indicates that defendant
was able to put on anple evidence connecting Gllespie with the
murder. The only w tness defendant stated he wanted to call but
did not was Arthur Jones. Gven the fact that the trial judge was
not adhering to his ruling regarding the hearsay testinony, it is
unli kely he woul d have prevented defendant fromcalling Jones if he
had so desired. In any event, it appears that Jones' testinony
woul d have been substantially simlar to the testinony of other
wi t nesses who testified on this issue.® Therefore, we are unable
to conclude that defendant's constitutional right to present a
defense was inpaired in any way by the trial judge's ruling.

Assignnment of Error No. Vis without nerit.

Assi gnment of Error No. XVI

Def endant contends there was insufficient evidence to
support his conviction for first degree nurder.

The constitutional standard for testing the sufficiency

6 In his brief, defendant indicates that Jones had al so
been in prison with Gllespie. G IIlespie supposedly told Jones
about the killing, that he had "killed the bitch" and was not
worried. Gllespie also allegedly stated that "the nurder weapon
was thrown into a bayou or river, or sonething, in the Mansura
area."

11



of evidence, enunciated in Jackson v. Virginia, 433 US. 307

(1979), requires that a conviction be based on proof sufficient for
any rational trier of fact, viewing the evidence in the |ight nost
favorable to the prosecution, to find the essential elenments of the

crime charged beyond a reasonabl e doubt. To convict defendant of

first degree nurder, the state needed to prove the killing of a
human bei ng when the offender has specific intent to kill and has
been offered or has received anything of value for the killing.

La. R'S. 14:30 A(4).

In the instant case, the state's case was built on defendant's
confession. Defendant told police that Smth had hired himto kill
the victim that he went to the Smth residence and shot the victim
in the face and that Smth paid him $10, 000 of a prom sed $50, 000
for the job. By contrast, defendant attenpted to nount a defense
of innocence by presenting evidence that another individual
confessed to the crime. The jury, as trier of fact, determ ned
that the state's theory of the case was nore credible than
defendant's theory. Therefore, we conclude that a rational trier
of fact, after viewng the evidence in the light nost favorable to
t he prosecution, could have found beyond a reasonabl e doubt that
def endant was qguilty of the first degree nurder of Sheila Smth.

Assignnent of Error No. XVI is without nerit

PENALTY PHASE | SSUES

Assi gnment of Error No. 111

Def endant contends that the prosecution violated his due
process rights when it disputed at the penalty phase the presence
of the mtigating factor that defendant was acting under Smth's
"dom nation and control,"” but presented evidence of the sane at
Smth's trial. He argues that at Smth's trial (which began sone
two years after defendant's trial), the state presented evidence to

support the theory that defendant was under the dom nation and

12



control of Smth.’

At defendant's trial, the state refuted the defense's
contention that defendant was acting under the dom nation and
control of Smth. The prosecutor argued against the presence of
this mtigating factor in his penalty phase opening statenent,
noting that Cefus Lacart had declined Smth's offer to kill his
w fe and that defendant "even declined the offer at first, you
know, without retaliation or retribution.” The prosecutor went on
to argue that defendant coul d have declined the offer because Smth
had not threatened him During penalty phase closing argunents,
the prosecutor argued, "[mitigating circunstances, there are
none. "

By contrast, in Smth's trial, the thrust of the state's
case was that Smth manipulated and coerced defendant into
commtting the nmurder. In support, the state presented the
testinony of Charlene Coco, the victims aunt, who testified that
Smth boasted about how defendant | ooked to himas his Parrain, or
godf ather, and would do anything Smth asked him to do. I n
addition, during the state's opening statenent at Smth's trial,
t he prosecutor described defendant as a teenager who was nani pul at -
ed and coerced into commtting a homcide by a wealthy and power f ul
planter from Cottonport, referring to defendant as "ni neteen years
old, a young bl ack farm worker under the dom nation and control" of
Smi t h.

In State v. Wngo, 457 So. 2d 1159, 1166 (La. 1984),

cert. denied, 471 U S. 1030 (1985), the defendant nmade a simlar
argunment, contending that the prosecutor adopted an inconsistent
view of the evidence in the trial of his co-defendant. This court

rejected this argunent, stating:

" Defendant filed a notion to supplenment the record on
appeal with transcripts fromSmth's trial. The notion was
denied by this court; however, the court allowed defendant to
file certified copies of the transcript fromSmth's trial as
exhibits to his brief.

13



This case does not present a situation in
whi ch the prosecutor has adopted such a funda-
mental |y inconsistent position in the separate
trials of two co-perpetrators that basic
fairness mght require the trial court to
permt the exposure of the inconsistent posi-
tions. Here, there was sinply a question of
the prosecutor's enphasis on the facts rel at-
ing to culpability of the particul ar defendant
on trial. Each defendant had attenpted to
shift culpability to the other, and the prose-
cutor in each case sinply pointed out to the
jury the evidence reflecting on the cul pabili -
ty of the defendant on trial and the reason-
abl e inferences drawn fromthe evidence.

We think the present case presents an anal ogous situa-
tion. Al though the state's positions in defendant's trial and
Smth's trial may appear inconsistent at first glance, this
appearance results fromthe fact that the state's enphasis as to
culpability was different in the two trials. In Smth's trial, the
thrust of the state's case was to show Smth's culpability for the
murder -- i.e., even though he did not pull the trigger, he was
able to use defendant as the instrunentality for the nurder. By
contrast, in defendant's trial, the state argued that Smth's
control over defendant did not rise to the level of a mtigating
factor, since Smth's control was not so pervasive that defendant
could not have declined the offer without fear of retribution.
Therefore, we conclude that any inconsistencies in the state's
position in the two trials does not rise to the |evel of fundanen-
tal unfairness.?

Assignnment of Error No. IIll is without nerit.

Assi gnment of Error No. VI

8 Def endant al so rai ses the issue of whether the prosecu-
tor failed to disclose potentially excul patory evidence, such as
the testinony of Charlene Coco. Since Ms. Coco's testinony was
presented by the state at Smith's trial, which took place
approximately two years after defendant's trial, it is inpossible
for us to determ ne on the record before us whether the state
knew of the existence of this wtness at the tinme of defendant's
trial. Accordingly, we decline to pass on this issue at this
time. However, we reserve defendant's right to file an applica-
tion for post conviction relief on this issue.
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Def endant contends he was prejudiced by the state's
introduction of evidence that one of the defense w tnesses had
recei ved a nedical discharge froma life sentence. He argues this
evi dence prejudiced the jury as to the neaning of a life sentence.

At the guilt phase, defendant called WIfred Freeman as
a wtness. Freenan stated he was "very frightened" about testify-
ing because he had a heart condition. He testified about a
conversation between him and the district attorney, in which he
told the district attorney, "I'mdying fromny heart transplant and
|"'mgoing to ask you to help ne get out [of jail]." According to
Freeman, the district attorney told him "have your doctor send ne
a paper."” During the state's cross-exam nation of Freeman, the
foll ow ng coll oquy occurred:

Q Al right, well, let ne ask you sonet hi ng.

| prosecuted you for second degree nurder,

huh?

A Yes, sir.

Q You're serving alife term huh?

A Yes, sir.

And | found out a couple of years ago that

you had gotten sone doctor to let you out of a

life sentence at Angol a.

A Yes, sir.

Q@ And you were back here in this community

and | found out fromthe victimthat you were

having a wel cone hone party.

A: No sir, it was with ny famly at a birth-
day.

Q But | had you back in Angola, didn't [?

A Sure, you said you wish |I'd die over
t here.
Q Life, Iife means you stay until you die, |
thought. | didn't know sone doctor could |et
you go.

Def endant i nmredi ately objected, and the trial judge sustained the
objection. Defendant noved for a mstrial, on the ground that the
"jury is infected by thinking life doesn't nean life." The trial

j udge denied the notion for mstrial, but adnonished the jury "to

15



overl ook both the questions and statenents nade by [the prosecutor]
in connection with what he may or may not have done or what may or
may not have been done.”

We have held that the conditions under which a person
sentenced to life inprisonnment wthout benefit of probation, parole
or suspension of sentence can be released in the future are not a
proper consideration for a capital sentencing jury and should not

be discussed in the jury's presence. State v. Lindsey, 404 So. 2d

466 (La. 1981), cert. denied, 464 U.S. 908 (1983). However, not

al | discussions of pardons mandate reversal. For exanple, in State
V. 3 ass, 455 So. 2d 659 (La. 1984), we held that the state's cross
exam nation of a defense expert witness on corrections did not
interject an arbitrary factor into the proceedings, since the
def ense had opened the door to the subject.

In the instant case, although we feel the prosecutor's
comments were inproper, we do not believe they rise to the |evel of
introducing an arbitrary factor in the sentencing procedure.
First, we note these comments were introduced during the guilt
phase, not the penalty phase, distinguishing this case from cases

such as Lindsey and State v. Sonnier, 379 So. 2d 1336 (La. 1979),

where the offending comments were nmade during the penalty phase.
Def endant pronptly objected to the coments, and the trial judge
adnoni shed the jurors to overl ook the prosecutor's statenents and
gquesti ons. Unlike the comrents in Lindsey and Sonnier, the
comments in the instant case were not directed at defendant, but
rather at an unrelated wi tness who had been convicted of second
degree (as opposed to first degree) nmurder. Moreover, we find that
as in dass, defendant hinself may have opened the door to this
line of inquiry by asking the w tness about his medical condition
and his conversations with the district attorney regarding his
condition. Likew se, during the penalty phase, defendant put on
the testinony of Dora Rabalais, the Director of Legal Prograns for

the Louisiana State Penitentiary. M. Rabalais testified regarding
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commutations, indicating it was a "rare occasion” for an inmate to
be released from a life sentence. On cross-exam nation, M.
Rabal ai s was specifically asked about WIlfred Freeman. Although
she was not famliar with his case, she stated on re-direct that
medi cal discharges were wusually "reserved for people who are
termnally ill." Based on all these factors, we are unable to
conclude that the prosecutor's brief coments in the guilt phase
introduced an arbitrary factor into the penalty phase.®

Assignnment of Error No. VI is without nerit.

SENTENCE REVI EW
Article 1, section 20 of the Louisiana Constitution
prohi bits cruel, excessive, or unusual punishnment. La. Code Crim
P. art. 905.9 provides that this court shall review every sentence
of death to determine if it is excessive. The criteria for review
are established in La. Sup. &. R 28, 8 1, which provides:
Every sentence of death shall be reviewed by
this court to determne if it is excessive. In
determ ni ng whet her the sentence i s excessive
the court shall determ ne:
(a) whether the sentence was inposed
under the influence of passion, prejudice or
any other arbitrary factors, and
(b) whether the evidence supports the
jury's finding of a statutory aggravating
ci rcunst ance, and
(c) whether the sentence is dispropor-
tionate to the penalty inposed in simlar

cases, considering both the crine and the
def endant .

(a) PASSI ON, PREJUDI CE OR ANY OTHER
ARBI TRARY FACTORS

Def endant contends that arbitrary factors were introduced

 Defendant al so objects to the prosecutor's comment in the
closing argunent at the penalty phase, in which the prosecutor

stated, "I spend about one fourth of ny time objecting to the
board of parole and pardons on the release of |ife inprisonnment
prisoners.” Again, we find this statenent inproper; however, we

are unable to conclude that this brief coment introduced an
arbitrary factor into the sentencing proceedi ng.

17



into the proceedings by introduction of evidence that one of the
defense witnesses had received a nedical discharge froma life
sentence. W have considered this argunment in our discussion of
Assignment of Error No. VI and found it to be without nerit.

There is no evidence that passion, prejudice or any other arbitrary
factors influenced the jury in its recomendation of the death

sent ence.

(b) STATUTORY AGGRAVATI NG Cl RCUMSTANCES

The jury in its verdict found the foll ow ng aggravating
ci rcunst ances:

(a) the offender offered or has been offered

or has given or received anything of value for

the comm ssion of the offense. (La. Code Crim

P. art. 905.4(A)(5)).

(b) the offense was commtted in an especially

hei nous, atrocious or cruel manner (La. Code

Cim P. art. 905.4(A)(7));
The evidence anply supports the conclusion that defendant was
of fered or received sonething of value for the killing, since his
confession established that he received $10,000 of a prom sed
$50,000 fromSmith for killing the victim

Since we find this aggravating circunstance is clearly
supported by the record, we find it unnecessary to address whet her
the jury erred in finding the offense was conmtted in an especi al -
Iy heinous, atrocious or cruel manner. The failure of one
aggravating circunstance does not invalidate others, properly

found, unless introduction of evidence in support of the invalid

circunstance interjects an arbitrary factor into the proceedings.

State v. Martin, 93-0258 (La. 10/17/94), 645 So. 2d 190, 201.
Since the evidence supporting the other aggravating circunstance
was part of the facts surrounding the nmurder, it is clear that
adm ssion of this evidence did not interject an arbitrary factor

into the proceedi ngs.
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(c) PROPCRTI ONALI TY TO THE PENALTY | MPOSED
IN SI'M LAR CASES

Federal constitutional |aw does not require a proportion-

ality review Pulley v. Harris, 465 U S. 37 (1984). Nonet hel ess,

La. Sup. C&G. R 28, 8 4(b) provides that the district attorney
shall file wth this court a list of each first degree nurder case
tried after January 1, 1976 in the district in which sentence was
i nposed. The state's list reveals that eight first degree nurder
cases were tried in the Twenty-Seventh Judicial District, consist-
ing of St. Landry Parish, since January 1, 1976. Qur research
reveals that jurors in the Twenty-Seventh Judicial D strict have
recommended the death penalty in two cases since January 1, 1976.1°

G ven the scarcity of conparable cases in St. Landry
Parish, it is appropriate to | ook beyond the judicial district in
whi ch sentence was inposed and conduct the proportionality review

on a state-wide basis. State v. Davis, 92-1623 (La. 5/23/94), 637

So. 2d 1012, 1030-1031.

Throughout the state since 1976, there have been
relatively few murder for hire convictions in conparison to other
first degree nmurder convictions. |In nost cases arising under La.

R'S. 14:30(A)(4), a life sentence has been recommended. ! However,

10 Both sentences have been vacated. In State v. Carnouche,
508 So. 2d 792 (La. 1987), this court affirmed the conviction and
sentence on original hearing. However, on rehearing, we reversed
the conviction and sentence and remanded for a new trial, finding
def endant was deni ed effective assistance of counsel because of a
conflict of interest. Defendant then pled guilty to first degree
murder and received a life sentence. In State v. Bates, 495 So.
2d 1262 (La. 1986), we affirnmed the conviction and sentence.
Def endant filed a post-conviction relief application alleging a
conflict of interest between defense counsel and the district
attorney. The application was granted and a hearing held at
which tinme an agreenent was reached by all attorneys of record.
The sentence of death was set aside and defendant was resentenced
tolife inprisonment. See State ex. rel. Bates v. Pavy, 481 So.
2d 1326 (La. 1986).

11 See State v. Jones, 607 So. 2d 828 (La. App. 1st Cir.
1992), wit denied, 612 So. 2d 79 (La. 1993); State v. Velez, 588
So. 2d 116 (La. App. 3d Gr. 1991), wit denied, 592 So. 2d 408
(La. 1992); State v. Flem ng, 574 So. 2d 486 (La. App. 4th Gr.
1991); State v. Seward, 509 So. 2d 413 (La. 1987); State v.
Whodcock, No. 275-167 "1", as reported in State v. Koll, 463 So.
2d 774 (La. App. 4th Cr.), wit denied, 467 So. 2d 1131 (La.

(continued. . .)
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in State v. Smth, 600 So. 2d 1319 (La. 1992), a death sentence was

imposed in a nmurder for hire case.!? In Snmth, the co-defendant,
Ant hony Scire, paid Smth to construct an explosive device and
affix it to the victims pick-up truck. The victimwas targeted
because he had testified agai nst several individuals on charges of
conspiracy to distribute cocaine in Florida.

Al t hough we recognize that the death penalty has been
infrequently applied in cases involving nmurder for hire, we do not
find this fact alone is dispositive on the issue of proportionali-
ty. As we stated, there have been relatively few nurder for hire
cases in Louisiana. If we were to hold, based on the snall
sanmpling of cases that we have, that the inposition of death is
di sproportionate sinply because other juries recommended life in
t he precedi ng cases, we would forever preclude the possibility of
i nposing a death sentence in a nurder for hire case.

Def endant further suggests that the sentence in his case
i's disproportionate when conpared to the sentence of |life inprison-
ment that Joey Smth received when he was subsequently tried for
first degree murder.®® However, the fact that a co-defendant has
received a nore |lenient sentence does not necessarily indicate that

the penalty inposed on the defendant is excessive. State v. Day,

414 So. 2d 349 (La. 1982). Individualizing a sentence can not be
done w thout independently considering the nerits of each case.

State v. Rogers, 405 So. 2d 829 (La. 1981).

(... continued)
1985); State v. Ester, 458 So. 2d 1357 (La. App. 2d Gr. 1984),
wit denied, 464 So. 2d 313 (La. 1985); State v. Johnson, 438 So.
2d 1091 (La. 1983); State v. Witt, 404 So. 2d 254 (La. 1981);
State v. Sylvester, 388 So. 2d 1155 (La. 1980).

2 This court reversed defendants' convictions and sen-
tences on the ground an erroneous reasonabl e doubt instruction
was used. On remand, Smth was acquitted by a jury on retrial
and the state allowed Scire to plead to mansl aughter.

3 In connection with this argunent, defendant filed a
motion to remand the case for an evidentiary hearing, based on an
affidavit fromone of the jurors in his case, stating the juror
woul d not have voted for the death penalty if he had known Smth
woul d receive a life sentence. W decline to rule on this notion
at the present tine, finding it is nore properly raised on
application for post-conviction relief.
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Consi dering the independent nerits of each case, we do
not find it is inconsistent for one jury to inpose death in the
case of the person actually commtting the nmurder and for another
jury to inpose a life sentence in the case of the person who
ordered the nmurder, but did not actually conmt it. Wile Smthis
responsible for setting events in notion, the fact remains that
defendant actually pulled the trigger and commtted the murder
Therefore, we do not find the mere fact that Smth received a life
sentence nmakes defendant's death sentence di sproportionate.

The Uniform Capital Sentence Report and the Capital
Sent ence I nvestigation Report indicate that defendant is a black
mal e born on July 28, 1965. He was approxinmately 19 years old at
the tine of the offense. Defendant was nmarried on June 22, 1985
and has fathered three children, ages six, four and two. Before
his arrest, he was residing wwth his wife and three children.

Defendant is the oldest of nine children. H's parents
were divorced around the tinme of the offense. Defendant was born
in Pineville and grew up in Cottonport, Louisiana, where he resided
until age 20 when he noved to Dallas, Texas. |In school, defendant
completed the fifth grade before quitting altogether at age 16. He
then enrolled at the Cottonport Vo-Tech School in a nechanics class
whi ch he conpl eted. Defendant has a borderline |evel of intelli-
gence placing him below 94 percent of the general population in
mental capacity. Defendant admts to occasional beer consunption
and regul ar use of marijuana; however, there is no indication that
al cohol or drugs were involved in the instant offense.

The reports also reflect that defendant has been gainfully
enpl oyed since 1982 and his jobs have included bricklayer hel per,
farm |l aborer, security guard, truck driver, enployee at Taco Bell,
enployee at Rick's dass Detail Co. and narble setter helper.
Def endant al so indicates that he was enpl oyed between 1982 and 1985
by Joey Smth, as a farm |aborer and has worked for Smith on a
part-tinme basis since age 11. The reports further indicate that

def endant has no juvenile or adult crimnal history.
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After having considered the above factors, we are unable
to conclude that the sentence of death in the instant case is
di sproportionate to the penalty inposed in simlar cases, conside-
ring both the crinme and the defendant.

Hence, based on the above criteria, we do not consider
t hat defendant's sentence of death constitutes cruel, excessive, or

unusual puni shnent.

DECREE

For the reasons assigned, defendant's conviction and
sentence are affirnmed for all purposes except that this judgnent
shal |l not serve as a condition precedent to execution as provided
by La. RS 15:567 until (a) defendant fails to petition the United
States Suprene Court tinely for certiorari; (b) that Court denies
his petition for certiorari; (c) having filed for and been deni ed
certiorari, defendant fails to petition the United States Suprene
Court tinely, wunder their prevailing rules, for applying for
rehearing of denial of certiorari; or (d) that Court denies his

application for rehearing.
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