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In this prosecution of defendant for fatally stabbing the
current lover of his estranged girlfriend, Mchelle CGuy, the
prosecutor revealed to the defense for the first time in his
opening remarks to the jury that wwthin mnutes of the offense,
the defendant had returned to the scene and confided to Gregory
@Quy, Mchelle's uncle, that he had been "waiting to do this."
The defense noved "in the alternative" for a mstrial or
exclusion of the statenment on grounds that the prosecution had
failed to provide notice of the statenent required by La.C.C.P
art. 716(B). Dissatisfied with the state's di scovery responses,
filed into the record after a change in prosecutors and after the
defense had withdrawn all of its pretrial notions including its
di scovery requests follow ng the state's disclosure of the
initial police report, the trial court excluded the statenment but

denied a mstrial. The Fourth Crcuit denied the state's m d-

trial emergency wit fromthat ruling, State v. Brazley, 96-0556
(La. App. 4th Gr. 3/12/96), and thereafter Gegory CQuy testified

wi t hout mentioning defendant's statenent.

" KIMBALL, J. not on panel. See Rule IV, Part Il, Sec. 3.
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On appeal follow ng the defendant's conviction for second
degree nurder, the Fourth Grcuit found that exclusion of the
statenent did not cure a nore fundanental and pervasive error
that as the result of its discovery violation, the state had
inpaired the defendant's right to prepare his defense by
m sl eading himw th regard to the strength of its case and
undercutting his trial strategy "geared toward show ng that the
jilted lover [the defendant] may have kill ed because of jeal ousy
and, that, because no one was present at the actual killing,
there m ght have been provocation, or perhaps even self-defense.”

State v. Brazley, 96-1657, pp. 10-11, (La. App. 4th G

11/5/97), 703 So.2d 87, 92. Finding nmerit in the sole assignnent
of error urged by the defendant, the court of appeal concl uded
that the failure of the trial court to grant defense counsel's
m strial notion constituted reversible error. Brazley, 96-1657,
pp. 12-13, 703 So.2d at 93.

We agree that the defense counsel's withdrawal of his
di scovery requests when he received a copy of the initial police
report did not give the state a free hand to use Louisiana's
di scovery articles as a vehicle for m sleading the defense with
regard to the strength of its case. Louisiana's discovery rules
"are intended to elimnate unwarranted prejudice arising from
surprise testinony and evidence," and when the defendant "is
lulled into a m sapprehension of the strength of the state's case
t hrough the prosecution's failure to disclose tinely or fully,"”

basic unfairness may result. State v. Allen, 94-2262, p. 4 (La.

11/13/95), 663 So.2d 686, 688 (citations omtted). In response
to a tinely discovery request, the state nust therefore inform

t he defense of "the existence but not the contents" of any oral
statenent "of any nature"” it intends to introduce at trial, "with
information as to when, where and to whom such oral

statenent was nmade." La.C. Cr.P. art. 716(B). Neverthel ess,
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mstrial is only one of several renedies provided by La.C.C.P
art. 729.5 for discovery violations. The trial court may also in
its discretion grant a continuance or may prohibit introduction
of the evidence not disclosed in a tinely manner. State v.

Kni ght on, 436 So.2d 1141, 1152 (La. 1983); State v. lLee, 364

So. 2d 1024, 1027 (La. 1978).

In this case, defense counsel noved alternatively for
sanctions under art. 729.5 before the court ruled on his mstrial
motion. To that extent, defense counsel may have wai ved any
further relief when the court granted his notion to exclude the
statenent. Even assum ng that counsel did not acquiesce in the
denial of his mstrial notion, however, the state had not
affirmatively msled the defense with regard to the strength of
its case. Its discovery responses specified the date, tinme, and
pl ace of the offense and gave notice of its intent to introduce
"any and all res gestae statenents.” Although the state had no
duty to disclose the content of the defendant's oral statenent,
the notice was inconplete because it failed to specify the person
to whom t he defendant had addressed his remark, as art. 716(B)
requi res. Counsel considered the answer not only inconplete but
al so m sl eadi ng because he had assuned that "since no one [el se]
was present” in the bedroom where the defendant stabbed the
victimafter forcing his way past his former girlfriend into her
apartnent, the state had "nmeant nothing" by its apparently pro
forma response. The state had, however, also specifically
identified the other persons on or near the scene placed at risk
by the defendant's hom cidal act, including Gegory GQuy, and its
noti ce was broad enough to enconpass the defendant's statenents
and acts witnessed by themimmedi ately after the offense as an
integral part of the charged transaction despite his nonentary
departure fromthe scene to secure his vehicle before returning

to di spose of the victins body. See State v. Bates, 495 So. 2d
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1262, 1270-71 (La. 1986); State v. Shilling, 440 So.2d 110, 113

(La. 1983).

Per haps because he had already withdrawn all of his notions,
or because his own private investigator had interviewed severa
of the witnesses, including Mchelle Guy, whose prior volatile
relationship with the defendant formed the core of the
mans| aught er defense, counsel did not ask for a nore
particul ari zed response fromthe state before trial. Wile
counsel suggested during trial that a nore specific answer "would
have been sonething we would have followed up on in an
investigation," he did not dispute the prosecutor's assertion
that the defense investigator had al ready approached G egory Cuy.
Apparently of his own accord and not at the instance of the
District Attorney's Ofice, the wwtness had refused to speak with
t he investigator.

On this record, the trial court did not abuse its discretion
by concluding that any failure by the state to conply with
di scovery had not so inpaired preparation of the defense that a
mstrial, as opposed to exclusion of the evidence, afforded the
only adequate renedy under art. 729.5. Although the record does
not indi cate whether the court nade good on its resolve to
caution jurors that the remarks of counsel during opening and
closing statenents did not constitute evidence to consider during
del i berations, the single reference to the statenent by the
prosecutor during his opening remarks told jurors no nore than
what they would learn fromthe testinony of Mchelle Guy that the
def endant had known of her relationship with the victimbefore
the night of the offense, that it angered him and that it goaded
himinto making threats to her. Mchelle Guy had found the
threats sufficiently credible to caution the victimon the night

of the offense to park around the corner fromher apartnent in an
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effort to avoid precipitating the fatal confrontation which then
fol | oned.

Accordingly, we reverse the decision of the court of appeal,
reinstate the jury's verdict of second degree nurder and affirm
the defendant's conviction for second degree nmurder and his
sentence of life inprisonnent at hard | abor w thout benefit of
parol e, probation, or suspension of sentence.

JUDGVENT OF THE COURT OF APPEAL REVERSED,; VERDI CT REI NSTATED,

CONVI CTI ON AND SENTENCE AFFI RVED
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