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In this prosecution for second degree nurder, the defendant
told jurors that he fired the fatal shot fromthe passenger seat
of the truck driven by his girlfriend, Ann Marie Tuccio, and
parked in a highway turnaround | ane, as the victimreached into
the vehicle's cab through the driver's side door and throttled
Tucci o, a sonetime conpanion of both nmen. The defendant gave a
simlar tape recorded account to East Baton Rouge Parish deputies
after his arrest. The state did not introduce that statenment in
its case in chief but used portions of it to inpeach specific
details of the defendant's testinony, over defense counsel's
repeated objections that La.R S. 15:450 required the state to
play the entire statenent for the jury. Counsel renewed his
obj ecti ons when the state called on rebuttal the detective who
gquestioned the defendant and again referred to parts of the
statenent in its direct examnation. The trial court once nore
overrul ed defense objections but also informed counsel that in
his cross-exam nation of the officer, "[i]f you want to ask him
about the good parts, you'll be free to do that also."

On appeal of the defendant's subsequent conviction and

sentence for manslaughter, the First Crcuit reversed and

*

Marcus, J., not on panel. See Rule IV, Part IIl, § 3.



remanded the case for retrial on the basis of State v. Haynes,

291 So.2d 771 (La. 1974), accurately described by the court of
appeal as a case in which "[t]he failure to contenporaneously
introduce the totality of an incul patory statenent, as opposed to
sel ected excerpts, was pronounced a violation of fairness in

t hose instances when the defendant requests the [introduction of

the] entire statenent.™ State v. Duke, 96-2738, pp. 5-6 (La.

App. 1st Gr. 11/7/97), 702 So.2d 1175, 1178. W granted the
state's application for review because our earlier decision in

State v. Jones, 263 La. 1012, 270 So.2d 489 (1972), and not

Haynes, controls the outcone in this case. W reverse
accordingly.

La. R S. 15:450 provides that "[e]very confession, adm ssion
or declaration sought to be used agai nst any one nmust be used in
its entirety, so that the person to be affected thereby may have
the benefit of any excul pation or explanation that the whole
statenent may afford.” The statute enbodies "a rule of fairness
observed in Anerican jurisdictions.” Haynes, 291 So.2d at 773;
see, e.qg., Fed. R Evid. 106 ("When a witing or recorded
statenent or part thereof is introduced by a part, an adverse
party may require the introduction at that time of any other part
or any other witing or recorded statenent which ought in
fairness to be consi dered contenporaneously with it."). The
principle derives fromthe common-|law rul e of conpl eteness. See

Beech Aircraft Corp v. Rainey, 488 U. S. 153, 171, 109 S. Ct. 439,

451, 102 L.Ed.2d 445 (1988). Although opinions differed over the
guestion of "whether the proponent in the first instance nust put
in the whole" of a statenent, there was "and coul d be no

di fference of opinion as to the opponent's right, if a part only

has been put in, hinmself to put in the remainder." 7 J. Wgnore,

Evi dence § 2113, p. 653 (Chadbourn rev. 1978); see al so Rai ney,

488 U. S. at 172, 109 S.Ct. at 451 ("[When one party has made use

of a portion of a docunment, such that m sunderstandi ng or



distortion can be averted, only through presentation of another

portion, the material required for conpleteness is ipso facto

rel evant and therefore adm ssible under [Fed. R Evid.] 401 and

402.") (citing 1 J. Winstein & M Berger, Winstein's Evidence

para. 106(2), p. 106-20 (1986)). The rule applies to the cross-
exam nation of a witness on the basis of his prior statenent as
well as to the introduction of a statenent in the opposing
party's case in chief. Rainey, 488 U S at 172, 109 S.Ct. at
451; Haynes, 291 So.2d at 772; see also CA Wight & KW

Graham Federal Practice and Procedure: Evidence 8§ 5075 (1977).

In all of its aspects, the rule of conpl eteness serves two
purposes: (1) it "secure[s] for the tribunal a conplete
understanding of the total tenor and effect of the utterance,”

W gnore, Evidence 8 2113, p. 653; and (2) it guards against "the
danger that an out-of-context statenment nay create such prejudice

that it is inpossible to repair by a subsequent presentation of

additional material." Rainey, 488 U S. at 171, n. 14, 109 S.C

at 451 (enphasis in original); see also 1 McCorm ck on Evidence

856, p. 226 (Strong ed. 1992).

When the state does not introduce the statenent in its case-
in-chief and the defendant takes the stand of his own accord to
of fer an excul patory account of the circunstances charged agai nst
him the second danger is no |longer a concern, and the princi pal
objective of the rule of conpleteness is to prevent m sl eadi ng
the factfinder by taking certain portions of the prior statenent
out of context. Rainey, 488 U S at 171, n. 14, 109 S.C. at
451. W reversed in Haynes because the prosecutor not only used
part of the defendant's prior statenment to i npeach himon a fact
critical to his claimof self-defense, but also prevented the
defendant fromoffering any excul patory expl anati on of the
apparent discrepancy. 1d., 291 So.2d at 772. In Jones, on the
ot her hand, we found no violation of La.R S. 15:450, although the

prosecutor used a small portion of the defendant's |engthy grand



jury testinony to inpeach himon a single point over the defense
obj ection that he should introduce the entirety of the testinony,
because it was clear fromthe trial court's ruling that
"[d] ef ense counsel could have enpl oyed any part of the G and Jury
testinony he desired to use.” 1d., 270 So.2d at 499.

Haynes therefore does not stand for the proposition that in
all cases in which the state uses a defendant's statenment only
for purposes of inpeaching his trial testinony, the rule of
conpleteness in La.R S. 15:450 may only, and nust only, be
satisfied by the state without regard to the defendant's
opportunity to present fairly the excul patory tenor of the
statenent to the factfinder. 1In this case, the prosecutor's
cross-exam nation of the defendant reveal ed not only the ways in
whi ch his prior statenment appeared inconsistent with his trial
testinony on several factual details but also the extent to which

that prior statement was consistent with the critical conponent

of his excul patory account at trial: that he fired the fatal

shot as the victimstood in the opened door of the truck, |eaning
half way into the vehicle's cab to choke Tuccio. During the
state's rebuttal case, defense counsel returned to the sanme point
again in his cross-exam nation of the detective who took the
statenent, underscoring the excul patory portions of the statenent
for the jurors after the trial court properly denied the
prosecutor's objections that the statenents constituted self-

serving hearsay. See Rainey, 488 U S at 173, n. 18, 109 S. C

at 452 (remaining portions of the statenent constitute nonhearsay
as they nerely "contribute to a fuller understandi ng of the
material . . . already placed in evidence."). Counsel thereby
made his point that fromthe nonment of his arrest, the defendant
had gi ven a consi stent account of the final seconds before the
shooting, the truth as he knewit, even in the face of physical
evidence that the victimdied froma gunshot wound to the back of

hi s head and suggestions by the police during the interview that



he m ght wi sh to change his statenent accordingly. During its
rebuttal case, the state had marked the tape of defendant's
statenment for purposes of identification only, and it was
therefore readily available to defense counsel if he determ ned
that his cross of the officer did not adequately convey the
excul patory cast of the statenent.

Under these circunstances, we are satisfied that the
defendant's interests under La.R S. 15:450 were adequately
protected and that the jury was fully inforned of the essenti al
nature and content of his post-arrest custodial statenent.
Accordingly, the decision of the First Crcuit is reversed and
this case is remanded to the court of appeal for consideration of
t he defendant's renmai ning assi gnnents of error.
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