SUPREME COURT OF LOUISIANA

No. 97-C-1086 c/w No. 97-C-1125
NEIL HARRISON ET AL.
Versus

STATE OF LOUISIANA, THROUGH THE DEPARTMENT OF PUBLIC
SAFETY AND CORRECTIONS AND OFFICE OF STATE POLICE ET AL.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF EAST BATON ROUGE

VICTORY, J.

We granted these writs to determine whether Harrah's Casino Shreveport
(“Harrah’'s’) and the Louisiana State Police are liable for false arrest for detaining two
casino patrons for questioning whom Harrah's and the State Police suspected of
cheating, or abetting a cheater, while playing blackjack. After reviewing the record and
the applicable law, we reverse the ruling of the court of appeal and find that neither
Harrah's nor the State Police are liable.

FACTSAND PROCEDURAL HISTORY

Nel Harrison (“Harrison”), Larry Reeves (“ Reeves’), Wayne Shaw (“ Shaw™),
and Kenneth Romero (“Romero”) went to Harrah' s casino on the afternoon of April 21,
1994, Harrah's second day of operation. Harrison, Reeves, and Shaw were Texas
businessmen who owned racehorses and Romero trained racehorses. The four men
were inexperienced gamblers who went to Harrah's together to celebrate the victory
of a race horse owned by Reeves and trained by Romero at Louisiana Downs that
morning.

There were seven betting circles and six chairs arranged in a semi-circle around

Table 115, where the four men were playing blackjack. They were positioned around

“Knoll, J., not on panel. RulelV, Part 2, § 3.
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Table 115 asfollows. Harrison was seated at the far left in front of Betting Circle No.
1, Shaw was seated next to him in front of Betting Circle No. 2; Dan Trout was seated
next to Shaw in front of Betting Circle No. 3; Reeves was standing behind and to the
right of Trout in front of Betting Circle No. 4; and Romero was sitting next to Trout in
front of Betting Circle No. 5.

At approximatdy 4:10 p.m., the casino manager’ s attention was directed toward
Table 115 when she noticed that Trout was betting with $100.00 black chips. While
observing Table 115, she testified that she noticed the following suspicious activity:
Trout’s chips were in disarray and that his hands were positioned very close to the
betting circle; there was a lot of passing around of chips between Reeves, Romero,
Harrison, Shaw, and Trout; dl five players were leaning in towards the betting circles,
they were dl talking to each other and “high-fiving” each other; and, the dealer looked
nervous and flustered. The casino manager then called Harrah's surveillance unit and
asked that they monitor Table 115 by video camera to determine whether the players
at Table 115 were cheating.

The lead man in the surveillance department observed Table 115 by live video
and noticed that Trout was “capping” bets.! He aso noticed that Trout was betting for
Reeves, making change with Reeves' chips, and interacting with Reeves and Romero,
and that Reeves and Romero were interacting with Harrison and perhaps Shaw. He
then notified the casino manager and the State Police, who had an office in the casino

right next door to the Harrah’ s surveillance office.

After the playersin a blackjack game have placed their chips in the betting circle, the
dealer announces “no more bets’ and deals the cards. The rules prohibit the players thereafter
from touching the chipsin the betting circle. “Capping” occurs when a player adds a chip to the
top of his stack of chipsin the betting circle after the cards have been dealt and the player appears
likely to have awinning bet. “Tunneling” occurs when a cheating player places a chip under the
stack of chips after the cards have been dealt. Trout was actually tunneling.
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Trooper Mark Wise and Sergeant Lee Kavanaugh of the State Police were on
duty that afternoon. At approximately 4:20 p.m., they walked to the surveillance office
and viewed live video of Table 115 and the tape that the Harrah's surveillance
department had viewed. They noticed the above mentioned activity? as well as Trout
actually capping a bet for Reeves and then Reeves removing the black chip after the
hand had ended in atie with the dealer. After about 15-20 minutes of reviewing the
tapes, they determined that Trout was cheating and suspected that Reeves, Romero,
Harrison and possibly Shaw were intentionally or unintentionally acting as “boomers’
for him.*> Accordingly, the State Police decided to arrest Trout and to question Romero,
Reeves, Harrison and possibly Shaw.

The State Police officers called in severa of Harrah's guest safety officers and
informed them of their plan to arrest Trout and question the others about Trout’s
cheating. The Harrah's officers had been instructed by the casino manager to provide
assstance to the troopers and to handle the Situation quietly, cleanly and calmly without
disturbing the other gamblers.

At approximatey 4:40 p.m., Wise and Kavanaugh, along with several Harrah's
officers, approached Table 115. Wise identified himself as a State Police officer and
arrested and handcuffed Trout. Kavanaugh identified himself as a State Police officer
and told the other players to put their hands on the table and not to touch their chips.
Kavanaugh questioned Shaw, who lied and told him that he did not know any of the
other players. Kavanaugh then asked Romero, Harrison, and Reeves to accompany
him to the dispatch office so that he could ask them some questions. He motioned to

Harrison to follow him and then led him out of his chair by the arm. From the video,

The tapes actually show only one “high-five” between Romero and Harrison.

3Cheaters in casinos frequently use “boomers’ to accomplish cheating while the dealer and
the pit boss are distracted. The “boomer” may be a person who unwittingly causes a distraction
or may be a person who acts deliberately in collaboration with the cheater.
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it appearsthat they all went peacefully and voluntarily, although Romero testified that
they cursed and threatened him and told him he was under arrest. The officers testified
that they did not tell them that they were under arrest and in fact told them several times
that they were not under arrest. Reeves, Romero, Harrison and Trout, the State Police
officers and the Harrah' s security officers then walked several steps behind the table
into an elevator. After the elevator failed to operate, they got off and walked several
more steps to the staircase leading to the dispatch office. There, the officers read
Reeves, Romero, and Harrison their Miranda rights, told them not to talk among
themsealves, and left a Harrah's security officer in the room with them.

After Wise had interviewed Trout, who said he did not know the other three, one
of the officersinterviewed Reeves, Romero, and Harrison separately for approximately
15 minutes each right outside of the dispatch office. All three denied knowing anything
about Trout’s cheating and denied interacting with Trout. After Reeves denied
knowing that Trout was betting with his chips and asked that the officer review the tape
again, the officer did so and reconfirmed to Reeves what he had noticed the first time,
that is, that Trout was betting with Reeves chips clearly within Reeves view. He then
interviewed Reeves again. Approximately one and one-half hours after the State Police
had approached the table, Reeves Romero, and Harrison were told that the police were
going to retain their chips and that if they were going to be charged with any offense,
their chips would be retained as evidence. If not, they could pick up their chips a a
later date. Subsequently, they were notified that their chips were being released and

they were never contacted again in conjunction with this incident.

Reeves, Harrison, Romero, and Shaw filed this action alleging that they were

falsely arrested by Harrah's and the State Police. After hearing the evidence and



viewing several hours of surveillance tapes,* the trial judge concluded that the State
Police and Harrah's did not have reasonable cause to justify escorting them away from
the table and detaining them for one and one-half hours, which he found amounted to
an arrest. Noting that Shaw, whose suit was dismissed voluntarily before trial because
he was not unreasonably detained, was questioned at the table and was released when
he asserted he did not know Trout or the others, the judge observed that the other three
men “did not do anything differently than had Mr. Shaw” and clearly had not capped
any bets themselves. The tria judge awarded $10,000 to each plaintiff against
Harrah's and the State Police, reasoning that plaintiffs were embarrassed and that their
Interest in maintaining their reputations for honesty was especially important because
they are involved in the horse racing business in which cheating of any nature is not
tolerated.

The court of appeal, in an unpublished opinion, affirmed the judgment in favor
of Romero and Harrison, but reversed as to Reeves. As to the liability of the State
Police, who made the decision to take plaintiffs into a private area and detain them, the
court concluded that the conduct of Harrison and Romero warranted, “at mogt, . . . brief
guestioning at the table,” which was the procedure employed in questioning Shaw. The
court observed that “[t]he act of escorting Mr. Harrison and Mr. Romero away,
accompanied by an entourage of casino security, exceeded the parameters of a brief
detention based upon the information that the officers possessed at that time.” The
court further observed that an arrest occurred because plaintiffs were involuntarily

interrogated for an extended period, were told not to talk among themselves, felt they

*Harrah’ s videotaped the activity at Table 115 from 4:10 p.m. until 4:41 p.m., the time
that the officers escorted the plaintiffs from the table, and thereafter until 4:48, when the officers
finished collecting the chips from the table. However, this activity was videotaped by severa
cameras from various angles, and the total viewing time for al of the tapesis several hours.
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were not free to leave’, and were guarded by security officers throughout the detention.

Asto Harrah'sliability, the court of appeal pointed out that the blackjack dealer
did not advise plaintiffs that they were violating any house rules; that the first dealer
was inexperienced and was replaced five or ten minutes before the securing of the
table; that the second and more experienced dealer confronted Trout directly when she
saw him attempt to cap a bet, after which there was no more cheating; and that
Harrah's supplied the security personnel who stood guard over the men while they were
detained. The court therefore concluded that Harrah' s contributed to the circumstances
that resulted in plaintiffs improper detention.

Asto Reeves, the court distinguished his conduct from that of the other plaintiffs,
pointing out that Trout and Reeves were in constant communication with each other,
that they were exchanging chips, and that Trout bet for Reeves. The court pointed out
that Trout capped abet for Reeves and that thereafter, Reeves removed the “illegally
obtained chip.” Thus the court found that the officers had a sufficient basis for
extensive detention and interrogation of Reeves.

We granted writs filed by Harrah's and the State Police to determine whether the
lower courts were correct in finding them liable. Harrison, et al. v. State of La.,,
Through the Dept. of Public Safety and Corrections and Office of State Police, et

al., 97-C-1086 c/w 97-C-1125 (La. 6/20/97), 695 So. 2d 1340.

DISCUSSION
In order for plaintiffs to recover for false arrest, they must prove that they were

unlawfully detained by the police againgt their will. Kylev. City of New Orleans, 353

*None of the plaintiffs ever asked to leave. The police officers testified that if they had
asked to leave, their request would have been honored.
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So. 2d 969, 971 (La. 1977); Wells v. Johnston, 52 La. Ann. 713, 27 So. 185, 189
(1898). Undoubtedly Harrison and Romero were detained, but the paramount issuein
this caseis whether that detention amounted to an arrest without a warrant pursuant to
Louisana Code of Criminal Procedure Article 213(3) or a stop and detention pursuant
to Article 215.1. To arrest an individual without a warrant under Article 213(3), a
police officer must have “reasonable cause to believe that the person to be arrested has
committed an offense, although not in the presence of the officer.”® No one disputes
that the State Police did not have reasonable cause to arrest Harrison and Romero.
Therefore, if the detention amounted to an arrest, then the detention was unlawful.
Instead, the State Police and Harrah's assert that Harrison and Romero were detained
pursuant to Article 215.1A, which allows a police officer who has a “reasonable
suspicion” that a person “is committing, has committed, or is about to commit an
offense,” to stop the person and demand the person’ s name, address and an explanation
of his actions. Although the trial court found that the defendants did not have
reasonabl e cause to detain the plaintiffs for one and one-half hours, the court did not
go through any legd or factual analysisin determining whether the plaintiffs had been
arrested or stopped and detained under Article 215.1.

In Terry v. Ohio, the United States Supreme Court first recognized that “a police
officer may in appropriate circumstances and in an appropriate manner approach a
person for purposes of investigating possibly crimina behavior even though there is no
probable cause to make an arrest.” Terry v. Ohio, 392 U.S. 1, 22, 88 S.Ct. 1868, 1880
(1968). The Court held that even though an investigatory stop was a“seizure” under
the Fourth Amendment, such a stop would be valid in certain circumstances where the

police officer is “able to point to specific and articulable facts which, taken together

% Reasonable cause” under Article 213 is the equivalent of “probable cause.” Statev.
Weinberg, 364 So. 2d 964, 969 (La. 1978).



with rationa inferences from those facts, reasonably warrant that intrusion.” 1d., 392
U.S. a 21. The Court left open “the constitutional propriety of an investigative
‘seizure’ upon less than probable cause for purposes of ‘detention’ and/or
interrogation” but noted that “[o]nly when the officer, by means of physical force or
show of authority, hasin some way restrained the liberty of a citizen may we conclude
that a‘seizure’ has occurred.” 1d., 392 U.S. at 20, n. 16.

Limitations on the type of seizures that will be permitted on suspicion short of
probable cause were set forth in Florida v. Royer asfollows:

The scope of the intrusion permitted will vary to some extent with the
particular facts and circumstances of each case. This much, however, is
clear: an investigative detention must be temporary and last no longer than
IS necessary to effectuate the purpose of the stop. Similarly, the
investigative methods employed should be the least intrusive means
reasonably available to verify or dispel the officer’ s suspicion in a short
period of time. (Cites omitted.) It isthe State's burden to demonstrate
that the seizure it seeks to justify on the basis of areasonable suspicion
was sufficiently limited in scope and duration to satisfy the conditions of
an investigative seizure.

460 U.S. 491, 500, 103 S.Ct. 1319, 1325-1326 (1983).

Louisiana’ s statute authorizing investigatory stops on less than probable cause
and the jurisprudence thereunder are in line with the above constitutional guidelines set
forth by the United States Supreme Court. La. Code Crim. Proc. art. 215.1A provides:

A law enforcement officer may stop a person in a public place
whom he reasonably suspects is committing, has committed, or is about

to commit an offense and may demand of him his name, address, and an

explanation of his actions.

Under La. Code Crim. Proc. art. 215.1, “athough the purpose of the stop is

limited and the duration is brief, an investigatory stop constitutes a‘seizure.”” State v.
Moreno, 619 So. 2d 62, 65 (La. 1993) (citing State v. Bolden, 380 So. 2d 40 (La.
1980); Terry v. Ohio, supra; United States v. Mendenhall, 446 U.S. 544, 554, 100

S.Ct. 1870, 1877 (1980) (A person is seized under the Fourth Amendment when a



reasonable person would think that he was not free to leave.))). Further, an
unreasonable seizure of a person for investigatory purposes is prohibited by the Fourth
Amendment. Statev. Bell, 334 So. 2d 385 (La. 1976). Therefore, “[a]n investigatory
stop must be jutified by some objective manifestation that the person stopped is, or is
about to be engaged in crimind activity, or there must be reasonable grounds to believe
that the person is wanted for past crimina conduct.” State v. Moreno, supra at 65
(citing Moresi v. State, Dept. of Wildlife and Fisheries, 567 So. 2d 1081, 1086 (La
1990) (citing U. S. v. Cortez, 449 U.S. 411, 417, 101 S.Ct. 690, 694 (1981)). “Based
on thetotality of the circumstances-the whole picture-the detaining officers must have
particularized and objective basis for suspecting the particular person stopped of
crimina activity.” Id.

The facts of this case clearly show that the State Police officers had reasonable
suspicion to make theinitia investigatory stop of Harrison and Romero at the blackjack
table. The State Police reasonably suspected, based on their observations of Table 115,
that Harrison and Romero might be acting as “boomers’ for Trout. However, Harrison
and Romero argue that although the State Police may have been justified in stopping
them at the table and asking them some questions, when the State Police asked them
to accompany them upstairs to the dispatch office and detained them for one and one-
half hours, this escalated the initial stop into an arrest for which probable cause is
required. We disagree.

The length of time Harrison and Reeves were detained does not automatically
convert the investigative stop into an arrest. The United States Supreme Court has

refused to adopt any outside time limitations for a permissible investigative stop.” See

"Louisiana has set time limits for certain kinds of detentions upon less than probable cause.
Under La. C.Cr.P. Art. 215, a merchant may detain a suspected shoplifter for up to 60 minutes,
unlessit is reasonable under the circumstances that the person be detained longer, where the
merchant has reasonable cause to believe the person has committed a theft of goods. Under La.
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U.S. v. Place, 462 U.S. 696, 103 S.Ct. 2637 (1983) (holding that a 90 minute non-
consensual detention of defendant’ s luggage was violative of the Fourth Amendment
in the absence of probable cause). Instead, the Court has developed the following test:
“[i]n assessing whether a detention is too long in duration to be justified as an
INvestigative stop, we consider it appropriate to examine whether the police diligently
pursued a means of investigation that was likely to confirm or dispel their suspicions
quickly, during which time it was necessary to detain the defendant.” U.S. v. Sharpe,
470 U.S. 675, 686, 105 S.Ct. 1568, 1576 (1985). “The question is not simply
whether some other alternative was available, but whether the police acted
unreasonably in failing to recognize or to pursueit.” Id., 470 U.S. at 687, 105 S.Ct.
at 1576; see also State v. Fauria, 393 So. 2d 688, 690 (La. 1981) (“Inherent in the
officer’ sright to stop a suspect and demand his name, address, and an explanation of
his actions is the right to detain him temporarily to verify the information given or to
obtain information independently of his cooperation.”).

In this case, the officers intended to question plaintiffs to find out what they
knew about Trout's cheating. They had three men to question and only one officer to
guestion them (the other officer was with Trout) and they needed to be questioned
independently so that they would not be able to confer with each other with regard to
their answers. When Reeves denied knowing that Trout was using his chips to bet and
suggested that the officer look at the tape again to make sure, one officer had to go
back and review the tape before he could continue questioning Reeves. Thus, this
detention is valid under the standards enunciated in by the United States Supreme Court

in that it was temporary, lasted no longer than was reasonably necessary to determine

C.Cr.P. Art. 215.2, a specifically authorized employee of a correctional institution may detain a
person for up to 60 minutes where he has reasonable cause to believe that the person is carrying
certain contraband.
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If Harrison and Romero and the others were acting intentionally or unintentionally as
“boomers” for Trout, and the police diligently pursued a means of investigation that
was likely to confirm or dispel their suspicions quickly. That Harrison and Romero
were not arrested is exceedingly clear when comparing their detention to the treatment
of Trout, who wastold he was under arrest, led awvay from the table in handcuffs, later
taken to jail, criminally charged and convicted. In addition, the court of appea’s
finding that they could have gquestioned Reeves and Harrison at the table just as they
did Shaw is not dispositive because in light of the totdity of the circumstances, they did
not act unreasonably in failing to pursue that option. See U.S. v. Sharpe, supra, 470
U.S. at 687, 105 S.Ct. at 1576. Further, the defendants argue that if Shaw had not lied
about his relationship with Reeves, Romero, and Harrison, he too would have been
asked to go upstairs for questioning.

M oreover, the mere fact that an individua is moved from the place of the initial
stop to another location does not necessarily mean an arrest has occurred. See Florida
v. Royer, supra, 460 U.S. at 504 (holding that “there are undoubtedly reasons of safety
and security that would justify moving a suspect from one location to another during
an investigatory detention, such as from an airport concourse to a more private area,”
but holding in that case that “[t]he record does not reflect any facts which would

support afinding that the legitimate law enforcement purposes

which justified the detention in the first instance were furthered by removing Royer to
the policeroom . . .").

For example, in State v. Allen, the defendant wasiinitially stopped in the parking
lot next to the police station. 95-1754, 682 So. 2d 713 (La. 9/5/96). A murder had

occurred in the area and the police had information linking the defendant to the crime.
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After the defendant consented to a search of his car, the officers found a gun in his
trunk. The defendant was verbaly informed of his Miranda rights and asked to
accompany the officers next door to the substation for more questioning. We held that
“the fact the defendant was questioned in the station house does not mean there was
aformal arrest. Instead, for aformal arrest to have occurred, there must have been a
restraint on the defendant’ s freedom of movement.” 1d. at 720. No arrest occurred
because “the defendant voluntarily accompanied the deputies to the substation” and
there was “no evidence suggesting [he] was not free to terminate the interview at
anytimeand leave.” 1d. “Therefore, there was no restraint on defendant’ s freedom.”
Id. See also United States v. Mendenhall, supra (where a mgjority of the Court
vaidated a search of the defendant, with two justices finding, in a split opinion, that no
seizure occurred where DEA agents stopped the defendant at the airport because he fit
the “drug courier profile,” and asked to see histicket and identification and then asked
that he accompany him to the DEA office at the airport, which he did voluntarily, and
with three justices in the mgjority finding that an investigative stop occurred for which
the agents had the requisite reasonable suspicion); cf. State v. Moreno, supra (holding
that when police officers took the defendant into custody at the airport and forced her
to walk toward their office on the second floor in order to obtain a search warrant after
she refused to submit to a search of her body, the officer exceeded the limited bounds
of an investigatory stop).

In this case, the officers had reasonable suspicion that Harrison and Romero
were acting as boomersfor Trout. Thisjustified theinitial stop at the blackjack table.
Then, rather than question the three men in the middle of a crowded and loud casino,
the officers led them to a private area for questioning. Stairwell access to the private

areawas only afew feet away from the table. Harrison and Romero were not forced
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to go to the dispatch room, they went voluntarily.? One officer had to separately
interview al three men and had to review the tapes in light of their answersto verify
or dispel their suspicions. Thus, there were “legitimate law enforcement purposes
which justified the detention in the first place [which] were furthered by removing
[Harrison and Romero] to the [dispatch area].” Florida v. Royer, supra.
CONCLUSION

Viewing thetotality of the circumstances, namely, that the casino floor was loud
and crowded, that three men needed to be questioned independently by one officer, that
the men initialy denied knowing anything about Trout’ s cheating and denied interacting
with him, and that the officers needed to review the tapes and question the entire group
in order to verify or dispel their suspicions, the detention of Romero and Harrison was
a valid investigatory stop under La. Code Crim. Proc. art. 215.1. Although the
detention may have been an inconvenience and an embarrassment to Harrison and
Romero, the detention was not unlawful and therefore the State Police are not liable for
false arrest. Because the detention was not unlawful, Harrah's is also not liable.®

DECREE

For the reasons stated herein, the decisions of the trial court and court of appeal
holding the State Police and Harrah' s liable for the false arrest of Harrison and Romero
are reversed and the plaintiffs' complaint is dismissed.

REVERSED.

8Under U.S. v. Mendenhall, it is arguable that plaintiffs were not even “seized” under the
Fourth Amendment because they voluntarily went to the dispatch office and answered the
officer’s questions and never asked to leave.

*We note that liability for false arrest has been extended to one who instigates, assistsin or
encourages afalse arrest. Stuart M. Speiser et a., The American Law of Torts 827:3 (1990).
However, a person who provides the police with accurate information upon which the police
exercise judgment is not liable for false arrest. Restatement (Second) of Torts 845A cmt. ¢
(1965); David W. Robertson et al., Cases and Materials on Torts 25, n.5 (1989).
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