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In this case, we nust determ ne whether a taxpayer who has not
paid a disputed Baltinmore County transfer tax nust pursue an
admnistrative renedy before challenging in circuit court the
transfer tax and inposition of a lien on its property. Abington
Center Associates Limted Partnership ("Abington"), appellant,
instituted a declaratory judgnent action in the Crcuit Court for
Baltinore County, claimng that Baltinore County (the "County"),
appel l ee, inproperly assessed a transfer tax in the anount of
$83,840.00, and then unconstitutionally inposed a Ilien on
Abi ngton's property when it refused to pay the tax. The circuit
court concluded that appellant failed to exhaust its admnistrative
remedi es and di sm ssed the suit.

Appellant noted a tinely appeal and presents a pentad of
guestions for our consideration, which we have rephrased slightly.
| . Does the Maryland Tax Court have jurisdiction over
chall enges to the Baltinore County transfer tax? |If so,

has such jurisdiction been inplenmented?

1. Does the GCrcuit Court for Baltinmore County have

jurisdiction over this dispute wunder the Uniform

Decl aratory Judgnents Act, w t hout exhaustion of

admni strati ve renedi es, because the constitutionality of

the statute under which Appell ee acted was chal | enged?

[T, Does the Crcuit Court for Baltinmore County have

jurisdiction over this dispute wunder the Uniform

Decl aratory Judgnents Act, w t hout exhaustion of

remedi es, because there was no adequate adm nistrative

remedy avail able to Appell ant?

YA Does Baltinore County Code 8§ 33-137 violate

Appellant's right to due process of |aw pursuant to the

provisions of Article 24 of the Maryl and Decl arati on of

Ri ghts, and the Fifth and Fourteenth Anendnents to the
United States Constitution?



V. D d Appellee erroneously assess and/or calculate the
| ocal transfer tax?

For the reasons that follow, we conclude that appellant did
not have an available adm nistrative renedy, and therefore was
entitled to litigate its claimin circuit court. Accordingly, we
shal |l vacate the circuit court's order granting appellee's notion
to dismss, and remand for further proceedings.

Factual Summary

Abington is a limted partnership organi zed pursuant to the
| aws of Connecticut. Appellee is a body politic, organized and
exi sting under the laws of the State of Maryl and.

The case arises froma series of conveyances with respect to
a parcel of Jland situated in Baltinore County, containing
approximately 6.5 acres (the "Land"). Hechi nger  Conpany
("Hechinger") acquired fee sinple title to the uninproved Land in
1981. The Land has since been inproved by a shopping center (the
"Improvenents"). After Hechinger reserved to itself an estate for
years to June 1, 2005 with respect to the Land, and fee sinple
title to the Inprovenents, it conveyed the fee sinple remainder
interest in the Land to Penmar Hol di ngs Conpany, Inc. ("Penmar"),
by Deed dated Decenber 1, 1982, for the sum of $30,000.00. Through
an unrecorded deed dated Decenber 1, 1982, Hechi nger conveyed to
Mary Penn Properties, Inc. ("Mary Penn") its estate for years in
the Land and its fee sinple interest in the Inprovenents. Al so on

t hat date, through an unrecorded agreenent, Hechinger agreed to
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hold title to the estate for years in the Land and the fee sinple
title to the Inprovenents, as agent and nomi nee for Mary Penn. |In
an unrecorded | ease agreenent, Mary Penn then | eased the property
back to Hechinger on the sane date.

Appel l ant acquired title to the estate for years in the Land
and fee sinple title to the Inprovenents by a deed from Hechi nger
dated April 1, 1983. Abington paid a transfer tax to the County in
connection wth that transaction. Years later, on April 14, 1993,
Mary Penn, w thout consideration, executed a Confirmatory Deed to
confirm the prior conveyance by Hechinger to appellant of the
reserved interest in the Land and |I|nprovenents. Wen the
Confirmatory Deed was recorded, appellee determ ned that no | ocal
transfer tax was due, and stanped the Confirnmatory Deed in the
manner then provided by Baltinore County Code 8 33-140 (1988 &
Supp. 2).1

As a result of the above described transactions, appellant
becanre the owner of an estate for years in the Land and the
| mprovenents in fee sinple. Penmar was the record owner of the fee
sinple remai nder interest in the Land. Thereafter, by Deed dated
Novenber 10, 1993 (the "Remai nder Deed"), Penmar sought to convey
its remainder interest in the Land to appellant. Appel | ee,
however, refused to accept the Renmainder Deed for recordation

because of an unrelated transfer tax dispute that is not the

At the relevant tine, the County ordinances appeared in
Suppl enents 2 and 6.
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subj ect of this proceeding. That matter, however, |led to another
review of the Confirmatory Deed, as a result of which the County
determned that it erroneously concluded that no | ocal transfer tax
was due upon the earlier recording of the Confirmatory Deed.

Appel | ee conpl eted a "Revenue Division" form dated Novenber
30, 1993, which stated that papers submtted to appellee
(presumably to record the Remai nder Deed) were being returned for
deficiencies. The deficiencies noted were:

TAXABLE CONVEYANCE, NOT EXEMPT. AMOUNT DUE $86, 640. 00

(SEE ATTACHED LI ST OF EXEMPTI ONS.  Your check is short
$83, 840. 00.

*x * * % %

OTHER 175, 000. 00 & 5, 240, 000.00 = 5, 415,000.00 Tota
Consi derati on

* Mort gages are consideration (per 33-130 Balto Co.
Code) See also Council Bill 128-92.
PLEASE MAKE WHATEVER CORRECTI ONS ARE CHECKED ABOVE AND
RETURN . . . WTH YOUR DEED
On February 14, 1994, appellee sent appellant a letter
concerning its position with respect to the transfer tax in issue.
The letter stated in pertinent part:
You have presented for recordation a Deed (Deed)
dated Novenber 10, 1993 between Penmar, G antor, and
Abi ngton, G antee, containing 6.4940 acres of land for
t he consideration of $175, 000. 00.
The Deed reflects the purchase by Abington, the
owner of the present possessory estate, of a reversionary
interest in the subject project.

The Deed contains the foll ow ng | anguage:
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"AND SPECI FI CALLY EXCLUDI NG FROM THE
GRANT HEREUNDER (i) an estate for years to and
i ncluding June 1, 2005, in and to the Land,
including the exclusive right to the
possession and use of the Land, (ii) fee
sinple title to any buildings, building
fixtures and i nprovenents ("lnprovenents") now
or hereafter erected or |ocated on the Land.

"It is the intent of the Gantor by
virtue of this Deed to convey to the Grantee a
remai nder interest in the Land and to excl ude
fromthe conveyance hereunder fee sinple title
to the I nprovenents."”

* * * % %

The Deed contai ns | anguage that publicized or gave
constructive notice of an unrecorded | ease which saves
and excepts an estate for years and fee sinple title to
i nprovenents thereon relating to a transfer of property
on which no transfer tax was paid.

The recording of the Deed was denied and the County
guestioned the consideration of $175,000.00. W stated
that a transfer tax should be paid on the $175, 000. 00,
pl us the $5, 240, 000. 00 nortgage, or $5,415, 000. 00, that
transfer tax being $86, 640. 00. We advised you that
consideration includes the anmount of any outstanding
princi pal balance of any nortgage or deed of trust
assuned by the purchaser/grantee. Tax Property Article
12-103(a), 13-203(a) and Sec. 33-130 of the Baltinore
County Code.

*x * * % %

In addition, the Confirmatory Deed fromMary Penn to
Abi ngton, confirmng "prior unrecorded instrunments" was
subject to a transfer tax based on Tax Property Article
Sec. 13-205(c)(2) and Baltinore County Code, Section 33-
133:

When any attornnent agreenent, nmenorandum of | ease,
assignnment of |ease, or other docunent publicizing or
giving constructive notice of the existence of a |ease
whi ch has not been recorded is presented for recording,
the original |ease nust be presented and taxes paid
t hereon, if due, before the docunent may be recorded
Tax Property Articles 12-105(e)(2) and 13-205(c)(2).
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| f you want to record the Deed and the Agreenent, a
transfer tax on the | easehold and reversionary interest
in 6.9490 acres and inprovenents thereon, based on the
anount of the indebtedness of $5,240,000.00, plus
$175, 000. 00 i n the anobunt of $5, 415, 000.00 nmust be pai d.

Should you not wish to record these two (2)
instrunents, | amfurther advising the Ofice of Finance
to subject the property transferred by the Confirmatory
Deed conveying an estate for years and fee sinple title
to inprovenents thereon, and recorded anong the Land
Records of Baltinore County, to a lien, based on the
out st andi ng nortgage assuned by Abington in the amount of
$5, 240, , 000. 00, [sic] pursuant to Section 33-137 of the
Bal ti nore County Code.. [sic]

(Enphasi s added).

On June 9, 1994, the County Ofice of Finance assessed a
transfer tax in the amount of $83,840,2 and inposed a lien for
unpai d taxes on the Land and | nprovenents. See Baltinore County
Code 8§ 33-127; 8§ 33-137 (1988 & Supp. 6). Baltinore County Code,
§ 33-137 provides:

Any property transferred, by operation of |aw or

ot herwi se, evidenced by witten instrunent recorded anong

the land records of the county and subject to transfer

tax under this article shall be subject to a lien for the

anmpunt of said unpaid taxes which shall be assessed

agai nst such property and collected in the sane nmanner as
ordinary real property taxes.

(Enphasi s added). If property taxes are not tinely paid, the
County Code requires that the County "shall proceed" to sell the

property. Baltinore County Code, 8§ 33-71 (1988).

2The transfer tax of $83,840.00 was $2,800.00 |less than the
$86, 640. 00 sum specified in the letter of February 14, 1994,
Apparently, appellant received a credit for a check it had tendered
to appell ee, as noted on the "Revenue Division" form
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Appellant filed a declaratory action on Mrch 30, 1995,
pursuant to the Uniform Declaratory Judgnment Act, Maryland Code
(1957, 1995 Repl. Vol.), 8 3-401 et seq. of the Courts and Judi ci al
Proceedings Article ("C J."). Abi ngt on asserted that appellee
unlawfully and erroneously assessed the transfer tax and
unconstitutionally inposed the lien. At a hearing on Cctober 13,
1995, the court, sua sponte, questioned whet her appellant shoul d
have first sought review of its clains in the Maryland Tax Court.
This inquiry pronpted appellee to nove to dismss the conplaint for
lack of jurisdiction. The court permtted the parties to submt
| egal nmenoranda on the issue.

Thereafter, wthout holding a hearing, the trial court granted
the notion to dismss. The followi ng notation was entered on the
docket :

June 4, 1996 Mdtion to D smss, GRANTED. Constitutional

i ssues: Exhibit #7, Stipulation of facts satifies [sic]

notice issue 313MD 484 [sic]; Admnisteative [sic]

remedi es not exhausted for statutes provide renedies
especially 3-103, (EAD,JR ) Notices sent [sic]
We shall include additional facts in our discussion of the issues.
The Parties' Contentions
Appel I ant | evel s nunmerous contentions to support its claim
that the trial court erred in dismssing its case. It argues that,
under the circunstances present here, the Tax Court | acked

jurisdiction to resolve the dispute. It also clains that it has no

avai l able adm nistrative renmedi es; Abington alleges that neither



the State nor the County accords a right of appeal to the Tax Court
in connection with the County's transfer tax cases. In this
regard, appellant essentially clainms that, since it has not
voluntarily paid the tax under protest, and therefore does not seek
a refund, the statutory schene does not authorize it to pursue its
chall enge in Tax Court. It notes that no procedure exists in
either the Tax-Ceneral Article or the Tax-Property Article of the
Maryl and Code, or in the Baltinore County Code, the Code of
Maryl and Regul ations, or the Tax Court's rul es of procedure, which
enabl es Abington to litigate in the Tax Court the legality of an
unpaid County transfer tax. Further, it contends that no provision
required Abington to pay the transfer tax and then seek a refund in
order to contest the tax.

Appel l ant al so asserts that, even if it had paid the tax and
then pursued a refund, it still would not have had a right of
appeal to the Tax Court, because the County's transfer tax was not
i nposed pursuant to the Tax-Property or Tax-General article.
Moreover, it asserts that the tax was not collected either by the
State Departnment of Assessnents and Taxation (the "Departnent") or
a circuit court clerk, and thus a refund clai mwuld not have been
within the purview of the statutory provisions that govern refund
clains in the Tax Court. Neverthel ess, appellant's property is at
risk; it is saddled with a lien and is exposed to a tax sale,
because appellant has not paid the disputed transfer tax.
Accordingly, it contends that it had no option but to initiate a
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suit in the circuit court, seeking declaratory and injunctive
relief.

For its part, the County does not <claim that, as a
prerequisite to any right to challenge the legality of the transfer
tax or the inposition of the lien, Abington was obligated to pay
the disputed transfer tax and then seek a refund. Nor has the
County identified what path or procedures appellant should have
followed to reach the Tax Court, since it did not pay the tax and
does not seek a refund. | nstead, appellee rather summarily
counters that the Tax Court's broad jurisdiction permts it to hear
Abi ngton's claim In particular, the County argues that Maryl and
Code (1957, 1988 Repl. Vol.), Tax-General Article ("T.G"), 8§ 3-
103(a)(2), confers jurisdiction on the Tax Court to hear appeals
froma final decision of a political subdivision "about any tax
issue, including . . . the inposition of a tax." Since Abington
has not proceeded admnistratively, the County clains that
appellant failed to exhaust its admnistrative renmedies, and its
case was properly dism ssed.

Di scussi on
l.

Notw t hstanding its name, the Maryland Tax Court "is an
i ndependent adm nistrative unit of the State governnent." T.G 8§
3-102. See Prince George's County v. Brown, 334 Md. 650, 658 n.1

(1994); Shipp v. Bevard, 291 M. 590 (1981). Al t hough the Tax



Court is an adm nistrative agency, it "functions in many respects
as a court.” Wiite v. Prince George's County, 282 Ml. 641, 658
(1978); see Shell Gl Co. v. Supervisor of Assessnents, 276 Ml. 36
(1975). Its jurisdiction is broadly stated in T.G § 3-103:

(a) In general. -- The Tax Court has jurisdiction to hear
appeals fromthe final decision, final determ nation, or
final order of a property tax assessnent appeal board or
any other unit of the State governnent or of a political
subdi vision of the State that is authorized to nake the
final decision or determnation or issue the final order
about any tax issue, including:

(1) the valuation, assessnment, or classification of
property:

(2) the inposition of a tax;

(3) the determnation of a claimfor refund;

(4) the application for an abatenent, reduction, or
revision of any assessnent or tax; or

(5) the application for an exenption from any
assessnment or tax.

(Bol df ace added.)

Judicial review of a final decision of the Tax Court is
afforded by T.G 8§ 13-532, which permts "[a]lny party to the Tax
Court proceeding . . . [to] appeal a final order of the Tax Court
to the circuit court." Maryland Code (1957, 1994 Repl. Vol.), Tax-
Property Article ("T.P."), 8 14-513 is to the same effect.
Thereafter, T.P. 8§ 14-515 permts review by this Court of the

circuit court's final decision.?

3 1In 1985, in a report on what was then Senate Bill 1, the
Comm ssion to Revise the Annotated Code explained that it initially
contenplated a single revised tax article. As the revision

progressed, it becane apparent that the revision of the tax | aws
was too large to be submtted at one tinme to the Legislature.
Therefore, the tax laws pertaining to property and conveyances of

(continued. . .)
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It is alongstanding principle that a party ordinarily may not
pursue a declaratory or injunctive action in circuit court until it
has exhausted any avail able adm nistrative renedi es created by the
Legi sl ature. I ndeed, the failure to exhaust admnistrative
remedies is sonetines treated as a jurisdictional issue, and may be
rai sed by an appellate court, sua sponte. Maryland Commin on Human
Rel ati ons v. Downey, 110 MJ. App. 493, 526 n.11 (1996). We nust
resol ve, then, whether T.G 8§ 3-103, which establishes the Tax
Court's jurisdiction, also creates an adm nistrative renedy that
must be exhausted prior to the comencenent of [litigation
chal I engi ng the tax.

The Uni form Decl aratory Judgnment Act (the "Act"), CJ. 8§ 3-401
et seq., provides a neans "to settle and afford relief from
uncertainty and insecurity wth respect to rights, status, and
other legal relations.™ C.J. § 3-402. Since the Act 1is
"renedial,"” it nmust "be liberally construed and adm nistered,” id.,
so that the courts may "declare rights, status, and other | egal
rel ati ons whether or not further relief is or could be clained."”
C.J. § 3-403(a). Nevertheless, C J. 8 3-409(b) requires that when
"a statute provides a special formof renedy for a specific type of
case, that statutory renedy shall be followed in lieu of a

proceeding under this subtitle.” See also WMaryl and- Nati onal

3(...continued)
property were separated fromthe rest of the tax | aw revision.
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Capital Park & Pl anning Commin v. Washington Nat'l Arena, 282 M.
588, 596 (1978); Bancroft Information v. Conptroller, 91 M. App.
100, 114 (1992); Boyd v. Supervisor of Assessnments of Baltinore
City, 57 Md. App. 603, 606 (1984); Baltinore County v. Maryl and
Dep't of Assessnents and Taxation, 47 M. App. 88, 91 (1980).

In Prince Ceorge's County v. Blunberg, 288 M. 275, 284
(1980), cert. denied, 449 U S. 1083 (1981), the Court explained the

rational e undergirding the exhaustion doctrine:

The  princi pal reasons for this exhaustion
requirenent with respect to admnistrative bodies are
mani fest -- (i) the issues are largely wthin the

expertise of the involved agency to hear the evidence and

determ ne the propriety of the request; (ii) the courts

woul d be undertaking functions the |egislature thought
could best be perfornmed by an agency; and (iii) courts

m ght be called upon to decide matters that woul d never

arise if the prescribed admnistrative renedy was

fol | oned.

McKart v. United States, 395 U S. 185 (1969) is to the sane
effect. There, the Supreme Court recognized that the exhaustion
requi rement prevents the possibility "that frequent and deliberate
flouting of adm nistrative processes coul d weaken the effectiveness
of an agency by encouragi ng people to ignore its procedures.” Id.
at 195. "Exhaustion" helps to prevent potentially unnecessary and
premature disruption by the courts of the activities of
adm ni strative agencies. Downey, 110 M. App. at 528. See al so
State Dep't of Assessnents & Taxation v. Cark, 281 Ml. 385, 401

(1977) (acknow edging the "firmy established rule that ordinarily
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when an admnistrative renmedy is provided by statute, relief
provi ded under those statutory provisions nmust be exhausted before
a litigant may resort to the courts. That is, such a renmedy is
excl usive, and the adm nistrative body nust not be by-passed by the
pursuit of other renedies.").

| ssues concerning taxation are not excepted. In Washington
Nat'l Arena, the Court nmade clear that taxpayers, too, nust pursue
their adm nistrative renedies. The Court said: "[We have
repeatedly held that where a specific statutory remedy 1is
available, it is mandatory for the court to dismss the suit for
declaratory judgnent and remt the plaintiff to the alternative
forum" Washington Nat'|l Arena, 282 MI. at 595 (enphasi s added).
When a taxpayer fails to exercise a statutory right of appeal from
"allegedly illegal or erroneous tax assessnents,"” it may not | aunch
a declaratory judgnent action as a "collateral attack." 1d. at
598.

Nevert hel ess, exhaustion is not an "absol ute" doctrine barring
"recourse" to the courts. Poe v. City of Baltinore, 241 Ml. 303,
308 (1966). Limted exceptions to the exhaustion doctrine permt
a party, in tax matters and other kinds of cases, to pursue
alternative forns of relief in court, even wthout exhausting
adm ni strative renedies. These i ncl ude: (1) when the party
attacks the statutory schene as facially unconstitutional; (2) when

there is no admnistrative renedy; or (3) when the admnistrative
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remedy provided by the statutory scheme is inadequate. See
Bl unberg, 288 Mi. at 284-85; Pressman v. State Tax Comm ssion, 204
M. 84 (1954); Baltinore County, 47 Ml. App. at 91-92.

Exhaustion is required, however, if "the admnistrative remnedy
is adequate," Poe, 241 M. at 308, and when the constitutiona
challenge is based only on the application of a statute in a
particular situation. The Court explained in Poe:

"[ T] he presence of constitutional questions, coupled with
a sufficient showing of inadequacy of prescribed
admnistrative relief and of threatened or inpending
irreparable injury flowng from delay incident to
followng the prescribed procedure, has been held
sufficient to dispense with exhausting the adm nistrative
process before instituting judicial intervention. But

: this rule is not one of mere conveni ence -

Wiere the intent of [the Legislature] is clear to require

adm ni strative determnation, either to the exclusion of

judicial action or in advance of it, a strong showing is

required, both of inadequacy of the prescribed procedure

and of inpending harm to permt short-circuiting the

adm ni strative process. [The Legislature's] commands for

judicial restraint in this respect are not lightly to be

di sregarded. "

Poe, 241 Md. at 310-11 (quoting Aircraft & D esel Equi pnent Corp.
v. Hrsch, 331 U S. 752, 773-74 (1947)).
.

Title 13 of the Tax-Property Article applies to State and
county transfer taxes. See T.P. 8 13-101 for definitions and
general provisions. T.P. 8 13-402(b) provides that Subtitle 4,
whi ch concerns a transfer tax inposed by a county, supplenents a

county's public local laws relating to transfer taxes. Baltinore
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County is a charter county, pursuant to its adoption of a charter
in 1956 under Article XI-A of the Maryland Constitution. See
Hanpt on Associates Ltd. Partnership v. Baltinore County, 66 M.
App. 551, 566 (1986). Appel l ee's authority to inpose transfer
taxes arises fromBaltinore County, M., Public Local laws, Title
27, 8 412A (1953), codified at 1953 Laws of MI. ch. 769. Section
13-402.1 of the Tax-Property Article expressly permts a county
with home rule powers wunder Article X -F of the Miryland
Constitution to inpose transfer taxes.

Various statutory tax provisions expressly address a right of
appeal to the Tax Court. But those provisions are not applicable
here. For exanple, T.G 8 13-510 permts appeals to the Tax Court
for review of tax assessnents, determ nations, and refund requests
in connection with taxes inposed under the Tax-Ceneral Article. It
st at es:

(a) In general. - Except as provided in subsection
(b) of this section and subject to 8 13-514 of this
subtitle, wthin 30 days after the date on which a notice
is miled, a person or governnental wunit that 1is
aggrieved by the action in the notice may appeal to the
Tax Court from

(1) a final assessnent of tax, interest, or
penalty under this article;

(2) a final determnation on an application for
revision or claim for refund under 8§ 13-509 of this
subtitle;

(3) an inheritance tax determnation by a
regi ster or by an orphans' court other than a circuit
court sitting as an orphans' court;

(4) a denial of an alternative paynment schedul e
for inheritance tax or Maryl and estate tax;

(5) afinal determnation on a claimfor return
of seized property under § 13-839 or § 13-840 of this
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title; or
(6) a disallowance of a claimfor refund under

§ 13-904 of this title.

(Enphasi s added). The County's transfer taxes, however, are
locally inposed; it is undisputed that they are not assessed
pursuant to the Tax-Ceneral Article. Therefore, T.G § 13-510 does
not apply here.

In T.P. 88 14-512(a) and (b), the Legislature enacted a
mechani smto enabl e taxpayers to appeal tax "determnations" to the
Tax Court. These provisions, however, only govern determ nations
made by the Departnent, not the County.

The Tax Court is also expressly authorized to review on appeal
a transfer tax refund dispute, pursuant to T.P. 88 14-512(d), 14-
908, and 14-911. These sections establish a right of appeal to the
Tax Court wth respect to refund clains for transfer taxes
coll ected or assessed by the Departnent, the clerk of a circuit
court, or the Director of Finance for Prince George's County. T.P.
§ 14-908 states:

A person who submts a witten refund claim for
transfer tax that has been erroneously or m stakenly paid

to or illegally or erroneously assessed or wongfully

collected by the clerk of a circuit court, the Director

of Finance in Prince George's County, or the Departnent,

or paid on property exenpt wholly or partly from the

transfer tax is eligible for a refund from the

Departnent, clerk, or Director of Finance that collected

the transfer tax.

Section 14-512(d), which refers to T.P. 8 14-908, provides:

Fromrecordation or transfer tax refund determ nation. --
The person who submtted a tax refund clai munder 8§ 14-
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9074 or 8§ 14-908 of this title nmay appeal any final

action taken under 8§ 14-911(5% of this title to the

Maryl and Tax Court on or before 30 days from the date

that the notice of disallowance is received by the

person. However, if a refund claimunder 8§ 14-911 of

this title is not allowed or disallowed on or before 6

nmonths fromthe date of filing the claim the person who

filed the claimmy:

(1) deemthe claimto be finally disallowed; and
(2) submt an appeal to the Maryland Tax Court.

Appel | ant argues that these two provisions are inapplicable
because: 1) T.P. 8 14-908 applies only to State transfer taxes,
not local transfer taxes; 2) T.P. 8 14-908 applies only when the
transfer tax has been paid to, assessed, or collected by a circuit
court clerk, the Departnent, or the Director of Finance in Prince
CGeorge's County, but County transfer taxes are paid to the County
at the office of its director of finance, see Baltinore County Code
8§ 33-127 (1998 & Supp. 6); 3) the provisions apply only to refund
claims, but this is not a refund action; 4) the County has no
mechani sm for a taxpayer to pay a disputed tax and then seek a

refund;® and 5) even if appellant could elect to pay the tax, under

“T.P. 8 14-907 concerns refunds for recordati on taxes, which
are not at issue in this case.

T.P. 8§ 14-911 specifies the procedures governing refund
determ nations generally, including the effect of inaction on a
transfer tax refund claimby the entity that collected the tax.

An article in MRYLAND TAXES suggests that a taxpayer seeking
a refund of county transfer taxes should inquire of the circuit
court clerk as to the procedure for the specific county, and follow
t he procedures outlined in the Tax-Property Article for a refund of
State transfer taxes. Neal D. Borden, Robert A Ronbro, and
Charles C. Shelton, Transfer Taxes, in MRYLAND TAXES 17-22 (1984).

(continued. . .)
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protest, and then seek a refund, such a procedure is not mandatory.
Therefore, Abington urges that it was entitled to pursue its clains
in court.

As to appellant's contention that T.P. 8 14-908 pertains only
to State transfer taxes, not to local transfer taxes, it 1is
patently clear fromthe statutory |anguage that the provision is
not limted to State transfer taxes. Nevert hel ess, the precise
statutory language of T.P. 8 14-908 seens to apply only if a
county's transfer taxes are "paid to or . . . assessed or
collected by the clerk of a circuit court . . . or the Departnent

" T.P. 8§ 14-908.7 Yet the County's transfer taxes are
payable "to the county at the office of the director of finance in

the county courthouse,” pursuant to Baltinmore County Code § 33-

5(...continued)

Interestingly, review of the record reflects that previously,
by letter dated Decenber 29, 1982 to the County Director of
Fi nance, Penmar and Hechi nger contested the County's determ nation
of an unrelated transfer tax. Nevertheless, that transfer tax was
pai d under protest and a demand was nmade for a refund. In a letter
dated January 5, 1983, the County Director of the Ofice of Finance
informed the parties that it would hold a hearing to review the
refund request.

Appel | ant, however, apparently never attenpted to avail itself
of such an avenue. The record does not reveal Abington's reasons.
VWhile the tax involved here is sizeable, there is no suggestion in
the record that appellant could not afford to pay the transfer tax
pendi ng resol ution of the dispute.

" Conpare T.P. 8 14-908 with T.P. 14-905(a), which applies to
a refund claimfor property tax inposed by a county or nunici pal
corporation. ("A person who submts a witten refund claimto the
appropriate collector for . . . property tax erroneously or
m stakenly paid to the collector. . . .") (Enphasis added.)
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127(a) (1988 & Supp. 6).

For virtually all of the counties that inpose transfer taxes,
the taxes are paid to a circuit court clerk.? Qur research
reveal s, however, that four counties -- Baltinore, Montgonery,
Prince CGeorge's, and Wrcester -- designate sone entity other than
a circuit court clerk to collect the tax. As to Prince CGeorge's
County, T.P. 8 14-908 expressly recogni zes its procedure, by which
its taxes are collected by its Director of Finance. But a literal
construction of T.P. 8§ 14-908 would bar taxpayers in Baltinore,
Mont gonery, and Worcester counties froman appeal to the Tax Court
with regard to a refund claimfor county transfer taxes.® Conpare
Al | egany County Code 8§ 182-12 (1996); Anne Arundel County Code § 7-
101(d) (1996); Caroline County Code 8 166-8 (1996); Dorchester
County Code, Resolution No. 195 ( June 21, 1994); Garrett County
Code 8§ 263-25 (1996); Harford County Code § 123-51 (1996); Howard

8According to the nobst recent county codes available to us,
Calvert, Carroll, Cecil, Charles, Frederick, Queen Anne's,
Sonerset, Tal bot, WAshington, and Wcom co counties do not inpose
county transfer taxes.

& note that while Montgonmery County transfer taxes are paid
to the County's Director of Finance, pursuant to that county's
Code, and not to a circuit court clerk, in at |least two reported
opi nions involving refund requests for Montgonery County transfer
t axes, taxpayers have obtained review in the Tax Court of the
denial of the refund before bringing their clains in the |aw
courts. See Dean v. Director of Finance of Mntgonery County, 96
Md. App. 80 (1993) (farmand transfer tax levied pursuant to
Mont gonmery County Code); Maisel v. Mntgonmery County, 94 M. App.
31 (1992) (county rezoning transfer tax).
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County Code 8§ 20.404 (1997); Kent County Code 8§ 152-13 (1996); St.
Mary's County Code 8§ 267-34 (1996) with Baltinore County Code § 33-
127 (1996) ("The paynent of the [transfer] tax inposed by this
article shall be nmade to the county at the office of the director
of finance in the county courthouse . . . ."); Mntgonery County
Code 8 52-28 (1994) ("The [transfer] tax shall be paid to the
county at the office of the director of finance . . . ."); Prince
Ceorge's County Code § 10-189 (1996) ("The party offering for
recording an instrunent in witing transferring title to real
property or an interest therein, in the County shall pay the tax
i mposed to the Director of Finance."); Wrcester County Code 8§ TR
1-801(c) (1996) ("The county transfer tax shall be coll ected upon
presentation of the instrunment of witing to the County Fi nance
Oficer prior to the recordation thereof . . . .").

It is difficult to conceive of any reason why the Legislature
woul d have intended to omt Baltinore, Montgonery, and Wrcester
counties from the purview of T.P. § 14-908. Whil e we discuss,
infra, the principles of statutory construction, it is sufficient
to note here that "the plain neaning rule is not rigid."
Kaczorowski v. Gty of Baltinore, 309 M. 505, 513 (1987).
Al though the courts may not "rewite a statute nerely because of
sonme judicial notion of legislative purpose,” id. at 516 n.4, we
may consi der evidence of |egislative purpose and intent "beyond the

pl ain | anguage of the statute." State v. Pagano, 341 Md. 129, 133
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(1996). Therefore, when the Legi slature's purpose and "intent can
be ascertained it wll prevai l over precise gramatica

construction or literal intent . . . ." Kaczorowski, 309 Ml. at
516 n.4. See also Potter v. Bethesda Fire Dep't., 309 MI. 347, 353
(1987). Here, the legislative history does not reflect that the
Legislature intended to omt taxpayers in these three counties from
the protections statutorily afforded to other taxpayers. Thi s
conclusion is supported by a review of the evolution of the
statutory provision.

In Rapley v. Montgonery County, 261 M. 98 (1971), the Court
determ ned that Code (1957, 1969 Repl. Vol.), Article 81, 88§ 213-
219 did not authorize taxpayers to recover, through refund
actions, special taxes (i.e., transfer or recordation tax) that
were voluntarily paid, under protest, to the County. The statute
permtted a refund action only for such taxes paid to the State.
Because of the "absence of express |egislative sanction .
for the taxpayers' action, id. at 100, and the lack of a comon | aw
right to recover taxes that have been voluntarily paid, the county
t axpayers were denied recovery. Thereafter, the Legislature
anended Art. 81 to provide for refund actions in connection with
special taxes paid to any county authorized to collect such tax.
1971 Md. Laws ch. 644; see also Wiite, 282 MI. at 648 n. 4.

These changes remained in effect wuntil 1985, when the

Legislature recodified the tax provisions of the Mryland Code,
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creating the Tax-Property Article. During the recodification
process, sonme changes were nade to the | anguage of T.P. § 14-908.
In place of the phrase "any State, county or nunicipal agency
authorized to collect [special taxes]," which was used in Art. 81,
§ 215, as revised, the Legislature substituted | anguage authori zi ng
a taxpayer to request a refund of a transfer tax erroneously paid
to, assessed, or wongfully collected by "the clerk of a circuit
court, the Director of Finance in Prince George's County, or the
Depart ment

Neverthel ess, the legislative history suggests that the
substituted | anguage was not intended to alter the scope of Art.
81. The revisor's note to T.P. 8 14-908 states that the change in
t he section's | anguage was inplenmented "to identify specifically to
whomthe transfer tax is paid." See Allers v. Tittsworth, 269 M.
677, 683 (1973) (stating that the revisor's construction is a
factor to be considered in determning legislative intent). Absent
a manifest intent to the contrary, we normally presune that when
the Legislature recodifies a statute, it is for the purpose of
clarity, and does not result in a substantive change in the |aw
Rohr baugh v. Estate of Stern, 305 MJ. 443, 449 (1986); Wlch v.
Hunphrey, 200 M. 410, 717 (1952) (stating that recodification
changes are presuned to be for the purpose of clarification only,
"unl ess the change is so radical and material that the intention of

the Legislature to nodify the |aw appears unm stakably from the
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| anguage of the Code").

We need not decide, however, whether the change in |anguage
brought about by the 1985 recodification renmoved the County's
transfer taxes fromthe scope of T.P. 8§ 14-908 and, consequently,
T.P. 8 14-512(d). This is because T.P. 88 14-512(d) and 14-908
only apply when transfer taxes have been paid and a refund is
sought. As appellant has not paid the disputed taxes, and does not
seek a refund, these provisions are inapplicable in any event.

[T,

In the ordinary course, a property tax dispute is usually
litigated through a refund action; in this way, the property owner
avoids the risk of a lien and tax sale. This is not to say,
t hough, that a refund action is the only avenue of recourse
available to a taxpayer seeking to challenge a particular tax.
| ndeed, we have not been nade aware of any State statute or |ocal
ordi nance that mandates resolution of a County transfer tax dispute
by way of a refund action. Nor has the County referred us to any

statutory provision that specifically pertains to admnistrative

¥'n Brown v. Mntgonmery County, 30 M. App. 107, 112 (1975),
we recognized a county's duty to sell the property of delinquent
t axpayers. We therefore declined to stay the obligation to pay
property taxes, based on a final assessnent, pending an appeal
Al t hough the property owners filed suit, seeking injunctive and
declaratory relief, and argued that they were entitled to exhaust

their rights in court, we disagreed, stating: "[I]f the |law were
as appel lants would have it, the capability of the taxing authority
to performits public functions could be brought to a standstill by

mass appeals. The potential harmof such a rule is intolerable to
governnment." |d. at 109-10.
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appeals with regard to transfer tax disputes when the tax i s not
paid. This suggests that, even if a County taxpayer could elect to
pay the tax and then pursue a refund, alternative actions are not
necessarily forecl osed.

As we observed, the County relies on T.G 8 3-103(a)(2) to
support its claim that the Tax Court has jurisdiction to hear
matters |i ke the one sub judice, and thus appellant was obligated
to proceed in the Tax Court. Appel I ant vi gorously opposes the
County's contention. Fundanental to appellant's argunment is its
claimthat T.G 8§ 3-103 does not confer jurisdiction upon the Tax
Court to resolve this matter. 1t argues:

The use of these broad generic ternms is illusory .

for the general grant of jurisdiction can only be glven

substance wth applicable enabling and inplenentation

statutes. Wile the Maryl and Legi sl ature has i npl enent ed

the broad jurisdictional grant by establishing specific

processes for appeal of specific tax disputes to the

Maryl and Tax Court, NMD. CODE ANN., TAX-PROP. 814-512

(1994 Repl. Vol.) and MD. CODE ANN., TAX-GEN. 813-510

(1996 Supp.), these processes do not include appeal s of

| ocal transfer tax disputes. As neither the Maryland

Legi sl ature nor the Baltinore County Council have enacted

any statute or ordinance to establish a process for

appeal of local transfer tax issues to the Maryl and Tax

Court, the broad jurisdictional grant has not been

i npl emented for such matters.

T.G 8§ 3-103 is unlike the tax provisions that we revi ewed
earlier, because it does not specify how or when a challenge may be
| odged. Instead, this provision states only generally, albeit
broadly, the kinds of matters over which the Tax Court has

jurisdiction. In order to reach the result urged by the County, we
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woul d have to conclude that T.G § 3-103 creates an adm ni strative
remedy in the Tax Court to address the legality of an unpaid
transfer tax. |In our view, such a construction would engraft upon
the statute a neaning not evident fromeither its | anguage or the
statutory purpose. Moreover, it would require us to ignore well
honed principles of statutory construction. This we decline to do.
| nstead, we conclude that T.G § 3-103 does not confer jurisdiction
to resolve this dispute. It neither authorizes, permts, nor
conpel s appellant to initiate its challenge in the Tax Court
regarding the legality of the County's transfer tax or the
inposition of the lien, because appellant has not paid the disputed
transfer tax. W explain.

The "cardinal rule of statutory interpretation is to ascertain
and effectuate the legislative intention." Privette v. State, 320
Md. 738, 744 (1990); see also Klingenberg v. Klingenberg, 342 M.
315, 327 (1996); Oaks v. Connors, 339 Md. 24, 35 (1995); Mayor of
Baltinmore v. Cassidy, 338 MI. 88 (1995); Mntgonery County V.

Buckman, 333 M. 516, 523 (1994); Condon v. State, 332 M. 481

No. 1361, Sept. Term 1996, slip op. at 15 (filed May 6, 1997); see

(1993); Blitz v. Beth Addis |Isaac Synagogue,

al so Bowen v. Smth, 342 Ml. 449, 454 (1996); Stapleford Hall Joint
Venture v. Hyatt, 330 Md. 388, 400 (1993); Taxiera v. Ml kus, 320
Md. 471, 480 (1990). The statutory |anguage is our "primry

source" to determne |legislative intent. Klingenberg, 342 M. at
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327; Privette, 320 Md. at 744. In this regard, we ascribe to the
words used in the statute " "their ordinary and popul arly under st ood
meani ng, absent a manifest contrary |legislative intention.'"
Kl i ngenberg, 342 Md. at 327 (quoting In re Arnold M, 298 M. 515,
520 (1984)); see al so Bucknman, 333 Mi. at 523; Thanos v. State, 332
Md. 511, 523 (1993); Privette, 320 Md. at 744; Harford County v.
University of Maryland Medical Sys. Corp., 318 Md. 525, 529 (1990).
When a statute is unanbi guous, the "courts may not disregard the
natural inport of the words used in order to extend or limt its
meaning." Privette, 320 Ml. at 745. See also Board of Trustees of
Mi. State Retirement & Pension Sys. v. Hughes, 340 M. 1, 7-8
(1995); Buckman, 333 M. at 523. Therefore, "[i]f the statutory
| anguage is plain and free of anbiguity and has a definite and
sensible nmeaning, it is conclusively presuned to be the neaning of
the legislative body in enacting the statute.” Town of Sonerset v.
Mont gonery County Bd. of Appeals, 245 Mi. 52, 71 (1966).

A statute nust be read as a whole, so that all provisions are
consi dered together and, to the extent possible, reconciled, and
harnoni zed. See CQurran v. Price, 334 Md. 149, 172 (1994); Condon,
332 Md. at 491; Forbes v. Harleysville Mut. Ins. Co., 322 M. 689
(1991); Brzowski v. Maryland Honme | nprovenent Conmin, _ M. App.
___, No. 610, Septenber Term 1996, slip op. at 9 (filed February
27, 1997); Boyd v. Hi ckman, 114 M. App. 108, 122 n.9 (1997).

Further, "under the guise of construction, [we may not] supply
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om ssions or renedy possible defects in the statute, or

insert exceptions not nade by the Legislature.” Anmal gamated Cas.
Ins. Co. v. Helns, 239 Mi. 529, 536 (1965); see also Blitz, slip
op. at 16; McNeil v. State, 112 M. App. 434, 451-52 (1996). This
means that we may not read into a statute a neaning that is not
expressly stated or clearly inplied. Nor nmay we enbellish a
statutory provision so as to enlarge its nmeaning. See Blitz, slip
op. at 16; Department of Econom c & Enpl oynent Dev. v. Taylor, 108
Md.  App. 250, 277 (1996); Taylor v. Mayor and Cty Council of
Baltinore, 51 MJ. App. 435, 447 (1982). | nstead, we nust "give
effect to that intention regardless of the consequences, even
t hough such effect may cause a hardship. Sinply put, a court
construi ng an unanbi guous statute nust viewthe lawas it is, and
not as it mght wsh it to be." Brzowski, slip op. at 9 (citations
omtted).

We acknowl edge that the plain neaning rule does not
necessarily require a reviewing court to ignore or disregard the
Legislature's intent and purpose, when that intent and purpose is
readily known. Simlarly, it does not necessarily conpel a literal
construction of a statutory provision. Kaczorowski, 309 M. at
516. Nevertheless, this principle does not alter our construciton
of T.G § 3-103.

An understanding of the origin of Miryland' s |egislative

enactnents creating taxpayer refund actions |ends support to our
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view that T.G 8§ 3-103 does not confer an adm nistrative renedy
that extends to the circunstances attendant here. W pause to
review a taxpayer's comon |aw rights. At common law, if a
t axpayer voluntarily paid a disputed tax, under protest, the
t axpayer was barred fromrecoupi ng the anount of the tax, unless a
statute expressly sanctioned recovery. Rapl ey, 261 M. at 103.
Ordinarily, the taxpayer could only challenge the tax when it
remai ned unpai d.

In Lester v. Mayor and Gty Council of Baltinore, 29 M. 415,
(1868), the taxpayer brought an action in assunpsit to recover a
disputed tax, claimng it was paid under conpulsion to prevent the
sale of his property. Al though the assessnment was found to be
illegally inposed, recovery was nonethel ess deni ed. The Court
sai d:

No principle is better settled than that where a person,

with full knowl edge of the facts, voluntarily pays a

demand unjustly mnmade wupon him though attenpted or

threatened to be enforced by proceedi ngs, as appears to

have been the case in this instance, it wll not be

considered as paid by conpulsion, and the party thus

paying, is not entitled to recover, though he may have
protested against the unfounded claim at the tinme of
paynment made.
ld. at 418; conpare Baltinore v. Porter, 18 M. 284 (1862)
(concluding that, because tax had not been paid, taxpayer could
chal l enge the identical type of tax assessnment through injunction

proceedi ngs) . Simlarly, in Rapley, 261 M. at 103, the Court

stated that without an "express statutory warrant, we have laid a
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heavy hand on actions brought at |aw to recover taxes paid, even if
pai d under protest, when the taxpayer nade paynent w thout seeking
injunctive relief to test the validity of the inposition."

Thereafter, in Wite v. Prince CGeorge's County, 282 M. 641,
653 (1978), the Court reaffirmed the principle that "an ordinary
civil action does not lie in Maryland for the recovery of taxes
voluntarily paid under a mstake of law . . . ." The Court
careful |y expl ai ned:

More than one hundred and thirty years ago . . .
this Court . . . reverse[d] a judgnent in favor of the
plaintiff and against the Cty for that sum of noney on
the ground that noney demanded and voluntarily paid
"cannot be recovered back in a Court of |aw, upon the
ground that the paynent was nade under a m sapprehensi on
of the legal rights and obligations of the party."

* * * * *

These hol di ngs have been reaffirnmed in an unbroken
line of cases. In point is Wasena Housing Corp. V.
Levay, supra, 188 M. 383 [(1947)], where a taxpayer
brought an action at law to recover taxes erroneously
paid, and this Court, in affirmng a judgnent in favor of
t he defendant governnent officials, stated that "[a]ll
refunds of State taxes are matters of grace with the
Legislature” (188 MI. at 389) and that the statutory
renedi es were "exclusive in this type of case.” (ld. at
394.) The Court in Wasena pointed out that recovery
could not be had on the theory that the tax officials
made a "m stake of fact," as "[a]t common | aw recovery of
nmoney paid under a mstake of fact is |limted to noney
paid or received under a mstake [of fact] on the
plaintiff's part, or a mutual m stake [of fact]
(id. at 387). The Court al so repeated the hol di ng of the
Lester case that "paynment under protest, under threat and
advertisenment of sale, is a voluntary paynent . . ." (id.
at 388).
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VWhite, 282 MI. at 651-52 (sone citations omtted).

The voluntary paynent rule clearly put taxpayers in a "catch-
22" situation. Wen the taxpayer paid the disputed tax, even under
protest, in order to protect his property froma tax sale, he could
not recover, based on voluntary paynent principles. On the other
hand, if the taxpayer failed to pay the tax, he could challenge the
tax in court, but risked a forced sale of his property. Ref und
actions, which are creatures of statute in Maryland, were enacted
in response to the harshness of the common |aw, which precluded a
taxpayer from recovering taxes that were voluntarily paid. I n
Baltinore County v. Xerox Corp., 286 M. 220, 226 (1979), the Court
expl ained: "Wthout doubt the refund provisions . . . were enacted
to nodify the common |aw rule which established barriers to the
recovery of taxes paid, presunmably due originally to the reluctance
of the sovereign to disgorge what had been given it." See also
White, 282 MI. at 647 ("The Maryland Legi slature has . . . provided

a conprehensive renedi al schene for the refund of taxes erroneously

I\When the taxpayer paid under threat of inmmediate harm or
duress to person or property, the taxpayer usually could recover
the taxes in an action at |law, since such a paynent was consi dered
involuntary. See Mayor & City Council of Baltinore v. Leffermn,
4 Gl 425 (1846) ("W consider, therefore, the doctrine as
established, that a paynent is not to be regarded as conpul sory,
unl ess made to enmanci pate the person or property, from an actua
and existing duress, inposed upon it by the party, to whom the
money is paid'); see also Martin G I|nbach Inc. v. Deegan, 208 M.
115 (1955) (holding that appellant's paynent of poundage fees was
not voluntary, when appellant paid the fee to prevent a sheriff
fromattaching and taki ng away equi pnent bel onging to appellant's
business in satisfaction of a prior judgnent).
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paid.").

"The Maryland |aw respecting the recovery of taxes is an
interesting nosaic of statutes and deci sions which evolved slowy
during the nineteenth century and only commenced to offer a nodern
and conprehensive nmechanismin 1929." Rapley, 261 Mil. at 104. In
that year, a conprehensive statutory schene was inplenented for the
recovery of taxes erroneously paid. Chapter 226 of the Laws of
1929. Sections 152 and 153 of the 1929 Act provided "the manner in
whi ch recovery could be had fromthe State and the counties .

Rapl ey, 261 Md. at 109.

The refund provisions obviously benefited taxpayers who woul d
have been deni ed refunds under the voluntary paynent doctrine. As
a result, a taxpayer could safely pay a disputed tax wthout
jeopardizing the right to recover a refund if the taxpayer's
contentions were |ater found nmeritorious. At the sane tinme, the
t axpayer could avoid exposing his property to a tax sale. There
was, however, no necessity to codify a taxpayer's existing rights

to challenge an unpaid tax.!'2 Apart from a consideration of the

12Code 1939 Art. 81, § 162 leads us to believe that the refund
mechani sm was i nplenmented to protect taxpayers who had no other
avenue of recourse; a taxpayer who did not pay a disputed tax and
had a right to litigate the validity of the tax in court would not
have required a refund nechanism The section authorized a
t axpayer to apply for a refund if he erroneously paid to any County
or Baltinmore Gty "nore noney for |ocal taxes or other charges than
was properly and legally chargeable . . . ." But, 8 162 also
stated "that no refund shall be nade or approved in any case where
a remedy by way of appeal or otherw se was provided by |law for
(continued. . .)
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origin of the refund provisions, several cases al so strengthen our
view that T.G 8 3-103 does not constitute an admnistrative
remedy.

In Montgonery Co. Council v. Supervisor, 275 Md. 339 (1975),
the Court construed various statutory clauses in forner Articles 41
and 81 of the Maryland Code, to resol ve whether the Tax Court had
jurisdiction to review a determ nation nade pursuant to Maryl and
Code (1957, 1975 Repl. Vol.), Article 81, § 67. Section 67
permtted a discretionary decrease in an assessnent, after the date
of finality, in order to prevent an injustice. Both the Tax Court
and the Court of Appeals concluded that the Tax Court had no
jurisdiction in 8 67 proceedings.

Maryl and Code (1957, 1971 Repl. Vol), Article 41, § 318
provided, in |language simlar to that now found in T.G § 3-103,
that "the Maryland Tax Court shall have jurisdiction to hear
appeal s from the decision, determnation, or order of any fina
assessing or taxing authority of the State, or of any agency,
departnent, or political subdivision thereof, with respect to the
val uation, assessnent, or classification of property, or the |evy
of a tax, or with respect to the application for an abatenent or
reducti on of any assessnent, or tax, or exenption therefrom" Like

the County here, the appellants asserted that 8§ 318 gave the Tax

2, .. continued)
chal I engi ng the amount or validity . . . of suchtax . . . ." W
have not found simlar provision since the 1939 enact nent.
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Court broad jurisdiction and authorized it to resolve property tax
assessnment appeals in connection with 8 67. Mntgonery Co., 275
Mi. at 346. In rejecting this argunent, the Court considered Art.
81, 8 256, which provided that appeals as to property tax
assessnments are fromactions of the final assessing authority under
Art. 81, 8 255. That section also required a tinely tax protest.
In contrast, Art. 81, 88 255, 256, and 67 did not provide for
appeals to the Tax Court based on the grant or denial of relief
under Art. 81, § 67.
The Court reasoned that the Legislature did not intend Art.
41, 8§ 318 "to expand the jurisdiction of the Tax Court beyond that
described in the various provisions of Art. 81, the tax article of
the Code . . . . It would seemthat the purpose of § 318. . . was
to describe the new organization [creating two new agencies, the
Tax Court and the Departnment of Assessnments and Taxation] but not
to expand or dimnish the specific powers in the field of taxation
Mont gonery Co., 275 MI. at 347-48. Moreover, the Court
determ ned that the |language in Art. 41, 8§ 318 "referring to the
jurisdiction of the Tax Court was . . . descriptive only," id. at
348, and Art. 81, 8§ 224 created the Maryland Tax Court with "the
powers and duties in this article specified." Mntgonery Co., 275
Ml. at 348. Even if 8 318 constituted a grant of appellate
jurisdiction, the result would be the sane. Consequently, the

Court determned that 8 318 did not give the Tax Court broader
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jurisdiction than what was specifically provided in 8§ 256.
Mont gonery Co., 275 MI. at 348.

The case of State Dep't. of Assessnents and Taxation v. dark,
281 Md. 385 (1977), is also instructive. 1In that case, the Court
concluded that there was "no statutory authority giving a circuit
court jurisdiction, by way of a declaratory judgnent or otherw se,
over the propriety of a grant or denial of a reduction in a real
property assessnent under 8 67." Id. at 396. As the taxpayers
exhausted any available adm nistrative renedies, the trial court
only had inherent authority to review the taxpayers' «claim
chal l enging the constitutionality of the assessnent. 1d. at 411;
see also LaBelle v. State Tax Commin, 217 M. 443, cert. denied,
358 U.S. 889 (1958).

The analysis in these cases is persuasive. Like the |anguage
in former 8 318, the language in T.G 3-103 is nmerely descriptive.
The cases suggest that we should not construe 8§ 3-103 to expand the
jurisdiction of the Tax Court beyond that which is specifically
described and provided in other provisions. Since the Tax Court
has certain delineated powers and duties, we agree that we cannot
read into T.G 8 3-103 what is not there. Absent any indication of
|l egislative intent to justify that course of action, such an
interpretation could contravene well established rules of statutory

constructi on.
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Neither the State nor the County specifically requires paynent
of the transfer tax as a precondition to resolving the tax dispute.
Mor eover, neither expressly provides for an adm nistrative renedy,
in the absence of paynment of the disputed tax. Therefore, we nust
next address whether the refund schene is, in any event, an
exclusive remedy or, alternatively, whether Abington retains the
right toinitiate a court challenge with respect to an unpaid tax.
"Wien there exists a special statutory renedy for the resolution of
a particular matter, as well as an ordinary action at law or in
equity, whether the special statutory renedy is exclusive, and
preenpts resort to the ordinary civil action, is basically a
question of legislative intent." \Wiite, 282 MI. at 649. W are
satisfied that the statutory refund renmedy is not exclusive. In
reaching this conclusion, we are persuaded by the reasoning of
several cases, as well as our understanding of the |egislative
purpose in enacting the refund provisions.

It appears that the Legislature crafted the refund schene to
aneliorate the difficulties caused by the voluntary paynent
doctrine. See Rapley, 261 Mil. at 103. 1In contrast, so long as a
di sputed tax remai ned unpaid, a taxpayer had an existing right --
not statutorily based -- to challenge a tax. Consequently, there
was no |legislative inperative to protect the taxpayer in that
situation. Nevertheless, we are unaware of any indication, that,

in enacting the refund provisions, the Legislature intended themto
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consitute an exclusive renedy. Nor is it apparent that the
Legi sl ature sought to abrogate existing rights and renedi es, which
permtted challenges in court to State or |ocal taxes that were
assessed, disputed, but not paid.

Washi ngton Sub. San. Commin v. Mtchell & Best, 303 M. 544
(1985), suggests to wus that, when there is no specific
adm ni strative renedy, a taxpayer may file suit seeking to enjoin
the collection of a tax. There, a devel oper paid to the WAshi ngton
Subur ban Sanitary Comm ssion ("WSSC') a special connection charge
for water and sewer service. Consequently, new honme buyers and
devel opers brought a class action seeking a declaratory judgnent
that WBSC | acked the | egal power to inpose the charges. They al so
sought refunds from the Commssion for the charges and a
decl aration that the charges were unreasonable and void. The WSCC
argued, inter alia, that the plaintiffs failed to exhaust their
adm nistrative renedies before the Public Service Comm ssion
("PSC'). It relied on Code, Art. 29, 8 6-110, which permtted an
appeal to the PSC to "determne the reasonableness of any
assessnment, tax, levy, or service charge of the [WSSC]."

The Court observed that 8§ 6-110 was not a general refund
statute and the provision did not "enbrace the issue of whether
WESC had statutory power to inpose" the disputed charge. Id. at
555. Although the section created an admnistrative renedy, the

Cour t recogni zed that the remedy was "limted to the
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“reasonabl eness of any assessnent, tax |levy, or service charge of
the WoCC."'" 1d. at 559 (quoting Code, Art. 29 § 6-110). | ndeed,
the Court noted the "anomaly" that, while there was a statutory
renmedy providing for a challenge to the reasonabl eness of the
rates, no admnistrative statutory remedy existed regarding the
chal l enge to the agency's power to inplenent the charge. Based on
the statutory | anguage and agency practice under 8 6-110, the Court
held that, because there was no special statutory renedy, "an
original action for a declaratory judgnent on the issue of the
power of WSSC to adopt"™ the charges was not precluded. 1d. at 561.
Recogni zing "the holding's asymmetry with basic admnistrative | aw
principles,” id. at 560, the Court nonethel ess determ ned that the
trial court had original jurisdiction to decide one issue, while
the PSC was "statutorily designated as the agency initially to
decide [the] issue" concerning the reasonabl eness of the fees. Id.
at 562.

As to the refund issue, the Court affirnmed Maryl and common | aw
precluding recovery of taxes voluntarily paid, under protest,
absent a special statutory provision authorizing the right to
pursue a refund. Id. at 572. Since the charges were voluntarily
paid, and no statutory provision authorized a refund of the
di sputed charges, id. at 576, the Court determned that the
plaintiffs could not recover. The Court noted, however, that an

action in assunpsit is available to a taxpayer to recover taxes,
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when a statute changes the comon | aw and sanctions a refund, but
does not provide a special statutory renedy to recover the refund.
ld. at 572; see also Wite, 282 Md. at 653 n.7 ("Wiere a statute
changed the comon |aw rule and provided that the taxpayer was
entitled to a refund but did not contain a special statutory
remedy, this Court took the position that an action in assunpsit
could be maintained."). On the other hand, if ""there is statutory
aut horization for a refund and a special statutory renedy set
forth, that renmedy is exclusive.'" WSSC, 303 MI. at 572 (citations
omtted); see also Washington Nat'l Arena, 282 Ml. at 595.

The Court also considered the circunstances under which
paynment is voluntary. Relying on prior cases, the Court reasoned
that "the availability of an adequate renmedy prevents a paynent
frombeing involuntary."” WSSC, 303 Md. at 576. As an injunction
renedy was available to prevent collection of the charges, even
t hough there was no statutory right to a refund, id. at 576, the
paynments were deened voluntary; collection "could have been
prevented by an injunction, in the absence of any other specia
remedy."” |d. at 576.

Apostol v. Anne Arundel County, 288 M. 667 (1980), also
guides us. In that case, taxpayers from Annapolis chall enged the
County's property tax rate assessed upon residents of Annapolis, an
incorporated city within the county. Under State |law, the county

coul d assess a |l ower tax upon city residents than county residents,
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because the city provided certain services to its residents,
thereby relieving the county of the need to do so. Neverthel ess,
Annapolis residents were unhappy with the size of the reduction,
and filed suit to recover taxes previously paid. The county
asserted that the taxpayers were required to use the refund
procedures in the predecessor to T.P. 8§ 14-901 et seq., before
filing suit in the law court. The Court questioned, but did not
resol ve, whether the Legislature intended the statutory renedy of
a refund action to constitute the exclusive neans by which to
chall enge the taxes in issue. Since the taxpayers were subject to
the voluntary paynent doctrine, they were barred from pursuing
their challenge in court. The Court said:

Before the taxes were paid, the existence of the

statutory renmedy may have given rise to an issue of

whet her the Legislature intended to allow an action for

i njunctive and declaratory relief or whether it intended

that the special statutory renedy supplant such action

and be exclusive . . . . However, after the disputed

taxes were paid, no issue concerning any possible
| egislative intent to supplant an existing conmon | aw or

decl aratory judgnent renedy could arise. No such
alternate common |law or declaratory judgnent renedy
exi st ed.

Apostol, 288 MI. at 674 (citations omtted).

Accordingly, the Court vacated the trial court's judgnment that
the tax statute was unconstitutional. Later, in WSSC, the Court
expounded on what it had said in Apostol: "[(Once the taxes were
paid, the refund renedy necessarily becane excl usive because, under

the voluntary paynent rule, the declaratory judgnent and injunction
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remedi es had been extingui shed.” WSSC, 303 Ml. at 577.

Pot omac El ec. Power v. Prince George's County, 298 M. 185
(1983), is to the sane effect. Potomac El ectric sued with respect
to a county ordi nance that taxed personal property at a higher rate
than real property. During oral argument in the Court of Appeals,
the Court |l earned that Potomac El ectric had paid the disputed tax
before trial. Consequently, it vacated the judgnment and directed
di sm ssal of the case, based on the voluntary paynent rule, saying:

In the Apostol case, where the taxpayers paid the

demanded tax during the pendency of their suit for

declaratory and injunctive relief, we held that "the
paynment of the tax extinguished the plaintiffs' cause of
action" and that the bill of conplaint should have been

di sm ssed wi thout a declaration of rights.

Potonmac El ectric, 298 MI. at 190-91 (enphasis added). Nonethel ess,
the Court suggested that a taxpayer may pursue an action for
declaratory and injunctive relief, so long as the taxpayer has not
paid the tax. See also Baltinore v. Porter, 18 M. 284 (1862)
(concluding that taxpayer who had not yet paid the tax assessnent
was entitled to challenge it by injunctive action).

The suggestions in Apostol, WSSC, and Potonac El ectric that
vol untary paynent "extingui shed" a cause of action presupposes that
t he cause of action was, at one tine, viable. WSSC al so nakes
clear that a statutory renedy nmay be avail abl e under sone, but not
all, circunstances, and it also may apply to one claim of a
taxpayer, but not to all clains. Applying these principles here,

we are of the view that had Abington pursued a refund action, it
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woul d not have been able to litigate its tax challenge until the
adm ni strative process was finalized. But, even if Abington could
have elected to avail itself of the admnistrative scheme providing
for review of a refund claim it was not obligated to follow that
pat h. The refund schenme does not necessarily foreclose the
taxpayer's right to proceed in court in connection with non-refund

clainms that are not governed by the adm nistrative schene.

Concl usi on

Abi ngton did not pay the transfer tax and does not seek a
refund. Appellant clains that the County illegally and erroneously
i nposed the transfer tax and lien, and it has declined to pay the
di sputed tax. The adm nistrative renedi es that have been created
for refund actions are not applicable or exclusive. In sum the
refund schenme does not bar Abington's right to pursue appropriate
relief in circuit court, so long as it has not paid the disputed
transfer tax. Accordingly, the circuit court erred in dismssing

appel l ant's action.

ORDER DI SM SSI NG CASE VACATED.
CASE REMANDED TO THE CIRCU T
COURT FOR BALTI MORE COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

APPELLEE TO PAY COSTS.
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