HEADNOTE: AcandS, Inc., et al. v. John Abate, et al
No. 1857, Septenber Term 1996

FOURTEENTH AMENDVENT DUE PROCESS PRI NCI PLES — MD. RULE 2-503 —
RIGAT TO FAIR AND | MPARTI AL JURY — SUFFI Cl ENCY OF EVIDENCE I N
ASBESTOS EXPOSURE CASES — ADEQUACY OF REMEDY FOR DI SCOVERY
VI QLATI ON —EXCESSI VENESS OF AWARD —APPLI CABI LI TY OF STATUTORY CAP
TO AWARD —JURY | NSTRUCTI ON OF DUTI ES OF NONMANUFACTURI NG SUPPLI ERS
AND | NSTALLERS —JURY | NSTRUCTI ON ON STRI CT LI ABILITY:

Due process principles and M. Rule 2-503 not violated by
consol i dated asbestos trial which was conducted in several phases
and which involved l|arge nunbers of defendants, products, and
clainms, and where verdict forns referred to product categories
rat her than specific brand names; defendants not denied right to
fair and inpartial jury, in that trial court properly dism ssed
potential jurors for hardship reasons, plaintiffs did not
inproperly exercise perenptory strikes, and court properly
exercised its discretion regarding plaintiffs’ ex parte
distribution of descriptions of expert wi tnesses to jury; proper
application of substantial factor test established evidence was
insufficient to sustain several verdicts in favor of plaintiffs;
plaintiffs’ failure to identify product identification wtness
before he testified did not warrant exclusion of testinony under
circunstances; jury awards not excessive but statutory cap applied
to award to plaintiff with pleural plaques who did not suffer
functional inpairnment until 1990; court properly instructed jury on
duties of nonmanufacturing suppliers and installers; trial court
erred by refusing to instruct jury to effect that contractor cannot
be strictly liable if its predom nant purpose was the provision of
a service rather than a sale.
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The appeal before wus 1is from the second nmjor
consolidated trial in the Grcuit Court for Baltinore City arising
from exposure to asbestos-contai ning products.

The first consolidation, known as Abate I, was tried
before the Honorable Marshall A Levin from February 18, 1992 to
August 10, 1992. In that proceeding, the cases of six illustrative
plaintiffs were tried to full and final judgnents, and certain
comon issues raised by 8,549 other plaintiffs, who filed suit
prior to October 1, 1990, were also tried. Those common i ssues
were, in essence, whether the defendants manufactured, sold,
distributed, or installed defective products, whether the
def endants had and violated any duty to warn of dangers inherent in
t he products, and whether the defendants could be found Iiable for
puni tive damages. Whet her the conmmon issue plaintiffs were
actually exposed to and danmaged by the products was to be
determ ned at subsequent "mni-trials."

Al t hough nore than 100 defendants were naned in Abate |
by combinations of the illustrative plaintiffs and comon issue
plaintiffs, the clains against all but 15 of the defendants were
di sm ssed prior to trial. A variety of cross-clainms and third-
party clains were filed anong the various trial defendants and
settling defendants. Judge Levin severed all but two of those
clains from the case, to be tried in a subsequent, related

proceeding.? During trial, nine of the defendants settled, |eaving

Judge Levin gave those defendants that settled the option of
(continued. . .)



t he nunber of defendants agai nst whom verdicts were actually sought
at six.

Utimately, in Abate I, the jury found in favor of three
of the illustrative plaintiffs and against the other three. On the
common issues, the jury found six defendants and one cross-cl aim
defendant negligent and strictly liable. It found four defendants
liable for punitive damages, but one of those defendants settled
and another was dismssed from the case after filing for
bankruptcy. On appeal, the Court of Appeals reversed the punitive
damages findings and affirnmed in part and reversed in part the
awards of conpensatory damages to the trial plaintiffs. See
Godwi n, 340 M. 334.

The case now before us, known as Abate |Il, was tried
before the Honorable Richard T. Ronbro. In accordance with a plan
initiated by Judge Levin and nodified by Judge Ronbro and,
apparently, The Honorabl e Joseph H H Kaplan, Adm nistrative Judge,

Abate Il tried the cases of five trial plaintiffs? to full and

Y(...continued)
having certain issues regarding their cross-claimliability tried
in Abate I. Only two settling defendants chose to remain in that
case. See ACandS, Inc. v. Godw n, 340 Ml. 334, 344 (1995).

2Al t hough those plaintiffs whose cases were tried in full were
known as illustrative plaintiffs in Abate | and trial plaintiffs in
Abate |1, their purposes were the sane in both trials —“to give
the jury a better understanding of the issues involved in an
asbestos case.” 1d. at 343.



final judgments.® It also tried: conmon issues, identical to those
comon issues tried in Abate |, as to approximtely 1,300% cases
filed between Cctober 1, 1990 and Cctober 1, 1993; the cross-clains
and third-party clainms severed from the Abate | proceeding; and
cross-clains and third-party clains fromAbate Il. As in Abate 1,
the cases of the comon issue plaintiffs are to be finally
adj udicated at mni-trials.

The five trial plaintiffs in Abate |1 (hereinafter
referred to collectively, at tinmes, as the "appellees"), all of
whom wer e represented by counsel fromthe sanme law firm were John
Joseph Goodman, Leonard Gotta, Frederick d ensky, Carroll Morrow,
and Terry Theis.® They, and the estimated 1,300 comobn issue
plaintiffs, filed clains for negligence and strict liability

agai nst nunerous defendants. Wiile the parties do not specify

%The original plan for Abate Il called for ten trial
plaintiffs. The case of one of the ten was severed, and the cases
of four nore were renoved to federal court. Judge Ronbro then
added an additional trial plaintiff, but that plaintiff settled his
case prior to trial

“The appellants contend, and the appellees do not dispute,
that this nunber is still uncertain and will be sorted out at the
mni-trials.

¢ refer to the five persons who actually all eged exposure to
asbestos products as the "trial plaintiffs,” although we note that
Goodman died prior to trial and his claimwas pursued by his wife
as the personal representative of his estate. Mrrow died during
trial. In addition to the negligence and strict liability clains
of the trial plaintiffs, Ms. Goodman successfully pursued a claim
for damages to the marital relationship and a survival action, and
the wi ves of densky, Mrrow, and Theis brought successful clains,
along with their husbands, for damages to their nmarita
rel ati onshi ps.
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preci sely how many defendants were originally naned in the suits
and how many were dismssed or settled before or during trial, and
we cannot glean that information from the record extract, we
determne that verdicts were wultimately sought against 11
defendants, including the five appellants in the appeal now before
us: Rapi d-Anerican Corporation (hereinafter "Rapid"), a successor
ininterest to Philip Carey Manufacturing Conpany; John Crane, Inc.
(hereinafter "Crane"), a manufacturer of pipe-sealing products;
US. Mneral Products Conpany (hereinafter "US. Mneral"), a
manuf acturer of fire-proofing spray; E. L. Stebbing & Co., Inc.
(hereinafter "Stebbing"), a contracting conpany; and Hanpshire,
| ndustries, Inc. (hereinafter "Hanpshire"), also a contracting
conpany.® Verdicts were al so sought agai nst 14 cross-defendants or
third-party defendants.

Judge Ronbro divided Abate Il into three phases. Phase |
began on June 22, 1994, with cl osing argunment endi ng on Decenber 1,
1994. In Phase |, all of the issues with respect to the five tri al
plaintiffs were tried. |In addition, the comon issues regarding
any ot her defendants naned by any of the approximately 1,300 common
issue plaintiffs were tried, as were the cross-clainms and third-
party clainms against all Phase | defendants. Any defendant that
settled with plaintiffs prior to or during Phase | was renoved from

Phase | to Phase Il if that defendant was the subject of a cross-

6Seven of the 11 defendants were nanmed by one or nore of the
trial plaintiffs.



claim

On Decenber 2, 1994, at the conclusion of Phase |, all of
the issues tried in that phase were submtted to the jury. In
addition to its common issue findings, the jury found in favor of
all five of the trial plaintiffs. It awarded danages to the trial
plaintiffs as foll ows:

- Goodman - total conpensatory award of
$9, 000, 000. 00, consisting of $3,000, 000.00 for
personal injuries, $1,000,000.00 for injury to
the marital relationship, and $5, 000, 000.00 to
| rene Goodman as surviving spouse.

- Cotta - total conpensatory award of
$500, 000. 00 for personal injuries.’

- Gensky - total conpensatory award of
$1, 100, 000. 00, consisting of $1,000, 00.00 for
personal injuries and $100,000.00 for injury
to the marital rel ationship.

- Mrrow - total conpensatory award of
$7, 000, 000. 00, consisting of $6,000, 000.00 for
personal injuries and $1, 000, 000.00 for injury
to the marital relationship.

- Theis - total conpensatory award of
$2, 500, 000. 00 consi sting of $2, 000, 000.00 for
personal injuries and $500,000.00 for injury
to the marital relationship.
The amounts of the judgnments entered against the
defendants were affected by the terns of settlenents nmade prior to

and during trial. In light of the settlenents, Judge Ronbro

The jury also awarded Goodman and Ciotta punitive danages
from Rapid and conpensatory and punitive damages from Har bi son-
Val ker Refractories Division of Dresser | ndustri es, I nc.
(hereinafter "Harbison-Walker"). As we shall explain infra, the
court granted judgnments notw thstanding the verdict in favor of the
def endants as to those awards.



determ ned a specific nunber of joint tortfeasor shares as to each
plaintiff, with shares attributable to each judgnent defendant and
each settling defendant. Each judgnent defendant was jointly and
severally liable to a particular plaintiff only for the nunber of
shares to be paid to that plaintiff by the total nunber of judgnent
def endant s. Judgnent defendants were not jointly and severally
liable for those shares of the settling defendants, as those shares
were satisfied by the anobunts of consideration paid for the
settlements.?®

Al five of the appellants were found liable to sone
conbi nation of trial plaintiffs. Rapid was found |iable to Goodman
and Gotta. Oane was found liable to G ensky, Mrrow, and Theis.
U.S. Mneral and Hanpshire were found liable to Goodman, 4 ensky,

Morrow, and Theis. Stebbing was found liable to densky and Thei s.

Phase Il of Abate Il commenced on January 4, 1995 before
the same jury, and the presentation of evidence took 11 days. 1In
Phase |1, cross-clains and third-party clains fromboth Abate | and
Abate Il were tried. Such clainms included, inter alia, indemity

cl ai ns agai nst defendants who were dism ssed from Abate | or who

8For exanple, the jury awarded 4 ensky $1,100,000.00 in

damages. The jury found Crane, U S. Mneral, Stebbing, and
Hanpshire liable to d ensky. O her defendants had settled with
d ensky. The court thus determned that there were ten joint

tortfeasor shares in the anmount of $110,000.00 each, and that
Crane, U S. Mneral, Stebbing, and Hanpshire were each jointly and
severally liable for four shares, or $440, 000. 00.
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settled with plaintiffs in either Abate | or Abate I1°.

Before submtting the Phase Il issues to the jury, Judge
Ronbro proceeded on to Phase II1l. In that final phase, evidence
was presented from which the jury could determne, as to those
defendants who were found potentially liable in Phase | for
puni tive danmages, the anount of punitive danages to be awarded for
each doll ar of conpensatory danages. The presentation of evidence
in Phase Ill lasted only one day. The Phase Il and Phase I1
i ssues were then submtted to the jury and, on February 17, 1995,
the jury returned its verdicts.

A flurry of post-trial notions followed, nost of which
were deni ed. Not ably, however, Judge Ronbro elim nated nost
punitive damages awards by: granting appellant Rapid's notion for
j udgnment notw t hstanding the verdict as to punitive danages for the
actions of its corporate predecessor prior to 1963; granting
Phase | defendant Westinghouse Electric Corporation’s notion for
j udgnent notw thstanding the verdict as to punitive damages; and
granting the notion for judgnment notw thstanding the verdict of

Phase | defendant Harbi son-Wal ker as to all punitive damages and as

Cross and/or third party clains were pursued in both Phase |
and Phase Il by Pittsburgh Corning Corp. (hereinafter "Pittsburgh
Corni ng"), ACandS, Inc. (hereinafter "ACandS'), Porter Hayden Co.
(hereinafter "Porter Hayden"), and Owens-Corning Fiberglas, Inc.

(hereinafter "Onens-Corning"). Indemity clains were pursued in
both Phase | and Phase Il by Phase | defendants Stebbing,
Hanpshire, and Lloyd E. Mtchell, Inc.
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to conpensatory damages in favor of Goodman and Ciotta.?

0Judge Ronmbro also granted U.S. Mneral's notion for new tri al
in the cases of Mrrow, Goodman, Theis, and d ensky on the ground
that U.S. Mneral had been unfairly surprised by the testinony of
a witness for the plaintiffs. A newtrial was scheduled and, in
preparation, extensive discovery proceedi ngs were conducted. On
the eve of the newtrial, however, U S Mneral noved to w thdraw

the notion and to have the judgnents reinstated. US. Mneral
informed Judge Ronbro that it could unearth no new evidence to
respond to the surprise testinony. It also conplained that, at the

new trial, the plaintiffs intended to better their positions by
calling nore witnesses than they had called in the first trial
Judge Ronbro granted the notion to withdraw the notion for new
trial and reinstated the judgnents against U S. Mneral. Uus
M neral then noted this appeal. The appellees noved to dismss the
appeal, but a three judge panel of this Court ruled that it could
pr oceed.

In their brief responding to US Mneral's brief on
appeal , the appellees renewtheir notion to dismss. They contend
that the judgnents against U S. Mneral becane nullities when Judge
Ronbro granted the notion for new trial, and that the judge
therefore could not have properly reinstated them They further
contend that, even if the judgnents did not becone nullities, U S.
M neral should be estopped from appealing since it participated in
extensive pre-trial discovery. W reject both contentions.

In Davidson v. Mller, 276 Ml. 54 (1975), after a tria
court granted the defendants' notion for new trial in a persona
injury case, the court reinstated the verdict and instead granted
a new trial unless the plaintiffs agreed to a remttitur. The
Court of Appeals upheld the trial court's action upon appeal
explaining: "[We hold that ordinarily in a civil proceeding the
trial court possesses the power to reconsider and correct any of
its rulings, including those of the type here, until a final
j udgnent becones enrolled.” 1d. at 85-86. The decision to grant
US Mneral's notion to withdraw its notion for newtrial -- and
to thus reinstate the judgnents -- was entirely wthin Judge
Ronbro' s sound discretion. |ndeed, Judge Ronbro had the discretion
to deny the notion but chose not to do so.

By noving to withdraw its notion after |earning, through

di scovery, that it could produce no new evidence, U S. Mneral
acted in the interests of judicial econony. Conpare Arnour
Fertilizer Wrks v. Brown, 185 M. 273 (1945) (where plaintiff
obt ai ned default judgnent agai nst defendant, defendant had judgnent
(continued. . .)
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Many of the Phase | and Phase |l defendants then noted
appeals to this Court. Several pre-hearing conferences were held
and, ultimately, a three-judge panel of this Court issued a witten
order by which it defined the paraneters of this appeal. See PHC
No. 618, Septenber Term 1995 (filed April 18, 1996). Witing for
t he panel, former Chief Judge WI ner explai ned:

In Shenansky v. Gunter, 339 M. 636, 638
(1995), the Court confirmed that "[i]n an
action for noney damages, an order which
decides that there is liability, or which
resolves sone liability issues in favor of a
party seeking damages, but fails to nmake a
determnation with regard to the amount of
damages, does not dispose of an entire claim
and cannot be nade final and appeal abl e under
Rul e 2-602(b)." In such a case, the appellate
court has no choice but to dismss the appeal,
which is what the Court did in Shenansky.
That principle was applied in [ACandS v.
Godwi n, 340 Md. 334 (1995) (review ng Abate
)] when the Court dismssed the appeal of
Ownens-111inois, which had been taken fromthe
Phase | verdict resolving sone liability
I ssues against it.

Id. at 6. The panel concluded that only the appeals filed by
Rapid, Crane, U S. Mneral, Stebbing, and Hanpshire fromthe final
judgnments in the cases of the five trial plaintiffs could proceed.
Id. at 6-7.

Pursuant to a subsequent order of this Court filed on

Cct ober 31, 1996, four of the five appellants -- Rapid, Crane, U S

10, .. conti nued)
vacated, then case proceeded to trial and defendant prevail ed,
plaintiff was estopped from appealing the vacation of the default
j udgnent ) . Under the circunstances, est oppel woul d  be
I nappropri ate.



M neral, and Stebbing -- have filed a joint brief in which they set
forth argunments common to all of the appellants. See PHC No. 618,
Septenber Term 1996 (filed October 31, 1996). Hanpshire did not
join in the brief but has adopted it "to the extent not
inconsistent with [its] positions."* In addition, each of the five
appellants have filed briefs setting forth their own specific

argunents on appeal . 12

U'nits individual brief, Hanpshire expresses its belief that
the common issue verdicts as to future mni-trial plaintiffs "are
apparently not yet ripe for appeal."” It explains that its "present
appel lant focus is thus limted" to the judgnents against it and in
favor of Goodman, d ensky, Mdrrow, and Theis. As we have observed,
Hanpshi re neverthel ess expressly "adopts the briefs and argunents
of all other appellants and the Joint Brief of Appellants to the
extent not inconsistent with Hanpshire's positions.” Hanpshire did
not participate in oral argunment and thus could not be called upon
toillumnate the matter further.

Based on this, the appellees urge this Court to "rule
that Hanpshire has waived any issue relating to conmon issue

verdicts which it unilaterally elected not to brief." W decline
to do so. Hanpshire is correct inits view that the comon issue
verdicts as to future plaintiffs are not ripe for appeal. As we

shall explain infra, in part |1.C, the common issue verdicts are
significant to this appeal only to the extent that they have sone
bearing on the verdicts as to the trial plaintiffs or may refl ect
some inpropriety in the consolidation. Hanpshire quite properly
retained its right to pursue those argunents contained in the joint
brief by adopting the argunents set forth in that brief, to the
extent not inconsistent wwth its position.

?Rapi d does not now appeal the comobn issue punitive danages
verdict for the actions of its predecessor prior to 1963 and, in a
footnote in their brief responding to Rapid s individual brief, the
appel l ees contend that Rapid has therefore waived its right to
appeal the matter. We di sagree. The only awards of punitive
damages agai nst Rapid were nade to Goodman and Ciotta, and Judge
Ronbro granted Rapid' s notion for judgnent notw thstanding the
verdict as to those awards. As there is no final judgnent against
Rapi d invol ving punitive danmages, the matter is not ripe for review

(continued. . .)
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bri ef.

t hat :

Specifically,

We address first the argunents set forth in the joint

|. The Abate Il consolidated trial violated
Mi. Rule 2-503 and due process principles
guaranteed by the Fourteenth Amendnent to the
Constitution of the United States, in that:

A. The trial was unduly confusing and
prej udi ci al because of:

1. the large nunber of defendants,
products, and clains invol ved,

t he appellants®® argue in their joint

bri ef

2. the nature of the phasing and the |ack

of distinction between the phases, such as

t he

participation of the cross-plaintiffs and third-

party plaintiffs in Phase I, and

3. the court's decision to permt
the plaintiffs to select all five of the trial
plaintiffs,

B. The verdict forns referred to product
categories rather than to specific brand
names, and

C. The jury returned a nunber of
erroneous verdicts t hat refl ected its
conf usi on.

1. The appellants were denied their right to
a fair and inpartial jury, in that:

A. The trial court dismssed a mgjority
of the venire for hardship reasons w thout
verifying that there were, in fact, any
har dshi ps and wi thout regard to the effect of
the dism ssal on the conposition of the jury

2, .. continued)
under this Court’s April 18, 1996 order.

BWe shall at tines refer to all five appellants as the

appel l ants. ™

- 11 -
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pool ,

B. The plaintiffs inproperly exercised
their perenptory chal | enges to strike
potential jurors on the basis of race, and

C. The trial court refused to conduct
voir dire and refused to declare a mstria
after the plaintiffs engaged in an ex parte
communi cation with the jury.

Al'l of the appellants nmount individual challenges to the
sufficiency of the evidence to support the various judgnents in
favor of the trial plaintiffs, which we shall address in part 11

herein. In particular:

1. A Rapid, US. Mneral, and Hanpshire
contend that the evidence was insufficient to
support the judgnents in favor of Goodman,

B. Rapid contends that the evidence was
insufficient to support the judgnent in favor
of Gotta,

C. Crane, U S. Mneral, Stebbing, and
Hanpshire contend that the evidence was
insufficient to support the judgnents in favor
of Thei s,

D. Crane, US. Mneral, Stebbing, and
Hanpshire contend that the evidence was
insufficient to support the judgnents in favor
of d ensky, and

E. Crane, U S. Mneral, and Hanpshire
contend that the evidence was insufficient to
support the judgnents in favor of Morrow.

The appellants |odge additional challenges as well.
Rapi d contends that:

V. The judgnents against it should be

reversed because Judge Ronbro refused to

stri ke evidence that had not been disclosed

during pretrial discovery, and

- 12 -



V. The awards to Goodnman and Ciotta were

"grossly excessive" or, in the alternative,

the award to G otta should have been reduced

in conformance with the statutory cap.

St ebbi ng and Hanpshire assert that:

VI. Judge Ronbro erred in instructing the jury

on the duties of nonmanufacturing suppliers

and installers, and

VII. Judge Ronbro erred by refusing to

instruct the jury that strict liability does

not apply where the predom nant purpose of the

def endant' s conduct was provision of a service

rather than the sale of goods.

To that end, Hanpshire further contends that the evidence was
insufficient to establish that it was a seller of goods.

U S. Mneral contends that:

VIIl. Judge Ronbro erred by refusing to

instruct the jury that a duty to warn of the

hazards of asbestos mght be discharged by

warning or instructing a reliable third-party

i nternmedi ary.

W find no nerit in the joint argunents as to the
propriety of the consolidation and the fairness and inpartiality of
the jury, although we do find that several of the dates of
liability on the common issue verdict sheets require reformati on by
the trial court. W agree that the evidence was insufficient to
establish that U S. Mneral or Stebbing were liable to any of the
appel l ees, or that Hanpshire was liable to Goodman or Morrow. W
therefore reverse all of the judgnents obtained by trial plaintiffs
against U S. Mneral and Stebbing, and the judgnents of Goodman and

Morrow agai nst Hanpshire. We further agree that the award to

- 13 -



Ciotta nust be reduced in conformance with the statutory cap.
Finally, we agree that Judge Ronbro erred in refusing to grant
Hanpshire's request that he instruct the jury on the predom nant
pur pose test. W shall not address U S Mneral's argunent
regarding Judge Ronbro's failure to give a jury instruction
regarding a warning to a reliable third-party internediary, as we
find that the evidence against U S. Mneral was insufficient and
the instruction urged would not apply to any other appellant.!
Simlarly, we shall not address the additional argunents made by
St ebbi ng, al though we address themto the extent that they are nade
by Hanpshire as well .1
- JO NT ARGUMENTS -

I
THE CONSOLI DATI ON

Maryl and Rul e 2-503(a) (1) provides: "Wen actions involve

1“1 f another plaintiff prevails against US. Mneral in a
future mni-trial, US Mneral is free to raise this argunent
again in any resulting appeal. At that tinme, guidance may be
obtained from Eagle-Picher Indus., Inc. v. Balbos, 326 M. 179,
220-21 (1992), Lane v. Bethlehem Steel Corp., 107 M. App. 269, 284
(1995), and Kennedy v. Mobay, 84 M. App. 397 (1990), aff'd, 325
Md. 386 (1992). Significantly, the Balbos Court indicated that
such an instruction should be given if the "suppliers, at a
mnimum . . . have introduced evidence that they warned the
internediary of the danger . . . or that they knew a warni ng was
unnecessary because the internediary was already well aware of the
danger . . . ." 326 Md. at 220 (citation omtted).

%To the extent they are preserved, Stebbing is free to raise
t he argunments in any appeal resulting froma judgnent against it at
amni-trial.
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a common question of law or fact or a common subject matter, the
court, on notion or on its own initiative, may order a joint
hearing or trial or consolidation of any or all of the clains,
i ssues, or actions." Any such consolidation, of course, nust
conport with due process principles. See U S. Const. anend. XV,
§ 1.

In Godwi n, 340 Md. 334, the Court of Appeals reviewed the

Abate | consolidation. As we have observed, that case involved

8,555 plaintiffs -- 8,549 comon issue plaintiffs and six
illustrative plaintiffs -- and, ultimtely, si x judgnent
def endant s. The Court summarized the conduct of the trial as
fol |l ows:

Judge Levin divided the issues to be
decided into four phases, and the court took
jury verdicts on special interrogatories for
each phase. Phase | decided, as to specific
products of each remaining defendant and of
the two cross-claim defendants, whether that
def endant was negligent and/or strictly liable
and, if so, the year in which liability arose
and the year in which it may have ended.

Phase Il resolved individual issues as to
the six illustrative plaintiffs. These issues
i ncluded: (1) whether the plaintiff was a
f oreseeabl e user and/or bystander; (2) whether
the plaintiff had contracted an asbestos-
rel ated disease and, in the wongful death
cases, whether that disease had caused the
death; (3) the years, if any, during which the
plaintiff was exposed to the products of
specific defendants nanmed in the special
verdict form and (4) for those defendants for
whi ch years of exposure were found under issue
t hree, whet her t hat exposure was a
substantially contributing factor in causing
the asbestos related disease and/or death.

- 15 -



The remaining issues in phase Il dealt with
cross-clains and the anmount of conpensatory
damages.

Phases 11l and |V addressed punitive
damages. The punitive damages issues were
common i ssues under the consolidation order

Id. at 344-45 (footnotes omtted).

The Court of Appeals concluded that the Abate

consolidation conplied with Rule 2-503(a)(1) and the Fourteenth

Amrendnent .

It expl ai ned:

In an asbestos product liability failure
to warn action sounding in strict liability or
negl i gence and brought agai nst a manufact urer
or a distributor-installer, a plaintiff nust
show that the defendant knew or should have
knowmn that distribution of the product
invol ved an wunreasonable risk of causing
physical harm to the consunmer. . . . Thus,
absent the consolidation, each of the 8, 549
[ coormon issue] plaintiffs would be required to
prove state of the artl*® as to [each of the
defendants] to that plaintiff's claim The
defendants submt that the 8,555 plaintiffs in
the consolidation have different occupations,
were exposed at different tinmes, at different
wor kpl aces, have different diseases, and
different nmedical histories. But none of
these factors dimnishes the commonality of
the Phase | [common] issues, and the Phase |
[ conmon issue] determnations are the only
determ nations that wll be applied against
the defendants-appellants at mni-trials of
the other plaintiffs' actions.

8As Judge Ronbro instructed the jury in the instant case,
the art" is the "state of the know edge"

"state of

in

t he
t he

"scientific comunity" about the dangers of asbestos at any given
time. See ACandS, Inc. v. Asner, 344 M. 155, 165 (1996) (defining

"state of

the art").
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| ssues involving a plaintiff's burden on
state of the art in an asbestos products
lTability failure to war n case are
particularly appropriate for consolidations.
Absent unusual circunstances, it is senseless
to repeat the presentation of the sane
evidence against the sane defendants in
successi ve, i ndi vi dual trials or m ni -
consol i dati ons. After only a bri ef
introduction to asbestos litigation one
recogni zes that the sane nedical studies,
medi cal j our nal articles, wor ker s’
conpensati on cl ai s, third-party suits,
depositions of wtnesses, transcripts of court
testi mony, m nut es of meeti ngs,
correspondence, and ot her exhibits are
produced agai nst the sanme defendants in trial
after trial throughout the nation. | ndeed
t he docunments have been photocopied so nmany
times for an ever-expandi ng distribution anong
menbers of the plaintiffs and defense bars
that the copies introduced into evidence are
nearly illegible.

ILd. at 395-96.

asbest os cases consolidation is that

| ost

evidence that wll

402.

in

It neverthel ess rejected the appell ants'

The Court recognized: "The concern of a defendant

in an

its particular defense may be

the mass of evidence. One measure of the volune of

be introduced is the nunber of parties.”

1d. at

contentions that the

consolidation violated Rule 2-503(a) and due process principles,

and opi ned:

The defendants' principal argunent for
the unconstitutionality of the consolidation
is that the nunber of parties, the nunber of
i ssues, and the volume of the evidence nake
the proceeding so conplex and overwhel m ng
that it is beyond the capacity of the jury to
resolve the issues on the law and the
evidence, with the result that the defendants
are deprived of a fair trial. It should be
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borne in mnd, however, that the subject
consol idation was not a consolidation of 8,555
cases for resolution of all of the issues in
all of the cases in one trial. Because the
sanme evidence that was introduced here would
have been introduced if only the actions of
the six illustrative plaintiffs had been
tried, the nerits of defendants' conplexity
argunent should be tested, not by the nunber
of parties who wll be bound by the
determ nation of comon issues, but by the
cases addressing the consolidation of nmultiple
asbestos actions for full trial on the nmerits.
The jury in the instant matter dealt with six
plaintiffs cases against, initially, twelve
def endant s. By the tinme the issues were
submtted to the jury, there were only six
defendants and two cross-claim defendants.
.. [Qourts [in other jurisdictions] have
had no difficulty in approving consolidations
for full trial on the merits of asbestos
actions invol ving considerably nore parti es.

Id. at 397-98.1%
The joint appellants do not argue that any consolidation
of asbestos cases woul d be inproper. | ndeed, any such argunent

woul d be inconpatible with Godwin. Instead, the joint appellants

Y"The Godwin Court observed that the United States District
Court for the District of Maryland announced, in an unpublished
1983 nenorandum the criteria it would use in consolidating batches
of five to eight asbestos cases for full trials. 340 Ml. at 401
(citing In re Al Asbestos Cases Pending in the United States
District Court for the District of Maryland, No. BM. 1, slip op.

(unreported) (D.Md. Decenber 16, 1983)). The District Court
indicated that, in determ ning whether certain cases should be
consolidated, the followng factors would be significant: "(1)

common worksite; (2) simlar occupation; (3) simlar time of
exposure; (4) type of disease; (5 whether the plaintiffs were
living or deceased; (6) status of discovery in each case; (7)
whet her all plaintiffs were represented by the sane counsel and
(8) type of cancer alleged (e.qg., lung, colon, nmesothelioma)."” No.
BML 1, slip op. at 3. Although ot her jurisdictions have adopted
these criteria, see, e.qg., Malcolmv. National Gypsum Co., 995 F. 2d
346 (2d Gr. 1993), the demjn Court did not expressly do So.
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argue that Abate Il far exceeded the scope of the consolidation
approved in Godwin and failed to enpl oy any of the safeguards that
kept Abate | within the guidelines of Rule 2-503 and the Fourteenth
Amendnent. Contrary to the joint appellants' suggestion, however,
the Court of Appeals did not indicate in Godwin that Abate | was
the benchmark, defining the outer Ilimts of an acceptable
consol i dati on. The Court expressly recognized that "courts [in
other jurisdictions] have had no difficulty 1in approving
consolidations . . . involving considerably nore parties.” 340 M.

at 398. See, e.q., Jenkins v. Raymark Indus., Inc., 782 F.2d 468

(5th CGr. 1986) (approving planned class action against 13
defendants for trial to determ ne common issues regarding state of

the art defense, with clains of ten representatives to be tried in

full); 1In re New York Asbestos Litigation, 145 F.R D. 644
(approving planned consolidation of clains of 12 plaintiffs, who
al | eged exposure to asbestos at various worksites, against 88
defendants and third-party defendants for full trial on al

i ssues), upheld upon reconsideration, 149 F.RD. 490 (S.D.NY

1993) (observing that, due to settlenents, the nunber of expected
plaintiffs had been reduced to six, the nunber of expected
def endants had been reduced to 12, and the nunber of expected

third-party defendants had been reduced to twd); In re Eastern and

Southern Districts Asbestos Litigation, 772 F.Supp. 1380 (E.D. &

S.D.N. Y. 1991) (approving consolidated trial of all issues
regarding clains of 64 plaintiffs, who all eged exposure to asbestos
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at Brooklyn Navy Yard over 50-year period, against six defendants),

aff'd in part, rev'd in part on other grounds sub nom 1In re

Br ookl yn Navy Yard Asbestos Litigation, 971 F.2d. 831 (2d. Cr.

1992); West Virginia ex rel. Appal achian Power Co. v. MacQueen, 479

S.E.2d 300 (WVa. 1996) (approving planned consolidation of
asbestos-related premses liability clains of about one thousand
plaintiffs against 17 owners of 33 premses for trial on common

issues); @dmno v. Raymark Indus., Inc., 739 F. Supp. 328 (E D. Tex.

1990) (approving class action tried agai nst several defendants on
i ssues of product defectiveness and punitive damages, with clains

of ten representatives having been tried in full); WIlson v. Johns-

Manville Sales Corp., 107 F.R D. 250 (S.D. Tex. 1985) (approving

consolidated trial of asbestos-related clains of 50 plaintiffs
agai nst 14 defendants that determ ned common issues regarding

product defectiveness and punitive danages), aff'd, 810 F.2d 1358

(5th Cr.), cert. denied, 484 U S 828 (1987); Neal v. Carey

Canadian Mnes, Ltd., 548 F. Supp. 357 (E.D. Pa. 1982) (approving

consolidated trial on all issues regarding asbestos-rel ated clains

of 15 plaintiffs against six defendants), aff'd sub nom Van

Buskirk v. Carey Canadian Mnes, Ltd., 760 F.2d 481 (3d Cr. 1985);

Conmpare Malcolm 995 F.2d 346 (invalidating consolidation that

involved full trial of <clains of 48 plaintiffs against 25
def endants, plus nunerous cross-clains and third-party clains,
where plaintiffs alleged exposure to asbestos at nore than 40

different power-generating stations); Cain v. Arnstrong Wrld
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| ndus. , 785 F. Supp. 1448 (S.D. Al a. 1992) (invalidating
consolidation that involved full trials as to 10 personal injury
actions and three wongful death actions against severa
manuf acturers of asbestos-containi ng products).

A. Confusi on and Prejudice

1. Large Nunber of Defendants, Products, and C ains
The joint appellants conplain that "the Abate 11 trial
exceeded the conplexity of Abate I by many orders of magnitude --

involving, inter alia, significantly nore defendants and cross-

defendants, shifting and confusing alignnments of parties, and a
greater nunber of varied products ranging from refractories to
packing materials." The appellants point out that sone of the
cross-defendants and third-party defendants were not naned in the
plaintiffs' suits. They assert that Abate | focused upon
"traditional" asbestos insulation products, while Abate Il involved
"diverse products” which required "specific and conplicated
defenses.” The joint appellants conclude that the jury was sinply
overwhel ned by the nunber of defendants, cross-defendants, and
third-party defendants,!® and the variety of products.

As we shall discuss in part |1.C infra, the Abate II

verdicts do not reflect confusion on the part of the jury. In

8For the sake of expediency we shall hereafter, at tines,
refer to the conbination of cross-plaintiffs and third-party
plaintiffs as sinply cross-plaintiffs. W shall, at tines, refer
to the conbination of cross-clains and third-party clains as sinply
cross-cl ai ns.
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fact, they reflect that the jury was reasonably conpetent in
di sti ngui shi ng between each defendant and each product. The joint
appel lants offer no reason to believe that the jurors were unable
to determ ne what evidence applied to which defendant or cross-
defendant. They offer no reason to believe that the jurors could
not determne, for exanple, that certain evidence pertained to a
particul ar defendant's fireproofing spray rather than to another
defendant's encapsul ated gaskets or refractory bricks. It is
significant, as it was in Abate 1, that nuch of the evidence
presented applied to all of the various defendants and their
products. See 340 Md. at 395-96.

As the Court of Appeals explained in Godwi n, 340 Ml. at
398, and as the above-cited cases illustrate, courts in other
jurisdictions have upheld consolidations of equal or greater
conplexity. Absent sonme concrete indication that the jury was so
overwhel ned that it was unable to do its job, the contentions of
the joint appellants are unconvi nci ng.

2. Phasing of Trial

The joint appellants next contend that, because Abate 11

was structured differently than Abate 1, it was unduly confusing
and prejudicial. They point out that Abate | was tried in four
phases, while Abate Il was tried in three phases. The inplication

is that the various clains and defendants were neatly separated in

Abate |, but were junbled together in Abate II



In fact, the phasing of the two trials was nore simlar
than the joint appellants would have us believe. As we have
indicated, in Abate |, the comon issues as to all of the

def endants and the two cross-defendants that had settled with the

trial plaintiffs were decided in Phase |I. The remaining issues
regarding the illustrative plaintiffs were decided in Phase Il, and
i ssues regardi ng punitive damages were addressed in Phases Il and
I V.

In Abate 11, Phase | involved: the commobn issues as to

all of the defendants named by the trial plaintiffs and common
issue plaintiffs; cross-clains and third-party clai ns agai nst any
of the Phase | defendants who did not settle with the plaintiffs
prior to or during trial; and all remaining issues regarding the
trial plaintiffs. Phase Il involved the cross-clains and third-
party clains fromAbate |, plus those cross-clainms and third-party
cl ai nrs agai nst defendants who were never Phase | defendants or who
settled with plaintiffs prior to or during trial. Phase 111
i nvol ved punitive damages.

Thus, in the context of the joint appellants' argunent,
the significant difference in the phasing of Abate | and Abate |
was that Abate Il conbined, in one phase, the conmon issue clains
against all of the defendants and all of the issues raised by the
trial plaintiffs. To some degree in both trials, cross-clains were
permtted in phases that involved direct clains by plaintiffs

agai nst def endants.



The joint appellants urge that the jury was confused and

that all of the defendants were prejudiced by the participation of

cross-plaintiffs in Phase | of the trial. They contend that
Abate | and Abate Il cross-clains, as well as Phase |l defendants,
were "interjected" into Phase |, thus "overloading the jury with

addi ti onal defendants, products, and worksites not at issue in any
of the clains against Phase | defendants.” The joint appellants
posit that Judge Ronbro could have alleviated the probl em somewhat
by instructing the jury as to the precise roles of the cross-
plaintiffs and by informing it of "various settlenents and ot her
secret arrangenents between plaintiffs and cross-plaintiffs." They
contend that the judge instead exacerbated the problem by
suggesting, in his instructions as to Phase |, that the Abate 11
defendants were as culpable as the cross-plaintiffs, and by
permtting the cross-plaintiffs to cross-examne Wwtnesses
regarding matters that were of no concern to their own cases.

In opening statenents at the start of Phase |, counse
for one of the cross-plaintiffs, Owens-Corning, explained that
Owens- Corning was a defendant in Abate | but was now "aligned with

the plaintiffs Counsel for Pittsburgh Corning expl ai ned
in opening statement that his client had "stipulated wth the
plaintiffs in this case that our product is defective." He nade
clear that the position of the cross-plaintiffs was that "there are
a lot of other fish in the sea. There are a |ot of other conpanies

who need to step up to that line and take responsibility."
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Judge Ronbro required each attorney who exam ned any
Wi tness belowto identify hinself or herself and his or her client.
In this way, the judge ensured that the jury was clearly apprised
as to precisely who was conducting the exam nation. Follow ng the
presentation of evidence in Phase |, but before the issues were
submtted to the jury, Judge Ronbro instructed the jury as foll ows:

Now, in order for you to fully understand
what you are deciding in this case, | am going
to give you a little background about this
trial, sone of which you know and sone of
whi ch you may not know.

This trial i1s actually part tw of a
proceedi ng whi ch began over two years ago.

In the prior proceeding there was a tri al
during which another jury was asked to decide
whet her the products of Pittsburgh Corning,
Porter-Hayden, ACandS [three of the four
cross-plaintiffs/third-party plaintiffs] and
ot her conpani es wer e defective and
unr easonabl y danger ous.

The trial took several nonths, just as
this one has.

The jury in that prior trial determ ned
t he asbestos products of Pittsburgh Corning,
Porter-Hayden and ACandS were defective and
unr easonabl y danger ous.

That finding agai nst Pittsburgh Corning,
Porter-Hayden and ACandS applies to all of the
asbest os cases before you.

In this trial you nust deci de whet her the
products of other defendants are defective and
unr easonabl y danger ous.

Pittsburgh Corning, Porter-Hayden and
ACandS claimthat the products of these other
conpanies are also defective and may have
contributed to causing injury in the asbestos
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cases before you.

Now, Ownens-Corning [the fourth cross-
plaintiff/third-party plaintiff] was sued by
plaintiffs and was a defendant in thousands of
cases that are now before you on the common
I ssues.

The clainms of liability against Owens-

Corning by plaintiffs have been resol ved, and
Onens-Corning is now participating as -- in
this trial as a cross-plaintiff to obtain
common issue findings against certain other
def endant s.

It is doing this so that it nay pursue
cl ai ns agai nst these defendants in subsequent
trials which will be heard later by other
juries. You do not need to decide, in this
case, anything about Owens- Corni ng.

Wth this instruction, Judge Ronbro anplified what counsel for
Onens-Corning and Pittsburgh Corning explained 1in opening
statenents -- that the «cross-plaintiffs were attenpting to
establish that additional conpanies were liable to the plaintiffs
and thus, hopefully, to reduce the anount of their own liability.
Contrary to the joint appellants' contention, the judge in no way
suggested that the trial defendants were, in fact, as cul pable as
the cross-plaintiffs. C. Godwin, 340 M. at 413-14 (trial court
properly advised jury that certain defendants had settled wth
plaintiffs during trial, and court's instructions to jury to
di sregard comments by plaintiffs' counsel tending to "paint those
def endants who remain[ed] in this trial unfairly as the bad guys
who have refused to settle" were sufficient to dispel any potenti al

prej udi ce).



The joint appellants conplain that the phasing of the
trial was further conplicated by Judge Ronbro's policy of
permtting the cross-plaintiffs to examne wtnesses in Phase |
about clainms to be decided in Phase Il, and even about clains in
which the cross-plaintiffs had no interest. A review of the record
makes clear that the exam nations conducted by counsel for the
cross-plaintiffs were ainmed at adduci ng evidence in favor of the
cross-plaintiffs cases, although the evidence may coincidentally
have reveal ed evidence unfavorable to other defendants.!® As the
j oi nt appel l ants acknow edge, Judge Ronbro permtted the
exam nation of witnesses in Phase | about matters to be decided in
Phase Il in order to avoid the repetition of evidence and the need
to recall the same w tnesses several times during the course of
trial. |In accordance with Ml. Rule 5-611(a)(2), "[t]he court shall

exerci se control over the node and order of interrogating wtnesses

and presenting evidence so as to . . . avoid needl ess consunption
of time . . . ." There is no reason to believe that the judge's
decision to permt the presentation of sone Phase Il evidence in

Phase | resulted in the jury being overwhel ned.

In light of Godwin, 340 M. 334, the joint appellants

The joint appellants refer us specifically to the testinony
of James R Mllette, Ph.D., an expert 1in the field of
environnental science. Dr. Mllette testified regarding the
friability of asbestos-containing packing materials and indicated
that a worker who assisted himw th one test involving used packi ng
materials suggested that the materials m ght have been manufact ured
by Crane.
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concede that consolidation is a necessary and proper nethod of
managi ng the asbestos-related clains that are flooding the State's
court system Yet the appellants oppose the consolidation of
evidence within a phase of a single case. As we have observed, the
trial began in June of 1994 and did not end until February of 1995.
The presentation of evidence in Phase | al one took nore than five
nont hs. Had it been necessary to recall wtnesses for phase II
rather than allow exam nation of them during Phase |, the tria
woul d no doubt have | asted considerably | onger.
3. Selection of Trial Plaintiffs

The joint appellants contend that they were excluded from
"meani ngf ul participation” in the selection of the tria
plaintiffs. They posit that this exclusion anounted to prejudici al
error, in that the five trial plaintiffs were not representative of
the estimated 1,300 common issue plaintiffs. In particular, the
joint appellants argue that the five trial plaintiffs suffered from
dissimlar diseases. Two trial plaintiffs suffered from
mesot hel i oma, although cases involving that disease had been
severed from the Abate Il consolidation. The joint appellants
also conplain that the trial plaintiffs alleged exposure to
asbestos in different ways, in that they worked at different jobs
in different |ocations during different tine periods.

The underlying premse of the joint appellants' argunent

is that the trial plaintiffs should have been representative of the



comon issue plaintiffs, and that the defendants shoul d have been
allowed a say in who was representative. Directing us to 340 M.
at 402, the appellants intinmate that the Court of Appeals stated as
much in Godw n. In fact, the Court did not do so. The Godwi n
Court nmerely explained that, in Abate I, "[t]he purpose of trying
[the] six illustrative clains in full was to give the jury a better
understandi ng of the issues involved in an asbestos case." 340 M.
at 343. W note, noreover, that the defendants thensel ves took the
position below that the trial plaintiffs should not be considered
representative of the common issue plaintiffs.

We are satisfied that the cases of the Abate Il tria
plaintiffs served the purpose set forth in Godwin. The evidence
established that Cotta, the least ill of the trial plaintiffs
suffered froma lung condition known as pleural plaques, which is
characterized by a thickening of the lining of the |ungs.
Plaintiff Theis suffered from asbestosis and pl eural disease, while
plaintiff G ensky suffered fromasbestosis and a benign |ung tunor,
whi ch was renoved. Goodnman and Morrow suffered from nesot hel i omg,
a fast-growi ng cancer of the lining of the lungs.? Thus, the trial
plaintiffs did reflect the range of asbestos-rel ated di seases.

Contrary to the joint appellants' contentions, noreover,

the trial plaintiffs alleged that they were exposed to asbestos in

20Goodman died prior to trial and Morrow died during trial
Goodman’s testinony was admtted via videotaped deposition, and
Morrow testified before his death.

- 29 -



simlar ways. The trial plaintiffs worked in simlar occupations
at only a handful of locations relevant to the trial. Goodnan
worked as an insulator’s helper at the Standard QI plant in
Baltinore from1951 to 1957. H's job entailed insulating pipes and
boilers with asbestos-containing products. G otta al so worked at
Standard Ol, as a pipefitter’s helper from 1950 to 1956. He
install ed and repl aced pipes, often tearing off the insulation in
the process. Mrrow worked as a pipefitter at the Western El ectric
plant in Baltinore from 1941 to 1962. He continued working at
Western Electric until 1980 as an inspector. Bot h Goodnman and
Morrow al l eged that, in addition to being exposed to asbestos in
their owm lines of work, they were exposed to asbestos-containing
products used by outside contractors at their workplaces. Theis
and d ensky's father, Robert densky, were steanfitters for LI oyd
E. Mtchell, Inc. (hereinafter “Mtchell”), a |ocal conpany that
sent its workers to various locations.?? Theis alleged that he and
Robert d ensky were exposed to defective products used by Mtchell,
and that they were al so exposed to defective products being used by
ot her contractors during construction at Mrphy Honmes and City
Hospitals. densky alleged that he was exposed to asbestos when,
as a child, he shook the dust off his father’'s clothes every

evening. Also relevant to this appeal, densky alleged that he was

2Any references herein to "A ensky" are to Frederick Q ensky
only. We shall refer to Robert densky by his full nanme or as
"d ensky’'s father."
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personal | y exposed to Crane products at several |ocations when he
hi nsel f became an apprentice steanfitter and, later, a steanfitter.
While the cases of the five trial plaintiffs were not
identical, they were not so different as to cause undue confusion.
As in Abate I, the trial plaintiffs' cases "g[a]Jve the jury a
better understanding of the issues involved in an asbestos case."

B. Verdi ct Sheets

Each common issue verdict sheet submtted to the jury
contained the nane of a defendant, along with a list of product

types for which that defendant could be found liable.??2 As to

22 For exanple, as to appellant Stebbing, the jury was given
a page of instructions that read, in pertinent part: "Do you find
by a preponderance of the evidence that Defendant EL Stebbing &

Co., Inc. was negligent in selling, distributing or installing any
asbest os-contai ni ng products? Indicate your answers on the chart
on page 3." The correspondi ng chart appeared as foll ows:

(continued. . .)
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Rapid, the common issue verdict sheets for negligence and strict

liability that were submtted to the jury listed asbestos fiber?3,

22(. .. continued)

(a) (b)
EL STEBBI NG & CO., | NC. NEGLI GENT SALE, DATES OF NEGLI GENT
DI STRI BUTI ON CR SALE, DI STRI BUTI ON
I NSTALLATI ON OR | NSTALLATION, IF
ANY
PRODUCTS YES NO USERS BYSTANDERS

Asbest os- Cont ai ni ng Spr ay

Asbest os- Cont ai ni ng Joi nt
Conpounds

A second page of instructions read, in pertinent part: "Do you find
by a preponderance of the evidence that Defendant EL Stebbing &
Co., Inc. sold, distributed or installed asbestos-containing
products that were in a defective condition unreasonably dangerous
to foreseeabl e USERS and BYSTANDERS. I ndicate your answers on the
chart on the next page. The corresponding chart read:

(a) (b)
EL STEBBI NG & CO., | NC. DEFECTI VE AND DATES DEFECTI VE AND
UNREASONABLY UNREASONABLY DANGERQOUS
DANGEROUS I F ANY
PRODUCTS YES NO USERS BYSTANDERS

Asbest os- Cont ai ni ng Spr ay

Asbest os- Cont ai ni ng Joi nt
Conpounds

BThe joint appellants conplain that this category should not
have been submitted to the jury, as there was no evidence that
Rapid or its predecessor "manufactured or distributed any product
t hat coul d be accurately characterized as "asbestos fiber.'" They
assert that the common issue verdicts "for the generic category
“asbestos fiber' leave[] the door open for plaintiffs in future
mni-trials to argue that any Rapid product containing asbestos,
however m nimal in anmount, however encapsul ated, however safe in
use that particular product nmay be is defective per se." The
appel l ees clarify, however, that the category "asbestos fiber"

(continued. . .)
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asbest os-cont ai ni ng pi pecovering, asbestos-containing block, and
asbestos containing cenent. The jury found Rapid to have been
negligent as to all four product types and found that all four
product types manufactured by Rapid were defective. The verdict
sheets for Crane |isted asbestos-containing gaskets and asbest os-
contai ning packing. The jury found CGrane to have been negligent as
to packing and found that Crane's packing was defective. It found
no liability on Crane's part as to its gaskets. The verdict sheets
for US Mneral listed asbestos-containing spray, and the jury
found U S. Mneral to have been negligent. The jury further found
that US. Mneral's spray was defective. The jury found Stebbing
to have been negligent as to the asbestos-containing sprays and
asbest os-contai ning joint conpounds it used, and al so found that
both product types used by Stebbing were defective. The verdict
sheet for Hanpshire |isted asbestos-containing spray and asbest os-
containing joint conpounds. The jury found Hanpshire negligent as
to both product types and further found that the product types used
by Hanpshire were defective. The verdict sheets for other

defendants that are not parties to this appeal contained a total of

(.. .continued)

refers to raw asbest os. They explain that "Rapid was the only
defendant who also mned and distributed asbestos fiber in
Maryl and, which could in future cases be a source of a plaintiff's
di sease.” The joint appellants do not dispute this assertion and
do not offer any citation to the record that would shed |ight upon
the matter. We therefore shall not address the matter further,
except to note that, in light of the appellees' explanation, we
have consi derabl e doubt that the joint appellants' concerns wll
materialize at any future mni-trial.
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24 ot her product types.?

The joint appellants contend that, because the verdict
sheets |isted product types rather than specific products by their
brand names, the verdict sheets were fatally defective. The
appel l ants posit that the use of product types rather than brand
names was "tantanmount to a confession” by Judge Ronbro that the
trial had becone "so bloated and prolix that . . . it was not
feasible for the jury to determ ne whether any individual product
was defective." They assert that the verdict sheets prevented the
jury fromdistinguishing -- on the bases of the anobunts of asbestos
fiber the products contained and were capable of emtting or on
warnings that were in place at any particular tine -- between
products of a particular type that m ght have been defective and
products that were not defective. The appellants add that, in a
strict liability action, specific identification of a particular
product is an essential ingredient of the plaintiff's proof.

Judge Ronbro deci ded upon the form of the conmon issue

24Those product types were: refractory brick with asbestos
spacers, asbestos-containing acoustical plastering products, fire
retardant asbestos-containing decorative mcarta, turbines wth
asbest os, asbest os- cont ai ni ng bl anket s, asbest os- cont ai ni ng
refractory gunning m x, asbestos-containing castable, asbestos-
containing rollboard, boilers with asbestos, marine boilers wth
asbestos, |and-based boilers with asbestos, asbestos-containing
m |l board, refractory brick wth asbestos-containing strips,
asbest os-cont ai ni ng cl ot h, asbestos-containing plastering products,
asbest os- cont ai ni ng m carta, asbest os- cont ai ni ng marinite,
asbestos-containing mcarta/marinite panels, asbestos-containing
mari ne veneer, asbestos-containing paper, asbestos-containing
rings, asbestos-containing inserts, vermculite spray wth
tremolite, and asbestos-containing plaster.
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verdi ct sheets after considerabl e debate by counsel. 1In rejecting
argunents that the verdict sheets should Iist specific brand names
rat her than product types, the judge stated:

Everybody has argued that. I am
satisfied and | have really thought about it
and I want you to know I did discuss this and
| did talk to Judge Levin about it.

And | | ooked at sonme of the old verdict
sheets [from Abate I]. Sone of them had the
specific product, sonme of themare generic. |
amsatisfied, on the state of the evidence in
this case, that the generic is sufficient to
go to the jury. And | amgoing to let it go
t hat way.

(Enmphasi s added.)
Rul e 2-522(c) provides, in pertinent part:

The court may require a jury to return a
special verdict in the form of witten
findings wupon specific issues. For that
pur pose, the court my use any nethod of
submtting the issues and requiring witten
findings as it deenms appropriate, including
t he subm ssi on of witten guestions
susceptible of brief answers or of witten
formse of the several special findings that
m ght properly be nmade under the pl eadi ngs and
evi dence.

In Omens-Corning Fiberglas Corp. v. Garrett, 343 M. 500, 525

(1996), the Court of Appeals explained: "Rule 2-522 gives the trial
court the authority to design subm ssions to the jury as well as
format the jury's findings. Maryl and appellate courts have
observed before that special verdicts are often useful in cases
with nultiple parties or issues.” A trial court's use of a

particular formfor special verdicts will not be reversed absent an
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abuse of discretion. See generally Sun Cab Co.. Inc. v. Wl ston,

15 Md. App. 113, 161 (1972), aff'd, 267 M. 559 (1973).

The "state of the evidence" in the record does indeed
support Judge Ronbro's decision to submt verdict sheets listing
product types rather than specific brand nanes. Goodman, Ci otta,
Morrow, and Theis testified that, when working with or near the
asbest os-contai ning products of the defendants agai nst whom t hey
had cl ai ns, they saw visible dust fromthe products.? John MCray
Denment, Ph.D., who testified for the plaintiffs as an expert in the
fields of industrial hygiene, epidemology, and the history of
know edge of the hazards of asbestos, testified that "the presence
of visible dust indicates an excessive exposure." Dr. Denent
el abor at ed:

A. . . [A visible dust indicates, as

have testified before, concentration mnimally

in the range of 15 to 20 mllion particles per

cubic foot of air, and that presents an

excessive dust concentration with regard to

health and there is a health risk.

Q [By plaintiffs' counsel] Wuld your
opinions hold true for any product which

contains asbestos and which creates visible
dust when it is manipul ated?

A M opinion is that, of course.
Asbestos, and it is with regard to products
that contain asbestos and the presence of that
dust -- of the asbestos and the dust generated
fromthe product, if there is visible dust, as

2As we shall discuss infra, densky's clains against the
appel l ants depended, in large part, on Theis' s testinony.
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a hygienist, we use that as an indication of
exposures in the ranges that | have i ndi cat ed.

And for asbestos, that presents a
concentration that is a very significant

heal t h hazard.

Al t hough the joint appellants conplain that the formof the verdict
sheets prevented the jury fromconsidering "neaningful differences
anong i ndi vi dual products, such as substantially different anounts
of asbestos, and different potentials for fiber release due to
distinct forms, uses, and tenperatures,” they do not direct us to
any evidence in the record that would suggest that visible dust
froma particular product does not necessarily inply a dangerous
| evel of asbestos.

The appel l ants conplain that Rapid was found liable for
"asbestos-containing cenent” in general, but that the evidence
establ i shed that Rapid produced one brand of cenent that contained
60- percent to 70-percent asbestos, one brand that contained ten-
percent asbestos, and one brand in which the asbestos was fully
encapsul at ed. They conplain that Crane was found liable for
"asbest os-contai ning packing," but the evidence indicated that
Crane made "hundreds of distinct products produced through
di fferent manuf acturing techni ques, di fferent conposi tions,
different neans of encapsulation, and intended for different

appl i cations and usages."?® The joint appellants do not suggest,

26The joint appellants point out that another defendant,
Asbest ospray Corporation (hereinafter “Asbestospray”), was found
(continued. . .)
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however, that there was any evidence that exposure to dust from an
asbest os-contai ni ng product that contained a |ower percentage of
asbestos than others woul d not be "excessive." Nor do they suggest
that there was evidence that warnings were in place as to sone
brands but not others. Moreover, the appellants ignore that, in
order to establish liability, the trial plaintiffs had to prove
actual exposure to dust, as well as damages therefrom Plaintiffs
at subsequent mni-trials will have to do the sane.

While a product containing fully encapsul ated asbestos
will not ordinarily produce dust and, therefore, wll not
ordinarily cause harm there is no dispute that such a product can
be altered -- by sawing, cutting, or grinding, for exanple -- and
t hat asbestos fibers in the formof dust can then be rel eased. See

generally Anchor Packing Inc. v. Ginshaw, 115 Md. App. 134, 190,

cert. granted sub nom Porter Hayden v. Bullinger, 346 M. 373

(1997). In order to prevail in a claiminvolving an encapsul at ed
product, future mni-trial plaintiffs will have to prove sufficient

exposure to such dust.?

26(...continued)

liable for "asbestos-containing spray," but the evidence
establ i shed that sprays produced by Asbestospray contai ned anywhere
from ten-percent to 80-percent asbestos. Asbest ospray is not a
party to this appeal and any argunent as to that conpany's verdi ct
sheets is not properly before this Court, except to the extent that
the argunent suggests that the verdict sheets inpacted upon the
trial plaintiffs' verdicts.

2"'\\¢ do not suggest that there is no chance that a specific
product exists that cannot possibly emt respirable asbestos fibers
(continued. . .)
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The joint appellants' contention that they could not
properly be held strictly liable for a product unless the product
was specifically listed by its brand nane on the verdict sheet is
without nmerit. The formof the verdict sheets nade clear that the
jury was to determ ne whether the particular defendant |isted could
be strictly liable for all of the products of a particular type
that it manufactured, sold, distributed, or installed. As we have
expl ai ned, the apparently uncontroverted evi dence was that exposure

to visible dust from any asbestos-containing product was

excessi ve. %8

21(...continued)
but which is nevertheless included in a product category that has
been found to be defective. W nerely indicate that we know of no
such product and that the appellants have not directed us to any
evidence in the record regarding any such product. It does not
appear that any such product is inplicated in this appeal.

2\\6 recogni ze, as the joint appellants' urge, that "al
asbestos-containing products cannot be lunped together in
determ ning their dangerousness.” G deon v. Johns-Manville Sal es
Corp., 761 F.2d 1129, 1145 (5th Cr. 1985) (explaining that a
manuf acturer of a non-friabl e asbestos-containing product coul d not
be expected to know of the product's dangerous nature, and thus
have a duty to warn, based on know edge about the dangerous nature

of friable asbestos-containing products). It cannot be disputed
that ""different manufacturers' asbestos products differ in degrees
of harnfulness.'" Robertson v. Allied Signal, Inc., 914 F.2d 360,

379-80 (3d Gr. 1990) (refusing to inpose nmarket-share liability in
asbestos case) (citation omtted). W are neverthel ess satisfied
that where evidence is presented to the effect that exposure to
visible dust from any asbestos-containing product constitutes
exposure to an excessive anount of asbestos, and that evidence is
not controverted, asbestos-containing products that create visible
dust may be "lunped together." Conpare Becker v. Baron Bros., 649
A 2d 613, 620 (1994) (where conflicting proof was presented as to
t he dangers of asbestos-containing products, it was error to
instruct the jury that all asbestos-containing brake products were

(continued. . .)
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In their reply brief, the joint appellants argue, in the
alternative, that

because the verdict fornms did not find

i ndi vidual products to be defective (or even

identify the products clainmed to be within a

particular category), any mni-trial plaintiff

who clains exposure to a particular product

will have to prove liability for that product.

In addition to the obvious waste of judicial

resources, the re-exam nation of issues by a

second jury infringes the defendants' [Seventh

Amendnent] rights wunder the United States

Constitution to have factual issues determ ned

by a single jury.
As the appellants inplicitly recognize in the first prong of their
argunent, the verdict sheets denonstrate that the jury determ ned,
as to each defendant, whether the defendant was negligent in
manuf acturing, selling, distributing, or installing each product of
a particular type, and whether the product that the defendant
manuf actured, sold, distributed, or installed was defective. |If
the jury answered in the affirmative, it further determ ned issues
regarding liability as to those defendants nanmed by the tria
plaintiffs. That is, the jury then determ ned whether the trial
plaintiffs were exposed to the products in question, and whether
t hey were damaged by that exposure. The cases of the common issue
plaintiffs are to proceed to mni-trials, where new juries are to
determne the issues regarding liability. The new juries wll not

be call ed upon to determ ne whet her the defendants were negligent

28(. .. continued)
defective as a matter of |aw).



or whether any specific products were defective -- those matters
were determ ned by the Abate |1 jury.

C. Erroneous Verdicts

The joint appellants contend that "[nmany of the jury's
verdicts in Abate Il are contrary to the trial record . . . ." The
appel l ants conclude that the alleged erroneous verdicts reflect
"jury confusion and prejudi ce caused by the consolidation."” They
urge that all of the judgnents and verdicts be vacat ed.

Specifically, the joint appellants allege the foll ow ng:

- the jury found Westinghouse Electric
Corp. (hereinafter “Westinghouse”) |iable for
fire retardant asbestos-containing decorative
mcarta from 1940 to the present, but
West i nghouse presented uncontroverted evi dence
that it did not begin using that product until
1957.

- the jury found Stebbing liable for
asbestos-containing spray from 1947 to the
present, but Stebbing presented uncontroverted
evidence that it did not begin using spray
until 1954.

- the jury found Mtchell I|iable for
asbestos-containing spray from 1939 to the
present, but Mtchell presented uncontroverted
evidence that it did not use spray until 1949.

- the jury found Hanpshire liable for
asbest os-contai ning spray and joint conpound
from 1939 to the present, but there was no
evi dence that Hanpshire used the spray before
1955 or the joint conmpound before 1961

- the jury found Asbestospray to have
successor liability for Spraycraft
fireproofing spray from 1939 to 1967, but
there was uncontroverted evidence that the
spray was not on the market until 1953.
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- the jury found Rapid to have successor
liability for Philip Carey Mnufacturing
Conpany products from 1939 to the present,
even though Judge Ronbro instructed the jury
that it "need not consider Rapid-Anmerican's
l[itability for the Philip Carey Mnufacturing
Conmpany or the Philip Carey Corporation, new
Carey, for any actions after June 1, '67."

- the jury found Crane Iliable for
asbest os-cont ai ni ng packi ng but not gaskets,
and also found Crane liable to Theis and

d ensky, but the only evidence presented as to
Theis and densky indicated that they were
exposed to Crane gaskets but not Crane
packi ng.

- the jury found Harbison-Wal ker |iable
for punitive damages for a variety of products
from 1940 to the present, but Harbi son-Wal ker
presented uncontroverted evidence that it did
not manuf acture or sel | any asbest os-
containing products wuntil sonetinme in the
1950s, and the jury did not find Harbison-
Wal ker negligent or strictly liable as to any
product wuntil 1953. In addition, in post-
trial notions, a conbination of plaintiffs and
cross-plaintiffs requested revisions to a
total of 80-percent of the comon issue
verdi cts agai nst Har bi son- Wl ker .

Prelimnarily, we point out that Mtchell has not joined
in this appeal. Neither Westinghouse nor Asbestospray are parties
to this appeal, as no final judgnents were returned agai nst them at
trial. Al though judgnents were returned agai nst Harbi son-\Wal ker in
favor of trial plaintiffs Goodnman and Ciotta, Judge Ronbro granted
Har bi son-\Wal ker's notions for judgnent notw thstandi ng the verdict
in those cases. The argunents regarding those defendants,
therefore, are before this Court only to the extent that they may,

as the joint appellants contend, signal sonme inpropriety in the
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consolidation. The argunents regarding the conmon issue verdicts
agai nst St ebbi ng and Hanpshire are properly before this Court for
t hat sane reason. Judgnents were returned against Stebbing and
Hanpshire in favor of certain trial plaintiffs, noreover. The
dates of liability found by the jury clearly bear on the judgnents
in favor of the trial plaintiffs -- thus, the appeals by Stebbing
and Hanpshire as to the dates of liability are now ripe.?°
- Dates of Liability -
- Starting Dates -

The bul k of the alleged errors concern the starting dates
of liability set forth on several of the common issue verdict
sheets. Contrary to the assertions of the joint appellants, the
all eged errors do not reflect confusion on the part of the jury.
The plaintiffs presented evidence that, by 1939, the dangers of
asbest os exposure were wi dely known in the industry. They inforned
the jury, in fact, that in 1939 the Legislature nmade asbestosis an
occupational disease under the Maryland Wrkers' Conpensation
statute. See 1939 Laws of Maryland chapter 465, 8§ 32A at 991-92;
Md. Ann. Code art. 101, § 34 (1939). On the verdict sheets in

question, the jury chose 1939 as the date that liability began for

2%The parties tacitly agree that the trial plaintiffs
est abl i shed exposure only to Hanpshire's asbestos-containing spray
and not to its asbestos-containing joint conmpound. Hanpshire’'s
l[tability for joint conpound in general was clearly before the
jury, however. W therefore conclude that the dates of liability
for the joint conpound are ripe for review. See generally MI. Rule
8-131(a).
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t hose defendants that were in business at that tinme,® with the
exception of Westinghouse; for those defendants who were not yet in
busi ness, it chose the date that they began operating. The jury
thus made clear that it found the defendants liable for any
products of the types listed that were manufactured in 1939 or
| ater. As to Westinghouse, the jury apparently accepted the
argunment of plaintiffs’ counsel that Westinghouse becane aware of
t he dangers of asbestos sonetinme around 1940. The jury chose 1940
as the starting date of liability for all of the Wstinghouse
products invol ved.

On other common issue verdict sheets, the jury did set
forth dates of liability based on when the defendants began
manufacturing, selling, distributing, or installing asbestos-
contai ning products. Wile we cannot explain the jury's deviation
fromthis practice in regard to the verdict sheets in question, we
do not agree with the joint appellants that the explanation is jury
conf usi on. It may well be, as the plaintiffs suggest, that the
jury sinply rejected the defendants' evidence as to when they began
manuf acturing or using particul ar products.

Wiile we do not agree with the joint appellants’

assertions that the jury's selection of the dates in question

%As we have observed, the joint appellants allege error in the
date that Asbestospray’s successor liability began rather than the
starting date for Asbestospray’'s liability for its own actions.
Asbest ospray was incorporated in 1949. It is apparent that the
jury concluded that Asbestospray’s predecessor was in business in
1939.
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signified confusion, we do agree that the jury shoul d have accepted
the uncontroverted evidence presented by the defendants. O the
several erroneous starting dates alleged by the appellants,
however, only the errors as to Stebbing and Hanpshire are ripe for
appeal . Final judgnents have not yet been reached in the cases of
t he ot her defendants nenti oned.

St ebbi ng and Hanpshire noved below, inter alia, to have

the common issue verdicts altered or anmended to reflect nore
precise starting dates of liability. In light of the
uncontroverted evidence as to the starting dates, the trial court
erred in denying the notions. W therefore vacate the comon issue
verdicts as to Stebbing and Hanpshire insofar as the starting dates
of liability are concerned. W remand the case to the trial court
with instructions to reformthe starting dates to conformto the
evi dence. 3!

Al t hough we take this precautionary neasure, we enphasize

3l'n its individual brief, Stebbing contends that the 1947
starting date for liability for its asbestos-containing joint
conmpound shoul d al so be refornmed since the evidence indicated that
j oi nt conmpounds were not in use until sonetine in the 1960s. In
fact, there was evidence that Stebbing began using dry wall, which
requires joint conpound, "after 1950." Because there was no
evidence that Stebbing was using joint conpound in 1947, we
instruct the trial court to reformthat date as well. Stebbing
argues, noreover, that the ending dates of liability for both
asbest os-cont ai ni ng sprays and asbest os-contai ni ng joi nt conpounds
shoul d be reformed to conport with the dates when Stebbing stopped
using the products. For the reasons explained in the subsection
that follows regarding Rapid s successor liability for Philip Carey
Manuf act uri ng Conpany products, we deemit apparent that the jury
properly concluded that Stebbing had a duty to warn that conti nued
after it stopped using the products.
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that it is highly inprobable that a mni-trial plaintiff wll
attenpt to prove -- let alone succeed in proving -- exposure to a
defendant's product at a tine before the defendant nmanufactured or
used the product. O course, in the unlikely event that the joint
appel l ants' predictions cone true and such a thing does transpire
as to another defendant whose appeal is not now before us, that
def endant may appeal fromthe resulting judgment.
- Ending Dates -

In a simlar vein, we determne that the fact that the
jury found Rapid to have successor liability for Philip Carey
Manuf acturi ng Conpany products from 1939 to the present, rather
than until 1967, does not indicate confusion. Judge Ronbro
informed the jury that there were successor liability clains
agai nst Rapid and Asbestospray. He later instructed the jury that
the clains against Rapid involved the Philip Carey Mnufacturing
Conpany, which becane Philip Carey Corporation in 1967. The judge
expl ai ned:

| have nade a |egal decision that you
need not consider Rapid-Anerican's liability
for the Philip Carey Mnufacturing Conpany

["old Carey"] or the Philip Carey Corporation,
new Carey, for any actions after June 1, 1967.

Therefore, |1 am wthdrawing for vyour
consideration . . . the wverdict sheets
pertaining to new Carey. They wll conme out
of the package that will be given to you, so

you won't even have those when you go to
del i ber at e.

| also instruct you to disregard all of
t he evi dence you have heard and all argunents
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concerni ng new Carey. New Carey asbestos-
contai ning products are not at issue in this
trial.

Now, | have also ruled, as a matter of
law, that Rapid-Anmerican is liable as a
successor to Philip Carey Mnufacturing
Conmpany, which is old Carey, for its products
and actions up through June 1, '67.

Previously, in the context of explaining the duty to warn of
product defects, Judge Ronbro had instructed the jury as foll ows:

Now, there is also what is called a
continuing duty to warn. A manuf acturer of
the defective product generally has the duty
to warn of pr oduct defects which the
manuf act urer di scovers after the tine of sale.

A manufacturer is obliged to reasonably
communi cate an effective warning even after a
sale of a product based on later acquired
know edge of the danger as soon as it is
reasonabl y foreseeabl e.

This post-sale duty to warn requires
reasonable efforts to inform users of the
danger once the manufacturer is or should be
aware of the need for a warning.

The warning is required to the extent
practi cabl e under the circunstances.

The judge did not nodify his instruction on the duty to warn when
he instructed the jury about old and new Carey.

Rapid's counsel argued to the jury, and the joint
appel l ants now contend, that the judge's instruction prohibited the
jury from finding that Rapid had successor liability for Philip
Carey Manufacturing Conpany beyond June 1, 1967. As its verdict
makes clear, the jury disagreed. In light of Judge Ronbro's

instruction as to the continuing duty to warn, that disagreenent
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was quite logical. It is apparent that the judge neant nerely to
informthe jury that it could not hold Rapid |iable for the actions
of new Carey. W acknow edge that the instruction could have been
more carefully worded. W do not agree, however, that it can be
read to foreclose a finding that old Carey or its successor, Rapid,
had a continuing duty to warn after 1967.

- Crane's Packing and Gaskets -

The jury found Crane liable, on the common issues, for
asbestos-containing packing but not for asbestos-containing
gaskets. In other words, the jury concluded that O ane packi ng was
defective, but Crane gaskets were not. It also found Crane liable
totrial plaintiffs Theis and 3 ensky. The joint appellants posit
that the evidence presented at trial established that Theis and
d ensky, on his own and through his father, were exposed to Crane
gaskets but not packing. They conclude that the jury's findings
were, therefore, contradictory.

The appellants direct us to the testinony of Theis, who
worked with G ensky's father. Theis stated that his job entailed
working with Crane gaskets and ot her asbestos-containing materi al s.
He did not nention ever working wth Crane packing. Thei s

expl ai ned that "sone gaskets cane precut, sone gaskets cane in a

sheet . . . . The ones that were not precut, we had to actually cut
t hose gaskets." He recalled that the gaskets created dust when he
worked with them The joint appellants, and Crane in its



i ndi vidual Dbrief, further direct us to testinony from Theis,
Morrow, and another w tness, Robert Buckley, who had worked with
asbestos-containing products, to the effect that packing and
gaskets are different products wth different purposes. Crane
points out that Dr. Robert N Sawyer, an expert w tness called by
a defendant who is not a party to this appeal, testified that
"gaskets are gaskets and packi ngs are packings."

The appellants do not direct this Court to the one piece
of evidence that makes clear that there is no contradiction at all.
A Crane catalog that was admtted into evidence at trial lists
several pages of asbestos sheet packing. In the description of
each style of sheet packing, it is noted that gaskets can be cut
fromthe packing. The catalog contains no listings for "sheets" of
gasket materials. Thus, the evidence presented at trial nade clear
that the gaskets that Theis described as comng "in a sheet”
actually cane in a sheet of asbestos-containing packing. Wile
Theis, Mrrow, Buckley, and Sawyer explained that gaskets and
packing are not the sanme thing, they in no way inplied that gaskets
cannot be cut from sheet packing. It is apparent that the jury
concluded that Theis and d ensky were exposed to asbestos dust
emtted fromsheet packing when it was cut into gasket form

- Har bi son- WAl kers's Judgnent Notw t hstandi ng the Verdict -

The jury found Harbi son-Wal ker |iable for six asbestos-

containing products -- refractory gunning m x, castable, cenent,



refractory brick wth spacers, rollboard, and block -- as well as
for punitive damages. The joint appellants contend that, in post-
trial notions, a conbination of plaintiffs and cross-plaintiffs
"acknow edged that 80% of the jury's special verdict answers for
[ Har bi son-Wal ker] were incorrect and not supported by the
evi dence."* The joint appellants m srepresent the positions of
t heir opponents.

In a notion to revise the jury's findings as to Harbi son-
Wal ker, the plaintiffs asserted that the jury inadvertently
transposed the dates of liability for asbestos-containing cenent
and asbestos-containing gunning mx. The plaintiffs also pointed
out that the jury set forth dates of Iliability for various
products, and that each date was the date Harbi son-Wal ker began
manuf acturing, selling, distributing, or installing the particul ar
product. Although the first date of liability was 1953, the jury
chose 1940 -- apparently the year Harbi son-Wal ker was i ncorporated
-- as the starting date for potential punitive damages liability.
The plaintiffs suggested that the 1940 date be reforned. In a
separate notion to revise findings as to Harbi son-Wal ker, which was
conbined with a response to Harbi son-Wal ker's notion for judgnment
notw thstanding the verdict, cross-plaintiff Pittsburgh-Corning
asserted that the starting dates for Harbison-VWalker's liability

for asbestos-containing gunning m x and asbestos-contai ni ng bl ock

32\ cal cul ate the requested revisions to be to 71-percent of
t he verdi cts concerni ng Harbi son- Wl ker.
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shoul d be 1955 and not 1953. Pi tt sbur gh- Corni ng al so suggested
that liability for asbestos-containing rollboard should begin in
1960 rather than 1962. In short, a review of the record nakes
clear that the plaintiffs and cross-plaintiffs acknow edged that
m nor clerical errors nmay have been nmade on the verdict sheets --
not that "80%of the jury's special verdict answers for [Harbison-
Wal ker] were incorrect and not supported by the evidence."

As we have observed, the trial court granted Harbi son-
Wal ker's notion for judgnent notw thstanding the verdict as to al
puni ti ve damages, and expl ained that the plaintiffs had failed to
present sufficient evidence to establish that Harbi son-Wal ker "was
guilty of the conduct required to sustain a punitive danage award. "
The court also granted Harbison-Walker's notion for judgnent
notw thstanding the verdict as to the negligence and strict
l[tability judgnents in favor of Goodman and Cotta. Although the
parties do not elaborate on the matter, it appears that CGoodnan and
Ciotta alleged exposure to Harbison-Wal ker's asbest os-cont ai ni ng
cenent in the 1950s, but the jury found that the conpany's
l[iability for the cenent began in 1964. This, of course, indicates
erroneous findings by the jury.

- Insufficient Evidence of Exposure -

Al t hough the appellants do not raise the matter in their

joint brief, we are conpelled to point out that the verdicts in

favor of various trial plaintiffs against U S. Mneral, Stebbing,



and Hanpshire were not supported by the evidence. Each of these
verdicts shall be discussed infra in sone detail. VWile we
determne that the jury inferred exposure to products when such
i nferences could not properly be drawn, we do not suggest that this
indicates that the jury was confused or overwhel ned.

In nost circunstances, there was evidence that the
particul ar appellant’s product was used at the particular tria
plaintiff’s place of enploynment, but not at a tine when or a place
where the trial plaintiff could have been exposed to it. I n
closing argunent, however, plaintiffs’ counsel contended that
asbestos "fibers remain in the air, which exposes pretty much an
entire workplace based upon how the wind is blowng and who is
around." Counsel added that the fibers "becone[] airborne again"
during clean-up operations. The jury may well have accepted this
argunent, which set forth the so-called "fiber drift theory." The
Court of Appeals has rejected the fiber drift theory, however, on
the ground that it is inconsistent with Maryl and requi renents of

causation. See Bal bos, 326 Md. at 216-17.

O all of the allegations of jury error, only the
Har bi son- \Wal ker verdict sheets as to punitive danages and liability
to Goodnman and Gotta clearly denonstrate significant findings that
did not conport with the evidence presented at trial and could not

be logically explained.® The errors were corrected by the tria

33Al t hough Judge Ronmbro granted judgnent notw t hstanding the
(continued. . .)
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court. The situation is analogous to that with which the Court of
Appeal s was faced in Godwi n, 340 Md. 334. There, the Abate | jury
assigned an erroneous starting date for the negligence of one
defendant. Upon the defendant's notion, Judge Levin reforned the
verdict. On appeal, the Court of Appeals rejected an argunent that
the error reflected confusion on the part of the jury. The Court
held that Judge Levin's correction of the "obvious error” was
sufficient, and commented: "Measured agai nst the scope of the task
confronting it, that mstake by the jury is de mnims." 1d. at
403. We are satisfied that the m stakes in the instant case were
de mnims as well, and that the renmedy provi ded when Judge Ronbro
grant ed Harbi son-Wal ker's notion for judgnent notw t hstanding the
verdi ct was sufficient.
[
FAI R AND | MPARTI AL JURY

The joint appellants further argue that, even if the

consol i dation was proper, they were denied their rights to a fair

and inpartial jury.

33(...continued)
verdi ct in favor of Westi nghouse and partial j udgnment
notw t hstanding the verdict in favor of Rapid as to the punitive
damages findings against them the joint appellants do not include
those findings in their list of jury errors indicating confusion.
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A. Dism ssals for Hardship

The pool of prospective jurors initially consisted of 200
people. At the start of the jury selection process, Judge Ronbro
asked if any of the prospective jurors planned to request a
hardshi p defernent. One hundred and thirteen persons responded in
the affirmative. Judge Ronbro then directed that the 113
prospective jurors be given hardship defernent fornms to fill out.

Judge Ronbro apprised counsel of his intention to di smss
t hose prospective jurors claimng hardshi p, pending possible recall
if voir dire of the remaining prospective jurors established that
there would not be a sufficient jury pool to select a panel. The
judge stated that, even w thout those prospective jurors: "W are
going to have 85, give or take one or two, but we have got 85 who
are not asking for defernments. | think that is enough [to select a
jury panel]." The judge added:

[L]ook, | amgoing to tell you right now

and | will say it on the record, in a trial of

this length, if sonebody says to ne | can't do

it because | have such and such a problem it

is going to be a very unusual case that | am

not going to excuse them
The attorneys for the various defendants objected that the
procedure would "pretty nuch excuse[] all of the professionals”
fromthe jury pool, but Judge Ronbro adhered to his plan.

The remaining jurors were asked to fill out

questionnaires and, over the next several days, voir dire was

conducted. Judge Ronbro reviewed the hardship defernments as well.
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At the close of voir dire, Judge Ronbro inforned counsel: "I said
that we had [about] 90 people to work with and we were going to
work with themto see if we could get a sufficient pool, and we
have, so | don't know that | really even have to address the
question of hardships.” Defense counsel reiterated their
objections that the dism ssal of the jurors would alter the jury
pool by depleting it of professionals. They urged Judge Ronbro to
gquestion each prospective juror who clainmed a hardship. The judge
responded:
| reviewed every hardship. | didn't just

take a shortcut. | read every one of them and

on the face of them | made certain decisions

with regard to those folKks.

Wul d the decision have been different

with regard to one or two or three, nmaybe even

five of themif they had cone in and taken the

stand and | nmade each one tell ne about the

hardshi p? 1t is possible.

The joint appellants now contend that by dism ssing al
of those persons who clained hardship, Judge Ronbro excluded an
entire class -- the class of "professionals”™ -- of prospective
jurors. They point out that, under Ml. Cs. & Jud. Proc. Code Ann.
8§ 8-102(a) (1995 Repl. Vol.), "[wlhen a litigant in a court of the
State is entitled to trial by a petit jury . . . , the jury shal
be selected at randomfroma fair cross-section of the citizens of
the State who reside in the county where the court convenes."

Under 8§ 8-103, "[a] citizen may not be excluded from service as a

grand or petit juror in the courts of the State on account of race,
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color, religion, sex, national origin, or economc status."” The
joint appellants remnd us that "[t]he Anerican tradition of trial
by jury, considered in connection with either crimmnal or civi

proceedi ngs, necessarily contenplates an inpartial jury drawn from

a cross-section of the comunity.” Thiel v. S. Pac. Co., 328 U. S
217, 220 (1946). The joint appellants do not challenge the
original array of prospective jurors. Instead, they contend that

once the hardship defernents were granted the array no |onger
represented a cross-section of the community, in that professionals
were elimnated fromthe array.

To the extent that the joint appellants' argunent may be
consi dered an appeal from an unsuccessful challenge to the array,
the appellants have failed to neet their burden of establishing
that the array, as altered, was not a cross-section of the

community. See generally Ml. Rule 2-512(a). The appellants have

not provided this Court with their definition of "professional."
Nor have they directed us to anything in the record that would
i ndi cate how many professionals were in the original array or how
many professionals were dismssed for hardship reasons. They have
merely reiterated the argunent nade below, that Judge Ronbro's
action "pretty nmuch excuse[d] all of the professionals.” The
appel l ees informus that, even after the hardship dismssals, the
jury pool included a retired Air Force surgical nurse, a registered
nurse enpl oyed at a veterans nedical center, a teacher with a Ph.D

who worked at Coppin State University, a pollution control analyst
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for the City of Baltinore, and an electrical engineer with the
Depart nent of Defense. 3

To the extent that the argunment nmay be considered an
appeal fromthe court's dismssal of the prospective jurors w thout
conducting further inquiry into the hardship clains, the argunent
is without nerit. Judge Ronbro infornmed counsel that he had
reviewed each of the defernent forns and concl uded that each was
meritorious, although he admtted that it was "possible" that a

handful would not withstand scrutiny if the jurors were called in

for further questioning. As the judge pointed out to defense
counsel : "Nobody, nobody has said to ne that there is any |aw, that
there is any case that says | nust review every hardship [by

interrogating the prospective juror individually]."

The Court of Appeals has made clear, noreover, that a
prospective juror's request for a hardship defernent is between the
juror and the court and is of no legitimate concern to the parties

inthe case. See Porter v. State, 289 Ml. 349 (1981) (defendant's

right to be present at all stages of trial does not extend to
court's questioning of prospective jurors as to hardship clains).
The question of whether a prospective juror should be excused for

per sonal hardship

34As the appellants point out in their reply brief, the
plaintiffs used their challenges for cause and perenptory strikes
to strike all but one of these prospective jurors. The renaining
juror was seated as an alternate but was dism ssed before
del i berati ons began.
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does not inplicate the interests of the
def endant . Instead, the interests to be
bal anced are those of the prospective juror
and the adm nistration of the court system
The trial judge nust weigh the degree of
hardship or inconvenience, as well as any
ot her ci rcunst ances relating to t he
prospective juror's personal reasons for
wanting to be excused, against the effect upon
the admnistration of +the court and the
statutory obligation of every registered voter
to serve when summoned as a juror. \Wether or
not the defendant desires to have the
i ndi vidual serve is irrelevant to the question
of excusing the prospective juror for personal
har dshi p.

Ld. at 356.

B. Racial Discrimnation

After the hardship dism ssals were granted, six white
persons -- three wonen and three nmen -- remained in the jury pool.
After the jury was selected, but before it was sworn, counsel for
the various defendants pointed out that the plaintiffs had used
five of their six perenptory challenges to strike all three of the
white wormen and two of the white nen.* Defense counsel conpl ai ned
that the plaintiffs had used their strikes in a discrimnatory

fashion in violation of Batson v. Kentucky, 476 U S. 79 (1986).

See Ednonson v. Leesville Concrete Co., 500 U.S. 614, 628-31 (1991)

(extending Batson to civil trials); Glchrist v. State, 340 M.

606, 624 (1995) (The Batson rule "applies equally to white persons

and bl ack persons").

3°The renmai ning white man was seated as an alternate but was
di sm ssed before deliberations began.
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In Glchrist, 340 Md. at 625-26, the Court of Appeals
expl ai ned:

The Suprene Court in Batson articulated a
three-step process to be utilized by tria
courts in assessing clains that perenptory
challenges were being exercised in an
i nperm ssibly discrimnatory manner.

First, the conplaining party has the
burden of making a prim facie show ng that
the other party has exercised its perenptory
chal I enges on an inperm ssibly discrimnatory
basis, such as race or gender. . . . Moreover,
"[w] hether the requisite prima facie show ng
has been nmade is the trial judge's cal

Second, once the trial court has
determned that the party conplaining about
the use of the perenptory challenges to rebut
the prinma facie case, the burden shifts to the
party exercising the perenptory challenges to
rebut the prinma facie case by offering race-
neutral explanations for challenging the

excl uded jurors. The "explanation nust be
neutral, related to the case to be tried,
cl ear and reasonabl y speci fi c, and
legitimate.” . . . The reason offered need not

rise to the level of a challenge for cause
e "At this step of the inquiry, the
issue is the facial validity of the :
explanation.” . . . It is insufficient,
however, for the party making the perenptory
chall enges to "nerely deny[] that he had a
discrimnatory notive or . . . nerely affirnf]
his good faith."

Finally, t he trial court must
"determ ne[] whether the opponent of the
strike has carried his burden of proving
pur posef ul discrimnation."” . : : Thi s
includes allowing the conplaining party an
opportunity to denonstrate that the reasons
given for the perenptory challenges are
pretextual or have a discrimnatory inpact.
.. . It is at this stage "that the
per suasi veness of the justification becones
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relevant . . . ." . . . At that stage,
inplausible or fantastic justifications may
(and probably will) be found to be pretexts
for purposeful discrimnation."” :
(Gtations omtted.)
At the trial below, Judge Ronbro determ ned that the

defendants had nade a prim facie show ng of discrimnation. He

then call ed upon counsel for the plaintiffs to offer race-neutral
expl anations for the perenptory strikes. Counsel explained that:

- juror nunber 118, a white woman, was struck
because she: indicated that she knew a w t ness
for the defense; "was a consultant and had a
pr of essi onal background;" and "recognized one
of the defense firns in the case . "

- juror nunber 119, a white woman, was struck
because she was a carpet representative who
had had prior business dealings with two of
t he def endants.

- juror nunber 245, a white man, was struck

because he: had a "nmanagenent background;" had

two friends wth asbestosis; and had

"[ k] now edge of Piper and Marbury . "

- juror nunber 306, a white woman, was struck

because she: held a managenent |evel position

with the Department of Defense; had a famly

menber or friend who died of |ung cancer; and

commented that she believed that |ung cancer

was caused by cigarette snoking.
Plaintiffs’ counsel was not called upon to offer an explanation for
striking juror nunber 304, a white man. Counsel for the defendants
expl ained: "W did not challenge 304. W agree he shoul d have been
struck. "

In sum the plaintiffs explained that they used their
perenptory strikes to elimnate persons who they believed m ght be
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synpathetic to the defense, such as persons in nanagenent
positions, persons famliar with defense w tnesses or counsel for
the defense, and persons wth preconceived ideas about [|ung
di sease. Judge Ronbro expressed sone skepticism as to whether
juror nunber 245, who described hinself as a "supervisor," actually
hel d a managenent position. The judge ultimtely rul ed:

Now, the jury 1is seated, the six
individuals are all African Anericans, and
there are ten alternates, and of that group
only one is white.

| amsatisfied after listening to counsel
that that did not occur by design. There were
reasons given as to the strikes that they
made.

Sonme of them I thought were thin and I
don't mnd telling you, but they were reasons
that, | guess, under these circunstances, and
considering that all of the trial plaintiffs,
illustrative plaintiffs or whatever you want
to call themare white, and I don't find that
there has been any violation of the civil
[ Bat son] rule.

In Purkett v. Elem U S _ , 115 S.C. 1769,
1771 (1995), the Suprenme Court el aborated on the second step of the
Batson inquiry, whereby the party exercising the perenptory
chall enges is called upon to offer race-neutral explanations for
the chal l enges. The Court expl ai ned:

The second step of this process does not
demand an explanation that is persuasive, or

even plausible, "At this [second] step of the
inquiry, the issue is the facial validity of
the prosecutor's explanation. Unless a

discrimnatory intent is inherent in the
prosecutor's expl anation, the reasons offered
will be deened race neutral."
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115 S .. 1771 (citation omtted; brackets supplied by Purkett
Court). In light of Purkett, this Court has expl ai ned:

In a practical sense, if, after the party
opposing the strike has presented a prinma
faci e show ng, the proponent thereof proffers
a facially neutral reason that is accepted by
the trial court, then an appeal on Batson
principles has Ilittle, if any, chance of
success, given that the credibility of the
proponent offering the reasons is, as it is
generally, for the trial court -- not an
appel l ate court -- to determ ne.

Hall v. Martin, 108 Mi. App. 435, 456 (1996).

Judge Ronbro clearly expressed his determ nation that
counsel for the plaintiffs had non-discrimnatory reasons for
exercising their perenptory challenges. The judge pointed out
that, like the struck jurors, all five trial plaintiffs were white.
He recalled that plaintiffs' counsel had offered race-neutral
reasons for all of the challenged strikes. A facially neutral
reason that is accepted by the trial court is all that is required
to overcone a Batson chall enge. The justifications offered by
plaintiffs' counsel were neither "inplausible" nor "fantastic"
Glchrist, 340 M. at 626. @G ving due deference, as we nust, to
Judge Ronbro's assessnent of the credibility of plaintiffs' counsel
in offering the explanations, we perceive no violation. See Hall,

108 Mi. App. at 456.

C. Ex Parte Conmmuni cati on

Several nonths before trial began, plaintiffs' counsel

proposed that the jurors be provided with notebooks in which they
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could organize their trial notes. Plaintiffs' counsel further
proposed that photographs of the expert w tnesses be inserted into
t he notebooks. At that tine, Judge Ronbro indicated:
| certainly . . . dointend that the jury
w Il have notebooks, whatever they need to
t ake notes over the course of the trial.
What should be put in there is a matter

that we wll discuss. Phot ographs are an

interesting concept.

On the day trial began, counsel for the plaintiffs
presented the court with three-ring binders for the jurors. Judge
Ronbro stated that the notebooks would be distributed to the jurors
after counsel for the defendants had a chance to look at the
not ebooks and to |odge any objections they mght have. The
not ebooks were made avail abl e to defense counsel, and no objections
were made. The not ebooks, apparently, were then distributed. No
further discussion was had regarding the proposed phot ographs.

Two nmonths into trial, counsel for one defendant reported
to the court that he had seen a juror putting a photograph of an
expert witness for the plaintiffs into a notebook. Speaking for
counsel for all of the plaintiffs, attorney Theodore M Flerl age,
Jr. acknow edged that, after each expert witness for the plaintiffs
had testified, plaintiffs' counsel had given the court clerk a
stack of papers, each containing a photograph of that witness with
the witness's nane and a brief summary of his or her qualifications
printed at the bottomof the page. The court clerk had then given
the papers to the jury to be inserted into the notebooks. It was
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| ater established that, in that way, pages regardi ng ei ght expert
W t nesses had been distributed to the jury. Flerlage asserted that
plaintiffs' counsel believed that the court had approved the plan
to supply such materials to the jury, and fully expected counsel
for the defendants to do the sane.

Counsel for all of the defendants then noved for a
mstrial, insisting that the actions of plaintiffs' counsel
anounted to i nproper and prejudicial ex parte comrunications with
the jury. They suggested that, before nmaking a ruling on the
moti on, Judge Ronbro question plaintiffs' counsel as to "exactly
what they have dissemnated to the Cerks for dissemnation to the
jury and how that was done." They added that, if the court felt it
was necessary, it could also question an alternate juror and then
di sm ss that juror.

Judge Ronbro indicated that he would be wlling to
guestion a juror in counsel's presence regarding the photographs
but, apparently alluding to the request that the juror then be
di sm ssed, added: "If those are the conditions that the defense
puts on ny questioning, | won't do it."

The judge did conduct further questioning of Flerlage.
Fl erl age provided the court with copies of several of the papers
that had been given to the jury, reiterated that plaintiffs’
counsel had never contacted any juror directly regarding the
papers, and provided the court wth citations to the trial
transcript which, in his view, supported the plaintiffs' position
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that the distribution of the naterials had been sanctioned by the
court.

The judge al so questioned the court clerk regarding the
matter. The clerk indicated that, at the request of plaintiffs'
counsel, she and another clerk had, at separate tines, deposited
stacks of papers on the table in the jury room The court clerk
further informed the court: "Anything that is given to the jury, we
go in the jury roomand put whatever it is on the table and we say
this is for you to put in your notebook". 3¢

Upon first |earning of the papers, Judge Ronbro called
the actions of plaintiffs' counsel "m nd boggling" and stated: "I
can't believe that the plaintiffs did what they did in this case."
Upon further reflection, however, the judge observed:

| have already and perhaps too strongly

chastised the plaintiffs for their actions in
this case.

| don't think that this was a deliberate
act of flouting the Court's ruling or the
general ethical considerations of what counsel
has to followin the trial of the case.

| think that it was a m sunderstanding
and m sreadi ng.

%6Judge Ronbro infornmed counsel that the other clerk was on
| eave and would not return to work for several weeks. He agreed to
question that court clerk when she returned, and instructed counsel
to remind himto do so. Apparently, the questioning was never
conducted. It is not clear whether defense counsel rem nded the
court of the matter at an appropriate tine.
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Judge Ronbro pointed out that nonths before trial, when plaintiffs’
counsel proposed putting photographs in the jurors' notebooks, not
one counsel for the defendants voiced any opposition. Judge Ronbro
al so pointed out that the very sane practice had been approved and
used in the Abate | trial.

Rel ying on Wrnsing v. General Mdtors Corp., 298 M. 406

(1984), Judge Ronbro denied the notion for mstrial. In that
personal injury case, the jury asked the bailiff for a dictionary
so that it could clarify the definition of "proximte cause." The
bailiff supplied the requested dictionary, and the definition found
by the jury conflicted with the definition supplied by the court in
its instructions. Verdicts were rendered in favor of the
plaintiffs. Upon learning of the jury's use of the dictionary, the
def endants noved for a new trial. The trial court denied the

nmotion, but this Court reversed, General Mtors Corp. v. Wrnsing,

54 M. App. 19 (1983), and the Court of Appeals affirmed our
deci si on. The Court explained that the defendants had shown a
strong "probability of prejudice fromthe face of the extraneous
matter in relation to the circunstances of the particul ar case.”
298 Md. at 420. It concluded that the trial court had abused its
di scretion in determ ning otherw se.

In reaching its conclusion, the Court of Appeals
expressly rejected a rul e adopted by sone other jurisdictions that
presunmes prejudice solely fromdelivery of a dictionary into the
jury roomw thout the consent of the court and all parties. The
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Court explained that such a presunption could never be rebutted

since jurors in Maryland may not be interrogated regarding their

del i berations in order to inpeach the verdict.

It opined:

Further, a presunption of prejudice from
t he unaut hori zed presence of a dictionary is
i nconsistent with the rule we apply when, in
the course of trial and before the jury

retires, it is learned that a juror has
recei ved informati on concerning the case from
a source outside of the record. In those

circunstances prejudice is not presuned;
rather the test is "whether the conversations
were ~of such a nature that their effect nust
fairly be held to have been to deprive the
injured party of a fair and inpartial trial.""

298 Md. at 416.

The judge

Judge Ronbro reasoned:

If the [Wernsing Clourt says that you
don't presune prejudice fromthe introduction
of a dictionary, then seens to me, clearly
follows, that | cannot presune prejudice in
this case solely from introduction of a
phot ograph, at the bottom of which is certain
information which is in the CV, curriculum
vitae of the witnesses who testified.

| find, not just that the parties noving
for mstrial have not net the burden of
proving prejudice, but I find that there is no
prej udi ce based on this.

|l ater told counsel

Look, | have to tell you, it shouldn't
have been done, all right? W all agree on
that, but it is innocuous for God' s sake.

Everybody is making such a thing about
this like it is handing over the atomc
secrets to sonme foreign country.

It really 1is innocuous. It is a
phot ograph and it says exactly what is on the
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curriculumvitae.
The judge offered to retrieve the materials fromthe jurors or to
permt the defendants to submt |ike materials regarding their
expert witnesses to the jury. A mgjority of defendants chose the
former option, so the materials were retrieved. The defendants
subsequently filed a notion to reconsider the denial of the
m strial request, but the notion for reconsideration was deni ed.

The joint appellants contend that Judge Ronbro's
i nvestigation into any prejudi ce caused by the distribution of the
phot ographs was insufficient. They assert that the judge should
not have denied the mstrial nmotion wthout first allow ng
“conpl ete exam nation of the plaintiffs and court clerks involved

The appel l ants seem ngly ignore Judge Ronbro's extensive
interrogation of Flerlage, and the judge's questioning of one of
the two court clerks involved. Flerlage insisted that plaintiff's
counsel believed they had the court's approval to submt the
phot ographs to the jury. He nmade clear that no counsel had ever
gi ven photographs to a juror directly. The court clerk told the
j udge that whenever any itemwas delivered to the jury, it was the
practice of the court clerks in general to deposit the itemon the
desk in the jury roomw th the sinple explanation: "[T]lhis is for
you to put in your notebook." Judge Ronbro accepted these
assertions. The judge exam ned several of the pages in question,
noreover. He determ ned that each contained nothing nore than a
phot ograph of the witness and a brief summary of his or her
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curriculumvitae -- all information that had al ready been supplied
tothe jury.* In short, Judge Ronbro conducted a conplete inquiry
into the matter, delving into all areas about which defense counsel
expressed concern.*® The appellants' contention to the contrary is
w thout nerit.

In the alternative, the joint appellants contend that
Judge Ronbro's reliance on Wrnsing, for the proposition that
prejudice should not be presuned, was m splaced. In the
appel lants' view, Wrnsing is inapplicable since it did not involve
an intentional communication with the jury by a party to the case.
The appellants urge this Court to adopt a rule that any

communi cation with a jury by a party is presunptively prejudicial

3%The joint appellants contend that the plaintiffs inproperly
bol stered the qualifications of two expert wtnesses, Dr. John
Denent and Dr. Barry Castleman, by describing themon the papers as
experts in "state of the art" when they were not accepted by the
court as such. The appellants are urging a distinction without a
difference. Judge Ronbro found that Dr. Denent was an expert in
"the field of industrial hygiene, epidem ology, and the history of

know edge of hazards of asbestos through industrial hygiene." He
found that Dr. Castleman was an expert "in the fields of
occupati onal health and heal th hazards of asbestos and the history
of asbestos.” The plaintiffs' shorthand notation that the
W tnesses were experts in the state of the art -- the state of the
know edge in the scientific community about the dangers of asbestos
at any given tinme -- was entirely accurate.

%The joint appellants do not argue in this appeal that Judge
Ronmbro should have interrogated a juror about the photographs.
Such an argunent woul d be unfounded, as the judge offered belowto
conduct such an interrogation but defense counsel rejected the
of fer unless the judge agreed to interrogate an alternate juror and
to discharge the juror after the questioning.
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and requires an automatic mstrial.3 W decline to do so.

Judge Ronbro concluded that, while the distribution of
t he photographs was intentional, it was done under the m staken
inpression that it was sanctioned by the court. All distributions
were made through the court clerk and not by plaintiffs' counsel.
The judge was satisfied that there was no prejudi ce what soever
Under the circunstances, the adoption of the automatic rule
suggested by the joint appellants would serve only to punish the
plaintiffs for a transgression they were unaware they were
commtting. It would not have a deterrent effect and, since there
was no prejudice, would provide no cure. W therefore think it
best to adhere to our general rule involving inproper jury contact

of any type. As we explained in Allen v. State, 89 Ml. App. 25, 46

(1991), cert. denied, 325 Md. 396 (1992), "[i]t is well established

in Miryland that in determining whether jury <contact s
prejudicial, a trial court nust balance the “probability of
prejudice fromthe face of the extraneous matter in relation to the
circunstances of the particular case.'" (Ctation omtted). See

Wernsing, 298 Md. at 416.

®The joint appellants direct us to three out-of-state cases.
See United States v. Harry Barfield Co., 359 F.2d 120, 124 (5th
Cr. 1966); Gall v. New York & New Brunswi ck Auto Express Co., 40
A 2d 643 (N J. 1945); Baker v. Chio Ferro-Alloys Corp., 261 N E. 2d
157, 164 (Chio C. App. 1970). Al three cases involved actua
conversations between trial counsel or parties and jurors. Not one
suggested that an inflexible, automatic rule of reversal would
al ways apply in any situation involving inproper contact with a
juror.
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"In reviewwng the trial judge's denial of a mstria
motion, we will not disturb the ruling absent a clear show ng of
abuse of discretion." Grrett, 343 Ml. at 517. W detect no abuse
i n Judge Ronbro's exercise of discretion in denying the notion for
m strial bel ow

SUMVARY OF JO NT | SSUES

To sunmari ze, we conclude that, while the trial bel ow was
indeed a conplicated one, it did not overwhelm the jury. The
record reflects that the jury was able to sort through the evi dence
and apply it to specific defendants and cross-defendants. The
court properly listed product types rather than specific brand
names on the verdict sheets, as the evidence indicated only that
l[tability would attach, if at all, as to each product of a
particul ar type manufactured, sold, distributed, or installed by a
particul ar defendant or cross-defendant. In addition, the five
trial plaintiffs properly served the purpose of giving the jurors
an understandi ng of what a full asbestos case invol ves.

The joint appellants were not denied their right to a
fair and inpartial jury. The trial court properly proceeded with
jury selection absent those prospective jurors who clained
hardshi ps. Mreover, the court properly exercised its discretion
in determning that there was no Batson violation, and in
determ ning that the subm ssion of papers containing photographs

and witten descriptions of expert wtnesses to the jury by



plaintiffs’ counsel did not warrant a mstrial.
We turn now to the argunents presented by the appellants

i ndi vi dual |y.

- ARGUMENTS OF | NDI VI DUAL APPELLANTS -

11
SUFFI Cl ENCY OF THE EVI DENCE

I n chal l engi ng the sufficiency of the evidence as to the
vari ous appellees, all of the appellants contend that Judge Ronbro
erred in denying their notions for judgnent at the close of the
plaintiffs' case and at the close of all evidence. Recently, in
Ginmshaw, 115 M. App. at 187 n.11, this Court reiterated that
"[al]s long as [the] plaintiff has presented sone evidence to
support his theory of liability, the trial court should submt the
issue to the jury." The jury, as trier of fact, nust then
determne if the plaintiff has proven that the defendant is |iable.

See Bal bos, 326 M. at 208-09; Lohrmann v. Pittsburgh Corning

Corp., 782 F.2d 1156, 1162-63 (4th Cir. 1986).
In making its determnation, the jury nust apply the
substantial factor test, which is also known as the "proximty,

frequency, and regularity"” test. G&Ginshaw, 115 Ml. App. at 186.



That is, the jury nust consider "the nature of the product, the
frequency of its use, the proximty, in distance and in tine, of a
plaintiff to the use of a product, and the regularity of the
exposure of that plaintiff to the use of that product." Balbos,
326 Md. at 210. It is not sufficient that the product was used
anywhere and at any tine at the workplace, regardless of whether
the plaintiff was present. See id. at 216-17 (rejecting the "fi ber
drift theory"). "A plaintiff nust show nore than the presence of
asbestos in the workplace; he nust prove that he worked in the
vicinity of the product's use. . . . A plaintiff nust present
evidence "to show that he inhaled asbestos fibers shed by the
specific manufacturer's product.'" Ginshaw, 115 Ml. App. at 186
(citation omtted). "'In addition, trial courts rust consider the
evidence presented as to nedical causation of the plaintiff's
particul ar disease.'" Balbos, 326 Md. at 211 (citation omtted).

As the Court of Appeal s has expl ai ned,

it is not the province of an appellate court

to express an opinion regardi ng the wei ght of
the evidence when review ng judgnent on a

verdict. . . . Even if a jury verdict is
"inconsistent”™ in the sense that certain
fi ndi ngs of fact cannot logically be
reconciled with each other, we will normally

not reverse a jury's verdict either in a civil
or a crimnal case.

Garrett, 343 MI. at 521 (citations omtted). Evi dence will be
deened sufficient if it " serves to prove a fact or permits an
i nference of fact that could enable an ordinarily intelligent m nd
to draw a rational conclusion therefromin support of the right of
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the plaintiff to recover.'"™ Collier v. Eagle-Picher Indus., Inc.,

86 M. App. 38, 62 (citation omtted), cert. denied sub nom

Corhart Refractories v. Collier, 323 Ml. 33 (1991).

A. Goodman

John Joseph Goodman was di agnosed with nesotheliona in
January of 1993. He died just before trial, on February 2, 1994,
at the age of 71. Goodman worked at the Standard G| refinery in
Baltinore fromMay of 1951 to Cctober of 1957. At trial, Goodman's
attorneys alleged that it was then that he was exposed to the
asbestos that | ater caused his nesothelioma. %

Prior to his death, Goodnan testified in a videotaped
deposition de bene esse. The vi deotape was played and admitted
into evidence at trial. |In the deposition, Goodman testified that
he worked as an insulator's helper at Standard Gl. An insulator's
hel per worked with an insulator insulating pipes, boilers, and
ot her equiprment. The refinery enployed seven such teans at a tine.
Goodnman explained that, at Standard O, a variety of asbestos-
containing insulation products were used, such as bl ock, blankets,
and cenent. He testified that he worked "all over" the refinery
and that, during his six-year tenure there, he applied enough
asbestos-containing insulation to go "[f]romhere to California and

back, five tines."

“The appellants do not dispute that exposure to asbestos was
the cause of all of the trial plaintiffs' illnesses.
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- Rapid -

The jury found that Goodman was exposed to the products
of Rapid' s predecessor, Philip Carey Manufacturing Conpany, from
1951 to 1957. Rapid | aunches a two-pronged attack in response to
the jury's verdict.

Rapid first points out that, although Goodman identified
a variety of insulation products that he worked with at Standard
Ol, he did not identify any Carey products. That identification
came from another insulator's hel per, Franklin LIoyd, who worked at
Standard G| from 1947 to 1956. Rapi d concedes that, when a
plaintiff is unavailable to identify a particular product to which
he was exposed, that identification nmay be nmade by another w tness.
It argues, however, that when the plaintiff is available to testify
-- here by videot aped deposition de bene esse -- any identification
of a product nust be nmade by the plaintiff.

Rapid's argunent is wthout |egal foundation. There is
sinply no rule of law that would prevent a plaintiff fromrelying
on other witnesses to identify asbestos-containing products to
whi ch he or she was exposed. | ndeed, two of the plaintiffs in
Godwi n, 340 Md. 334, did just that. Godwin plaintiff Leggette
McN el worked just outside an open hearth furnace shop at Bethl ehem
Steel's steelmaking facilities at Sparrows Point and was required
to enter the shop several tines a day. Al t hough MNi el was

available to testify at trial, he relied upon a witness who worked



inside the shop to identify asbestos-containing products used
there. 340 M. at 350-353. Li ke Goodman, Godwin plaintiff Ira

Russell died prior to trial and his videotaped deposition de bene

esse was admtted into evidence. Russell was a pipefitter who
wor ked for contractors who did work at Sparrows Point. H's suit
all eged that he contracted asbestosis from renoving insulation
applied to the pipes by Bethlehem Steel workers. Russell's case
depended on the testinony of a Bethlehem Steel worker to identify
the insul ati on products. Id. at 350, 353-55.

The rule that Rapid urges this Court to accept would
severely handicap plaintiffs, in general, in the pursuit of their
cl ai ns. Many of those persons now claimng to suffer from
asbestos-rel ated di seases allege that their exposures to di sease-
causi ng agents date back twenty to fifty years. Those plaintiffs
whose nenories m ght understandably be hazy would be prohibited
fromrelying on witnesses with clearer recollections. Moreover

many potential plaintiffs, such as MNe in Godwn, were

byst anders who never worked w th asbestos-containing products and
never had know edge of the products to which they were exposed.
Such plaintiffs would be unable to rely upon w tnesses who did have

knowl edge of the products. See Roehling v. Nat'l Gypsum Co. &old

Bond Bldg. Prods., 786 F.2d. 1225, 1228 (4th Cir. 1986) (reversing

summary judgnent in favor of defendants and explaining that trial
court's requirement that plaintiff identify asbestos-containing
products personally wunless other identifying wtness placed
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plaintiff at site was "unreasonabl e" and woul d "destroy an injured
byst ander's cause of action for asbestos exposure").

Rapid further argues that, even if Lloyd' s testinony was
sufficient to identify Carey asbestos-containing insulation
products as products used at Standard G| during the tine of
Goodman' s exposure, the evidence was insufficient to establish that
the products were a substantial factor in causing Goodman's
di sease. In Rapid's view, the evidence did not satisfy the
proximty, frequency, and regularity test.

There is no dispute that the Standard G| refinery was a
|large facility, covering several square mles and containing
roughly ten mllion feet of piping. Lloyd testified that Carey was
"one of the insulations used" at Standard Q| -- he recalled seeing
bot h Carey pipecovering and bl ock throughout the plant.* In his

deposition de bene esse, Goodman testified that he worked "al

over" the refinery insulating "anything that had to be heated."
Bot h Goodnman and Lloyd testified that, as insulators' hel pers, they
insulated boilers, and LIoyd told the court that all but one of the
boilers were located "in one big boiler house.”

Wi |l e neither Goodman nor Lloyd testified to knowi ng or

working with the other, the evidence made clear that they held

4Ll oyd acknow edged that, at a prior deposition, he had fail ed
to identify Carey products. He explained that the | awers at the
deposition "were all throw ng questions”" at him and surm sed: "I
probably couldn't think of it at the time . . . . | guess | nust
have m ssed a | ot of stuff.”
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identical jobs at Standard G| at substantially overlapping tines.
Goodman testified that he worked eight hours a day, five days a
week. He further testified that, on big jobs, up to six insulators
and insulators' hel pers worked together. Lloyd nade clear that,
while he was an insulator's hel per, Carey pipecovering and bl ock
were used throughout the plant. On this, we are satisfied that a
reasonable jury could infer that Goodman, |ike Lloyd, regularly
wor ked with Carey products during his enploynent at Standard GO I.
The evidence satisfied the proximty, frequency, and regularity
test. See Asner, 344 Ml. at 180-82 (although no direct evidence
linked plaintiff Wlson to ACandS insulating cenent, the jury could
infer that WIlson was regularly exposed to the cenent from evi dence
t hat he supervi sed workers who either used the cenent or who wor ked
near others who used the cenent); Godwin, 340 M. at 353-55
(al though no direct evidence linked plaintiff Russell to Uni bestos
pi pe covering, the jury could infer that Russell was regularly
exposed to the pipe covering fromevidence that it was available to
be used at the plant by insulators during the tinme period that
Russell worked there as a pipefitter).
- US Mneral -

The jury determned that Goodman was exposed to U. S.
M neral's fireproofing spray in 1957. U S. Mneral asserts that
Goodnman never nentioned that he was exposed to a spray product, and

no other witness testified that a spray product was used at



Standard G| while Goodman worked there. According to U.S.
M neral, there was no suggestion whatsoever that U S Mneral's
spray product, which was known as CAFCO was used at Standard Q|
at the relevant tines.*

A review of the record supports U S. Mneral's position.
In his deposition testinony, CGoodman specified that he was exposed
to dust from asbestos-containing blocks, blankets, and cenent. At
trial, Eston Bonner, a former Hanpshire enpl oyee, testified that he
sprayed asbestos-containing fireproofing at Standard G| "in the
late "50s. . . . | would say from'57 through '60." He specified
that he used a product known as "Spraycraft," however, which was

not manufactured by U S. Mneral.*

“2There is no suggestion that Goodman or any other tria
plaintiff ever renoved dried asbestos-containing spray from pi pes.

43We are not persuaded by the plaintiffs' contention that
Bonner al so indicated that he sprayed CAFCO at Standard G| during
that tinme period. After Bonner indicated that he used Spraycraft,
he went on to testify that Standard Q1| enployees were present
during the spraying. The follow ng then transpired:

Q Did you see -- what if anything did
you see in the air around the [Standard QO]
enpl oyees?

A Well, the Exxon enpl oyees were wal ki ng
t hroughout the site and anybody that wal ked
t hroughout the site from the architect to
whoever came on the site had to breathe dust.
It is just the nature of the product.

It is not anything that -- that you can
hide or anything like that. It is just there.

(conti nued. . .)



Bonner nmade clear that he used Spraycraft at Standard Q|
"from'57 through '60." Even if Bonner had identified CAFCO as the
product he used, he did not specify when in 1957 he began spraying
at Standard Gl. |In the absence of any testinony from Goodnman t hat
he was exposed to any spray product, no rational inference could be
drawn that Bonner began spraying before Goodnan |left in QOctober of
t hat year, nuch |less that Bonner sprayed in Goodnman's presence.
Under the circunstances, the evidence was indeed insufficient to
support the verdict in favor of Goodman.

- Hanpshire -

According to the jury, Goodnman was exposed to products
used by Hanpshire from 1951 to 1957. The parties tacitly agree
that the jury’'s verdict concerned exposure to Hanpshire's

fireproofing spray.* Hanpshire contends that the evidence was

43(...continued)

Q You say it is the nature of the
product that you can't hide the dust.

What product are you tal king about?
A Tal ki ng about Cafco, Spraycraft.

Contrary to the plaintiffs' suggestion, a reasonable jury could not
infer fromthis that Bonner was now saying that he sprayed CAFCO at
Standard Ol from 1957 through 1960. The witness was nerely
explaining that fireproofing spray in general created dust that
coul d not be hidden.

4Al t hough Hanpshire was also found negligent and strictly
|iable on the common issue verdict sheets for joint conmpound, the
parties tacitly agree that the verdicts regarding the four trial
(continued. . .)
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insufficient to support the verdict, in that there was no evi dence
t hat Hanpshire sprayed at Standard Q| while Goodman was present.
As we explained in our discussion as to US. Mneral, we nust
agree. There was sinply no evidence fromwhich the jury could draw
t he necessary i nference.

In an alternative argunent that is noot as to Goodnman
and, as we shall see, as to Morrow but is significant as to Theis
and d ensky, Hanpshire argues that, even if a trial plaintiff
establ i shed exposure to its application of fire proofing spray, the
evidence was insufficient to support the jury's finding that
Hanmpshi re was negligent. As we shall discuss infra, Hanpshire
di sputes that its duty to warn was the duty inposed upon a
nonmanuf acturing supplier/installer. Apparently assunm ng arguendo
that it should be held to that standard, however, Hanpshire argues
that it did not know and should not have known, prior to 1965, that
asbest os-contai ning spray could be dangerous to bystanders. See
Bal bos, 326 M. at 203-04 (indicating that, depending upon its
pecul i ar opportunity and conpetence, a nonmanufacturing supplier
may have a duty to discover information presented in nonobscure
publications and to warn of those dangers -- that is, such a

nonmanuf act uring supplier should be held to a nodified "knew or

44(...continued)
plaintiffs who prevailed against Hanpshire — Goodman, Theis,
d ensky, and Morrow —reflect only exposures to fireproofing spray
applied by Hanpshire. The parties apparently agree that no
evi dence was presented regardi ng exposure of those plaintiffs to
j oi nt conpound.
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shoul d have known" standard). Hanpshire asserts that the tria
plaintiffs alleged that they were exposed in the years prior to
1965, but that the plaintiffs failed to establish that "nonobscure"
literature regardi ng dangers to bystanders was available prior to
1970.

Evi dence that "nonobscure" literature existed prior to
1965 was introduced through Dr. Barry Castleman, who testified for
the plaintiffs as an expert "in the fields of occupational health
and heal th hazards of asbestos and the history of asbestos." Dr.
Castleman |isted nore than a dozen articles published between 1933
or 1934 and 1964, which described diseases suffered by asbestos
wor ker s. The articles appeared in a variety of publications,
including, in sone cases, Lancet -- a "trenendously wdely
avail abl e nedical journal"™ according to Dr. Castleman -- and the
New Engl and Journal of Medicine. In response to a question by
plaintiffs' counsel, Dr. Castleman agreed that these "were
published in English, . . . were nonobscure and . . . were readily
avail able, easily available to anybody in the United States or even
in Baltinore who wanted to read those articles around the tine they
were published.” As Hanpshire acknow edges, noreover, the
plaintiffs presented evidence that in 1939 the Legislature nade
asbestosis an occupational disease under the Mryland Wrkers
Conpensation statute. See 1939 Laws of Maryl and chapter 465, § 32A
at 991-92; Ml. Ann. Code art. 101, § 34 (1939).

Whet her the articles described by Dr. Castleman were in

- 82 -



fact "nonobscure"” was a question for the jury, which was apprised
of each and every publication in which a described article
appeared. Likewise, it was for the jury to determ ne whether it
could be inferred fromthe publications, which concerned users of
asbestos-containing products rather than bystanders, as well as
from the Wrkers' Conpensation statute, that asbestos-containing
products posed a danger to bystanders as well as users.

Dr. Castleman gave a brief description of each article
fromwhich the jury could infer that, if the user was exposed, a
byst ander m ght be exposed as well. For instance, Dr. Castleman
expl ai ned that one article described "chem cal plant workers who
were exposed to asbestos insulation and devel oped asbestosis

" Anot her discussed "a worker in an alum num pl ant who got
asbestosis from the dust created by wearing garnents, safety
clothing, gloves and things, to protect him from hot netals and
splashing netals in an alum num plant." There was an article
"about a plunber's helper who got asbestosis from saw ng

pi pecoveri ng In addition, the Wrkers' Conpensation
statute suggested that one need not have been an asbestos worker to
be entitled to conpensation. It stated that any enployee who
contracted asbestosis from"[a]ny process or occupation involving
an exposure to or direct contact with asbestos dust” could recover.
Id. (enphasis added). On this evidence, we are satisfied that an
ordinarily intelligent mnd could draw a rational concl usion that

Hanpshi re shoul d have known of the dangers posed to bystanders by
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asbest os- cont ai ni ng sprays.
B. Cotta
Leonard Ciotta suffered froma lung condition known as
pl eural plaques. Like Goodman, Ciotta alleged that he was exposed
to the asbestos that |later caused his condition while working at
the Standard G| refinery. Cotta worked at Standard G| from 1950
to 1956. He worked as a | abor gang nmenber for six nonths, then
became a pipefitter's helper. As a pipefitter's helper, Cotta
assisted in installing and replacing pipes and other equipnent.
The job entailed tearing off old asbestos-containing insulation.
Gotta, who was 73 at the tinme of trial, testified bel ow
He testified, as did Goodman, that he worked "all over" the
refinery. 1In particular, Gotta recalled working "[i]n the boiler
house a lot of tines" with Goodman. Ci otta told the court that he
of ten worked near the "asbestos workers," or insulators, while they
were creating dust.
- Rapid -

The jury determned that Cotta, |ike Goodman, was
exposed to insulation products manufactured by Rapid s predecessor,
Carey, from 1950 to 1956. Rapi d contends that the evidence was
insufficient to support the verdict in favor of Cotta. |t
reiterates the argunents it nmade as to Goodman, arguing that G otta
hinmself did not identify Carey products but relied upon Lloyd's

identification, and that, in any event, the evidence as a whole



failed to establish that Carey products were a substantial factor
in causing Gotta's condition. In addition, Rapid argues that the
evidence was insufficient to establish that C otta suffered a
| egal | y conpensabl e injury.

As we have explained, there is sinply no rule of |aw that
woul d prevent a plaintiff from relying on other wtnesses to
identify the asbestos-containing products to which he or she was
exposed. Ciotta's reliance on Lloyd to identify Carey insulation
products as products in use at Standard Q| during Cotta's term of
enpl oynent did not render the evidence presented by GCotta
insufficient.

We are satisfied, noreover, as we were in the Goodman
case, that the evidence was sufficient to satisfy the proximty,
frequency, and regularity test. Lloyd testified that Carey
pi pecovering and block were used throughout the plant. Ciotta
testified that he worked "all over" Standard G|, that his job
entailed tearing asbestos insulation off of pipes and other
equi pnent, and that he often worked with insulators who also
created dust while they worked. W are satisfied that, on this
evi dence, a reasonable jury could infer that Cotta regularly tore
of f Carey insulation products and worked near insulators who were

using Carey insulation products. See, e.qg., Godw n, 340 M. at

353- 55.
Nor are we persuaded that the evidence was insufficient

to establish that Gotta suffered a legally conpensable injury. It
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is true, as Rapid contends, that "the condition known as pl eural

pl aques, or even generalized pleural thickening, unacconpanied by

di sabling consequences or physical inpairnent, is not a conpensabl e

injury as a nmatter of law " (Enphasis added.) See Owens-I1l1linois,

Inc. v. Arnstrong, 87 MI. App. 699, 734-35 (1991) (jury instruction

that pleural plaques and pleural thickening are not conpensable
injuries was proper absent any evidence of loss or detrinment to

plaintiff), aff'd in part and rev'd in part on other grounds, 326

md. 107, cert. denied, = US |, 113 S.C. 204 (1992); MIC

Inc. v. Zenobia, 86 M. App. 456, 481-84 (1991) (trial court

properly instructed jury that it could not award danmages for
pl eural plagues unless it found that plaintiff was actually

harnmed), vacated on other grounds, 325 Ml. 420 (1992); Wight v.

Eagl e-Picher Indus., Inc., 80 M. App. 606, 614 (1989) (jury
instruction that pleural plaques are not a conpensable injury was
proper absent any evidence of loss or detrinment to plaintiff).
Rapi d asserts that, "[i]n the Gotta case, there was absolutely no
obj ective evidence of any functional inpairnment.” This assertion
is belied by the record.

Ciotta testified that, about four years before trial, he
began experiencing shortness of breath which made it difficult for
himto cut his lawn and do other chores around his house. H s
synpt ons progressively worsened until he could no |onger clinb two
flights of steps, walk a golf course, engage in sexual relations
with his wife, or dance -- except for a "slow nunber" now and t hen.
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About two years after the synptons began, Ciotta received a letter
fromhis trade union regardi ng asbestos-exposure and was urged to
have a chest X-ray. Ciotta got the X-ray and the doctors
recommended further testing. Eventually, CGotta was infornmed that
he had scar tissue on his lungs. Ciotta admtted that, from 1955
until 1985, he had snoked approximately two packs of cigarettes a
nont h.

Dr. David Schwartz testified for the plaintiffs as an
expert in the areas of internal nedicine, pulnonary nedicine, and
occupational nedicine. Dr. Schwartz examned C otta prior to
trial. The doctor explained that the visceral pleura is the |lining
around each lung, and the parietal pleura is the lining inside the
chest wall. He stated that "asbestos can cause scarring and
fibrosis of both of those areas,” which he referred to as "pl eural
di sease."* Dr. Schwartz opined that G otta had extensive asbestos-

i nduced pl eural disease, wth pleural plaques in both the visceral

®In Arnstrong, 87 MI. App. at 733, we expl ai ned:

Pl eural plaques and pl eural thickening result
from the scarring of the pleura, the thin
menbrane that keeps the |ungs contained and
configured to the chest wall and diaphragm
Wen asbestos fibers are inhaled into the
l ungs, they may pierce through the small est
airways into the pleura. The fibers that
reach the pleura cause a localized reaction
which results in a deposit of scar tissue.
Wen the scarring of the pleura is |ocalized,
it is knowmn sinply as a pleural plaque. When
the scarring is wdespread, it is referred to
as pleural thickening.
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pleura and parietal pleura. He performed testing upon Gotta which
confirmed that G otta had reduced |ung capacity which, in his view,
was caused by the pleural plaques. According to Dr. Schwartz, the
condition was irreversible.

Dr. Schwartz acknow edged that Ci otta was overwei ght and
had been a "mnimal" snoker. He testified, however, that neither
excess wei ght nor snoking causes pleural plaques. The doctor
stated that, while Gotta's excess weight mght be a factor in his
shortness of breath, it was not the cause of it. Dr. Schwartz
acknowl edged that testing showed that C otta had a heart condition
-- a"mld mtral tricuspid and aortic insufficiency" -- but stated
that the condition would not cause the type of shortness of breath
that C otta was experiencing.

Dr. Schwartz testified that Gotta' s condition put him at
an increased risk for other asbestos-rel ated conplications such as
asbestosis, lung cancer, and nesot heli oma, such that his condition
woul d require future nonitoring. In fact, he stated that Cotta's
"shortness of breath and reduced | ung vol unmes suggest, al so, that
he has asbestosis that is not . . . clinically evident on the chest
X-ray." The doctor added that Ciotta's pleural disease inpaired
his ability to fight off respiratory infections and "other
intercurrent illnesses, |ike heart disease, that put stress on the
[ ungs. "

It is thus clear that there was anple evidence that
Ciotta's pleural plaques were acconpani ed by physical inpairnent.
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Rapi d's argunent goes nore to the weight of the evidence than the
sufficiency. As we have indicated, supra, "it is not the province
of an appellate court to express an opinion regarding the weight of
t he evi dence when reviewi ng judgnent on a jury verdict." Garrett,
343 Md. at 521.

C. Theis

Terry Theis becane a steanfitter after he graduated

from high school. From 1962 to 1967, he worked as an apprentice
for Mtchell. At trial, Theis testified that he worked at nmany j ob
sites for Mtchell, but there were four major sites. Theis stated

that he spent 13 to 15 nonths each at Murphy Hones, City Hospitals,
the Federal O fice Building, and the Lever Brothers plant, in that
or der.

Theis explained that, as a steanfitter, he repaired and
repl aced piping systens. He hinself handl ed asbestos-containing
gaskets, blankets, rope, and packing. In addition, he was exposed
t o asbest os-contai ni ng pi pecovering, block, cenent, and spray used
by other trades. In the fall of 1992, while he was still working
as a steanfitter, Theis devel oped a cough and began experiencing
shortness of breath. He was referred to a pul nonol ogi st, who
di agnosed himas suffering from asbestosis. The doctor confirned
that Theis's asbestosis was caused by occupational exposure to
asbestos. Theis was 53 years old at the tine of trial.

- Crane -



The jury found Crane, a manufacturer of sealing products,
negligent and strictly liable as to its packing but not its
gaskets. The jury further found Crane liable to Theis for
exposures from 1962 to 1980. 4 Crane points out that Theis
testified that some of the gaskets he used while working for
M tchell were manufactured by Crane. Theis stated that another
conpany manufactured the packing he used. No other w tness
identified Crane packing as a product used by Theis. Cr ane
t heref ore concl udes: "Because there is absolutely no evidence that
M. Theis . . . was exposed to John Crane packing products, as
opposed to gasket products, the jury's verdict that exposure to
John Crane products from 1962 to 1980 was a substantial factor in
causing [his] disease[] 1is clearly inconsistent wth the
uncontroverted evi dence."

There is considerable question as to whether this
argunent, as well as an identical argunent as to densky, is
preserved for appellate review The appellees assert that,
al t hough Crane noved for judgnent on several grounds at the cl ose
of the plaintiffs' case and again at the close of all evidence, it
chal I enged the sufficiency of the product identification evidence

only as to Goodman and Cotta. See generally MI. Rule 2-519(a) (in

nmoving for judgnent, "[t]he noving party shall state wth

“Crane does not chall enge the dates of exposure found by the
jury, although the parties apparently agree that the only rel evant
time period is 1962 through 1967, when Theis was working for
Mtchell.

- 90 -



particularity all reasons why the notion should be granted").
Crane expressly acknow edged that there was evi dence that Theis and
d ensky were exposed to Crane "gaskets and/or packing." Cr ane
contends on appeal that, because when the notions for judgnment were
made it did not yet know what formthe verdict sheets would take or
that the jury would find liability for packing but not gaskets, it
could not have known to nove for judgnent as to its packing on the
ground that the only evidence presented as to Theis and d ensky
concerned gaskets. Crane contends that it raised the matter in
post-trial notions, and suggests that that was sufficient to
preserve it for appeal. W are nonplussed by Crane's contentions.
In any event, assumng wthout deciding that the argunent is
preserved, we find it to be without nerit.

As we expl ai ned supra, in our discussion as to the joint
appel l ants' challenge to allegedly erroneous jury verdicts, Theis
testified that he worked with Crane gaskets and that he often had
to cut the gaskets fromsheets. A Crane catalog that was adm tted
into evidence lists several pages of asbestos sheet packing, and
notes that gaskets can be cut from the sheet packing. It is
apparent that the jury concluded that Theis cut the gaskets he used
from sheet packing designed for that purpose. The jury's verdict

was not inconsistent with the evidence.

In the alternative, Crane asserts -- as it asserted in
its notions for judgnent -- that the plaintiffs failed to present
expert testinony that Crane products, in particular, emtted
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respirabl e asbestos fibers.4 Crane asserts that, in the absence
of such testinony, CGrane "was entitled to the entry of judgnent in
its favor upon its Mdtions at the close of the Plaintiffs' cases,
and again at the close of all evidence." As support for its
position, CGrane inproperly cites several unpublished nenoranda from

ot her jurisdictions. See Contreras v. Hawk, Nos. 95-1810 and

95-2126 (7th Cr. February 14, 1996); Nogan v. G A F. Corp., No.

88-0334 (M D. Pa. May 24, 1989); Delaney v. Porter Hayden Co., No.

L-40701-85 (N.J. Super. C. My 20, 1986). W are not bound by
t hese decisions, and we decline to adopt the rule urged by Crane.
We shall not hold that a plaintiff in any asbestos case nust
present expert testinony as to the anmount of respirable asbestos
fibers emtted by a particular product. Under the peculiar
circunstances of this particular case, the evidence agai nst Crane

was sufficient without such testinony. See, e.d., In Re New York

Asbestos Litigation, 847 F. Supp. 1086, 1094-95 (S.D.N. Y. 1994)
(evidence that pipe contained asbestos, dust was created when pipe
was handled, and plaintiff breathed dust was sufficient to
establ i sh exposure to respirable asbestos fibers, even wthout

expert testinony), aff’d in part, vacated in part on other grounds

sub nom Consorti v. Arnstrong Wrld Indus., Inc., 72 F.3d 1003 (2d

Cr. 1995), vacated and remanded sub nom Consorti Vv. Owens-Corning

4"Crane makes this argunent as to plaintiffs d ensky and Morrow
as well. The argunment fails as to those plaintiffs for the sane
reasons that it fails as to Theis.
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Fi berglas Corp., _ US _ , 116 S. C. 2576 (1996); Junge V.

Garlock, Inc., 629 A 2d 1027, 1029-30 (Pa. Super. C. 1993)

(rejecting contention that a plaintiff in an asbestos case nust
present expert testinony as to how many asbestos fibers are
contained in dust em ssions froma particul ar asbest os-cont ai ni ng
pr oduct) .

Theis testified that he cut gaskets from sheets using a
saw or "ball-peen" hammer. He explained that he was 12 to 16
inches fromthe materials when he cut the gaskets, that the process
created visible dust, and that he breathed the dust. Dr. Janes R
MIlette, who testified as an expert wtness for the cross-
plaintiffs and whose testinony was adopted by the plaintiffs,
testified that gaskets and packings, in general, are not considered
"friable" -- that is, they do not emt respirable asbestos fibers

-- but they becone friable if "cut or torn."# As we have observed,

“8Crane contends that this Court should not consider Dr.
Mllette's testinony in evaluating the sufficiency of the evidence
because, in Crane's view, Judge Ronbro erred in permtting the
plaintiffs to adopt the testinony. Crane argues that, by
permtting the plaintiffs to adopt the testinony, Judge Ronbro
i nproperly relieved them of their burden of proof. We do not
agr ee. The plaintiffs did not seek to adopt Dr. Mllette's
testinmony as an afterthought after they had closed their case and
the doctor had testified for the cross-plaintiffs. Before resting
their case, the plaintiffs expressly "reserved the right" to reopen
their case to adopt Dr. Mllette's testinony when it was presented.
Counsel for the plaintiffs stated that, if Judge Ronbro woul d not
allow the plaintiffs to adopt Dr. MIllette's testinony for the
cross-plaintiffs, the plaintiffs would call the doctor to the stand
t hemsel ves during their own case. Judge Ronbro did allow the
adoption of the testinony and, in light of judicial econony
consi derations and the judge's ability to assess the conduct of the

(continued. . .)
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Dr. John MCray Denent, an expert witness for the plaintiffs,
testified to the effect that, whenever any asbestos-containing
product is mani pulated to the extent that it creates visible dust,
"a very significant health hazard" is presented.

Crane enployee GCGeorge MGIlop testified on cross-
exam nation bel ow that Crane had conducted studies of workers at
its manufacturing plant "when they were cutting gaskets or cutting
rings for fiber release to see about the asbestos at that tine."
McG || op expl ai ned that the workers who were studi ed had

a small machine, and it |ooks like a
m cr ophone near their nouth.

And as they are cutting the rings,
cutting the gaskets or braiding the material,
the asbestos fiber in the air gets onto this
filter.

And the filter is then taken to the
| abor at ory. And through sone type of
m croscope, they determne the anmount of
fibers that are picked up within an eight-hour
peri od.
Thereafter, Judge Ronbro permtted the plaintiffs to offer Crane's
own plant nonitoring reports into evidence to rebut evidence

presented by Crane to the effect that its finished products did not

48(. .. continued)
trial, we perceive no abuse of discretion. M. Rule 5-611(a) makes
clear that a trial court "shall exercise reasonable control over
the nmpde and order of interrogating wtnesses and presenting
evidence so as to (1) mmke the interrogation and presentation
effective for the ascertainment of the truth, [and] (2) avoid
needl ess consunption of tinme . . . ."
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emt respirable asbestos fibers.* The reports, which were prepared
from 1976 to 1985 pursuant to Occupational Safety and Health
Adm nistration requirenments, revealed that wunsafe |evels of

asbestos fibers were released into the air breathed by the workers

“Crane contends that it inadvertently failed to respond to a
di scovery request to turn over any such plant nonitoring reports,
and that Judge Ronbro admtted the reports as a sanction for that

i nadvertent violation. Crane argues that the reports were
irrelevant and prejudicial, and that Judge Ronbro therefore abused
his discretion by inmposing the sanction. In fact, Judge Ronbro

made clear that he accepted the plaintiffs' proffer that certain
manuf acturing processes studied at the plant mrrored work
performed by workers in the field, and that the results of the
studies were therefore relevant to the plaintiffs' cases. See Cole
v. Sullivan, 110 Md. App. 79, 89 (1996) ("[A] trial court has w de
discretion in admtting or denying the adm ssion of evidence
. . . "). The judge inforned counsel that he was admtting the
evi dence because it was proper rebuttal evidence. He added:

. . . | recognize that it may cause sone
difficulty as far as the defendant is
concerned, but the docunents should have been
here, should have been here at the begi nning
of the case.

And one side or the other has to have a
problem | think it is the one who caused the
probl em who shoul d have it.

Crane al so conplains that the reports were admtted into
evi dence w thout foundation or explanation. |In objecting belowto
the introduction of the reports, counsel for O ane expressly argued
that the reports were irrelevant. He did not argue that there was
an i nadequate foundation for their adm ssion. See generally Klein
v. Wiss, 284 M. 36, 55 (1978) (where plaintiff's "objections were
specifically based on rel evancy grounds, he is thereby limted in
his claim of error on appeal and ordinarily is deemed to have
wai ved ot her grounds not nmentioned"). In any event, a review of the
record reveals that the jury was nmade aware that the reports were
t hose conducted at the Crane manufacturing plant, as described by
MG |l op. Counsel for the plaintiffs offered a brief explanation
as to each test depicted in the reports as it was published to the

jury.
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during a nunber of manufacturing processes. One such process was
descri bed as the "production of gaskets from sheet packing by use
of dyes and circle cutter.”

On the evidence before us, we are satisfied that " an
ordinarily intelligent mnd [could] draw a rational conclusion'"
that Crane packing emtted respirable asbestos fibers. Collier , 86
MI. App. at 62 (citation omtted). It could further conclude that
Thei s was exposed to such fibers when he cut gaskets from Crane
sheet packing, and that the exposure was a substantial factor in
causing his illness.

- US Mneral -

The jury found U S. Mneral liable to Theis based on
exposures to its fireproofing spray in 1962 and 1963. As we
observed in our discussion of US. Mneral's appeal as to Goodman,
that spray was known as CAFCO. The conpany contends: "[T]here is
a conpl ete absence of evidence to support the jury's finding that
M. Theis was exposed to CAFCO. " W nust agree.

Theis worked for Mtchell from 1962 to 1967. He testified
t hat he believed he was exposed to fireproofing spray while working
for Mtchell at Mirphy Homes and City Hospitals. Theis did not
identify the manufacturer of the spray, although he stated that
Hanpshire was the spray contractor at Mirphy Hones. Hanpshire
enpl oyee Eston Bonner testified that he sprayed CAFCO at Murphy

Hones sonetine in the late 1950s. Although Bonner did not recal



spraying at Murphy Honmes in the 1960s, he acknow edged that he
testified in an earlier deposition that he sprayed Spraycraft there
sonetinme in the "mddle '60's.” As we have observed, Spraycraft
was not a U S. Mneral product. Bonner further testified that he
used Spraycraft at City Hospitals sonetine in the early 1960s. A
Hanpshire executive confirmed that U S. Mneral stopped selling
spray fireproofing to Hanpshire in 1959.

No other testinony was presented regardi ng spraying at
Mur phy Hones or City Hospitals, or any other |ocation where Theis
m ght have been working. As U S. Mneral contends, there was
sinply no evidence from which the jury could properly infer that
Theis was ever exposed to U S. Mneral's spray product.

- Stebbing -

The jury also found Stebbing liable to Theis for
exposures in 1964 and 1965. The parties agree that the finding
necessarily involved Stebbing s application of fireproofing spray. >
St ebbing argues that the trial plaintiffs failed to present any
evi dence that Theis was ever exposed to spraying by Stebbing.
Agai n, we nust agree.

To reiterate, Theis testified that he believed he was

As in the case of Hanpshire, the parties tacitly agree that
the verdict sheets regarding the trial plaintiffs who prevailed
agai nst Stebbing -- Theis and d ensky -- concerned only Stebbing's
application of fireproofing spray and not its wuse of joint
conpound. Apparently, the parties agree that there was no evi dence
suggesting that either plaintiff was ever exposed to joint conpound
appl i ed by Stebbing.
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exposed to fireproofing spray only at Mrphy Hones and City
Hospi t al s. He stated that he worked at Mrphy Honmes, Gty
Hospitals, the Federal Ofice Building, and the Lever Brothers
plant, in that order, for 13 to 15 nonths each begi nning sonetine
in 1962.

The trial plaintiffs presented the testinony of w tness
Frank Bunjon to establish that Stebbing was involved in spraying.
Bunj on had worked for Stebbing as a plasterer. He stated that, in
the early 1960s, he was plastering for Stebbing at the Federa
O fice Building while other Stebbing enpl oyees sprayed Spraycraft
fireproofing there. Bunjon testified that the spray nade the air
very "foggy," that it "perneate[d] the entire work area,"” and that
workers from"[a]ll of the crafts" were present. Bunjon did not
identify Theis as being on the scene.

As Stebbing points out, Theis did not so much as suggest
that there was a possibility that he was exposed to spraying at the
Federal O fice Building. Bunjon could not identify Theis as being
present when the spraying was done there. Bunjon stated that the
spraying was done in the early 1960s. Using the time frames
testified to by Theis, Theis could not have been at the building
before md 1964.°% As Stebbing contends, the jury could not have

properly concluded, on the evidence before it, that Theis "was

S1IThere was no suggestion that the dust had not settled by that
time and, in any event, it would appear that any such suggestion
woul d call into play the so-called "fiber drift theory" which the
Court of Appeals expressly rejected in Bal bos, 326 Md. at 216-17.
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exposed to any fireproofing . . . that was perfornmed by a Stebbing
enpl oyee, let alone that it was on a regular, frequent and
proxi mat e basi s which woul d have been a substantial factor in the
production of his asbestosis."”
- Hanpshire -

Hanpshire was found liable to Theis for exposures from
1962 to 1964. Hanpshire acknow edges that Theis identified it as
t he conpany that sprayed fireproofing in the boiler room of Mirphy
Honmes while he was working there. It argues only that "his case
plainly does not neet the "frequency, regularity, proximty' test."
Hanpshire posits that "[a]t best, [Theis's] evidence limts his
exposure to Hanpshire's spray work only to an unidentified portion
of a few days in a boiler roomat Mirphy Hones .

To the contrary, Theis testified that he was working at
Mur phy Hones at the sane tinme Hanpshire workers were there
spraying. Theis was questioned as foll ows:

Q Now, when they did this spraying,
woul d they say okay, everybody out of the
room we are going to spray?
A No, they didn't.

Q Were there ever tines you were in the
room when they just opened up with the spray?

A Yes, there were, often.
Theis specifically recalled working in the boiler room of Mirphy
Hones when Hanpshire was spraying. He stated that the roomwas the

size of a courtroom and that the spray created so nmuch dust that
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he woul dn't have been able to see the jury fromthe w tness stand.

Hanpshire's argunent that this evidence was not
sufficient to satisfy the substantial factor test ignores the
nature of fireproofing spray. Hanpshire enpl oyee Eston Bonner
testified that, when such spraying is done, bags of material are
dunmped into a "hopper.” The material "is mxed up in there, cones
out through a hose, is applied with water on the other end.”
Bonner told the court that "lots of dust" was created, so nuch so
that workers in other trades would conplain and, at tines, "tenpers
woul d flare, and people would get nmad." Bonner added that seven to
ten-percent of the material would fall off of the itens being
sprayed. Bonner expl ained that Hanpshire used U. S. Mneral's CAFCO
spray in the 1950s and switched to Spraycraft, which was
manuf act ured by anot her conpany, in the 1960s.

In short, there was evidence that, on several occasions
whi |l e he was working at Mirphy Hones, Theis worked in the sane room
as Hanpshire enpl oyees who were applying fireproofing spray. That
spray created so nuch dust that it was difficult to see. The
evi dence anply satisfied the substantial factor test.

D. d ensky

Frederick densky was 45 years old at the tine of trial.
He was the son of a steanfitter, Robert d ensky. Robert d ensky
worked for Mtchell at the sane tinme that Theis worked for that

conpany. densky testified that, as a child, one of his "duties"
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was to take his father's work coveralls into the basenment and shake
t hem out so that his nother could | aunder them

VWil e in high school, densky worked part-time assisting
his father. 1In 1970, after he graduated from hi gh school, d ensky
becane an apprentice steanfitter. In 1976, he becane a steanfitter
i ke his father.

Sonetine in 1985, d ensky began experiencing shortness of
breath. He sought nedical help and | earned that he had a tunor in
his right lung. The tunor, which was benign, was renoved in 1990,
along with between one-third and one-half of his lung. d ensky was
al so di agnosed as havi ng asbest osi s.

- Crane -

The jury determned that Grane was |iable to densky for
exposures occurring from1962 to 1980. Crane argues, as it argued
inregard to Theis, that the evidence suggested only that d ensky
was exposed to Crane packing and not Crane gaskets.

We have made clear that the jury could have properly
concl uded that workers who cut gaskets from Crane sheet packing
were actually working with Grane packing. densky testified that,
as an apprentice steanfitter from 1970 to 1976, he regularly used
Crane gaskets as well as gaskets manufactured by other conpanies.
He explained that he worked with precut gaskets and with "sheet
gaskets that we would have to cut.” 1In addition, Theis testified

that, when he worked for Mtchell, he worked closely wwth d ensky's
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f at her. Theis testified that he used gaskets manufactured by
Crane, anong ot her conpanies, and that the gaskets sonetines had to
be cut fromsheets. It could thus be inferred that Robert d ensky,
li ke Theis, was exposed to dust when Crane sheet packing was cut
into gaskets, and that Robert d ensky carried that dust hone with
himon his coveralls.® The evidence was sufficient to establish
that G ensky was exposed to Crane packi ng.
- US Mneral -
The jury determned that G ensky was exposed to U S.
M neral's fireproofing spray from 1962 to 1963. U S Mneral
poi nts out that 3 ensky's case was "piggy-backed" to Theis's case,
in that densky alleged that he was exposed to asbestos dust
brought honme on his father's clothes, and Theis provided the only
testinony that 3 ensky's father was exposed to fireproofing spray.
U.S. Mneral argues that the verdict in favor of d ensky should be
reversed for the sanme reason that the verdict in favor of Theis
must be reversed.
Theis stated that he worked with densky's father at

Mur phy Homes and Gty Hospitals -- the two | ocations at which Theis

52Crane suggests that the starting date of exposure sel ected
by the jury -- 1962 -- was erroneous in that densky did not begin
assisting his father at work until he was in high school and did
not begin working as an apprentice steanfitter until 1970, shortly
after he graduated from high school. Crane contends that "[n]o
evi dence was i ntroduced regardi ng househol d exposure to John Crane
packing." Qur recitation of the evidence presented on d ensky's
behal f nmakes clear that this contention is erroneous. Crane does
not comrent upon the jury's selection of 1980 as the endi ng date of
A ensky' s exposure.

- 102 -



believed he was exposed to asbestos-containing spray. Thei s
specifically recalled that Robert densky was with him in the
boil er room at Murphy Honmes when Hanpshire was spraying there. 3
As we have concluded, however, the evidence was insufficient to
establish that Theis -- and therefore Robert d ensky -- was exposed
to US Mneral's product at either location. Like the verdict in
favor of Theis, the verdict in favor of d ensky nust be reversed.
- Stebbing -

Stebbing was found liable to densky for exposures
occurring in 1964 to 1965. Agai n, densky's exposures were to
asbestos dust from Robert densky's clothes. Again, densky's case
was "piggy-backed" to Theis's case. Stebbing argues that, like the
verdict in favor of Theis, the verdict in favor of G ensky nust be
reversed

The parties agree that the only evidence that could
possibly link Robert densky to spraying by Stebbing concerned
spraying at the Federal Ofice Building. Theis testified that he
wor ked with Robert densky at the Federal O fice Building, and his

testinony suggested that their work there began sonetinme around md

%3As an incidental matter, we note that U S. Mneral suggests
that this testinony was anbi guous, in that Theis stated that Robert
G ensky was in "the" boiler room with him while Hanpshire was
spraying, but did not specify which boiler room U S Mneral
suggests it could have been the boiler roomat Cty Hospitals or
sonme ot her place rather than Murphy Honmes. This assertion ignores
that Theis testified that he was exposed to spraying at Mirphy
Homes and City Hospitals, that he recalled that it was Hanpshire
t hat sprayed at Murphy Hones, and that he could not recall who
sprayed at City Hospitals.
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1964. Theis did not testify that he was exposed to spraying at
t hat buil di ng. St ebbi ng enpl oyee Frank Bunjon stated that he
pl astered at the Federal Ofice Building sonetine in the early
1960s while other Stebbing enpl oyees were applying fireproofing
spray. Bunjon did not identify either Theis or Robert d ensky as
being present at the tine. As in Theis's case, the evidence failed
to establish that G ensky was exposed to spraying by Stebbing.
- Hanpshire -

The jury found Hanpshire liable to G ensky for exposures
from 1962 to 1964. d ensky's case against Hanpshire rested on
Theis's case, in that densky again alleged that he was exposed to
asbest os dust brought home on his father's clothes after his father
worked with Theis. Hanpshire argues that, even if the evidence was
sufficient to establish its liability to Theis, it was not
sufficient to establish that Robert d ensky was exposed to its
application of fireproofing spray, or that any such exposure was a
substantial factor in causing Fred densky's ill ness.

To recount, Theis testified that Robert d ensky worked
with himin the boiler room at Mrphy Honmes while Hanpshire was
sprayi ng. Theis testified that the room was the size of a
courtroom and that the spray created so nuch dust that he woul dn't
have been able to see the jury from the wtness stand. Thei s
specifically recalled that Robert G ensky's clothes were covered

with white dust. Hanpshire enpl oyee Eston Bonner told the court
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that the spraying process created so much dust that workers in
ot her trades would conplain and, at tines, "tenpers would flare,
and people would get mad."

Dr. Howard Kipen testified for the plaintiffs as an
expert in the fields of internal nedicine, preventive nedicine, and
occupational nedicine. Dr. Kipen testified it was nost |ikely that
d ensky was occupationally exposed to asbestos for the first tine
when he worked with his father while in high school. He added that

A ensky "probably had [much earlier] asbestos exposure as a

consequence of his father's enploynent in . . . occupations that
entai | ed asbestos exposure.” The doctor explained that the earlier
exposures were not necessarily "sporadic," in that "asbestos is

fairly indestructible. Once it would get into a place in the house
or the car or whatever, unless sonebody used appropriate kinds of
HEPA vacuuns or other things, it mght be around for quite awhile."
Dr. Ki pen concluded that each and every exposure that d ensky had
was a substantial contributing factor in the causation of his
di sease. Another nedical doctor called by the defendants confirned
t hat househol d exposure to asbestos dust, such as that caused by
shaki ng out dusty clothing, "can cause disease, there is no doubt

about it." See generally Ginshaw, 115 Ml. App. at 191-98 (hol ding

that plaintiff Ganski, who |aundered her stepfather's clothes
after he was exposed to defendant manufacturer's products, was a
foreseeable plaintiff such that defendant owed her a duty to warn,
and that evidence was sufficient to establish that defendant's
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product was substantial factor in causing G anski's nesotheliom).

In sum there was evidence that densky's father was
exposed to spraying by Hanpshire, that he carried dust from the
sprayi ng home on his coveralls, and that d ensky was exposed to the
dust when he shook off the coveralls. There was nedical testinony
t hat househol d exposure to asbestos dust can cause disease. The
evidence was sufficient to permt the jury to conclude that
d ensky's exposure was a substantial factor in causing his illness.

E. Morrow

Carroll Morrow was di agnosed with nesothelioma in June of
1993. Mrrow testified at trial but died before the case went to
the jury. He was 77 years ol d.

Morrow testified that he worked at the Western Electric
plant from 1941 until 1979. From 1941 until 1962, Mrrow worked as
a pipefitter. He worked primarily in the plant's wire insulation
building. 1In 1962, Mrrow becane a plant inspector.

Morrow s work as a pipefitter involved repairing and
repl acing piping systenms. To that end, Mrrow used a variety of
asbest os-contai ning products, including gaskets, packing, and
pi pecovering. According to Morrow, all of these products created
dust which he breathed. Once he becane an inspector, Mrrow did
not personally work with the products, but he would work "right
next to" the pipefitters whose work he was inspecting.

- Crane -
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The jury determned that Mrrow was exposed to Crane
packing from 1941 to 1980. Crane argues that the evidence
indicated only that Morrow worked with Crane packing for two weeks
each year from 1941 to 1946, when the Western Electric plant was
shut down and all |eaks were fixed. Crane concludes that this
exposure was insufficient to satisfy the substantial factor test.?®
It adds that "[t]here is no way to determ ne whether the jury woul d
have found M. Mrrow s actual |imted exposure . . . to be a
substantial factor in the devel opnent of M. Mrrow s di sease" had
it limted its determnation to the proper tine period.

W need not concern ourselves with whether the jury would
have made such a determ nation, as Crane's argunent is based on a
faulty prem se. The evidence sinply did not suggest that Morrow
was exposed to OGrane packing for only two weeks a year from1941 to
1946. Morrow testified that he used packing whenever he had to
repair a |leak. The plant was shut down for two weeks each year
and all |eaks were repaired. Morrow did not suggest that |eaks
were repaired only during that two-week period. To the contrary,
his testinony indicated that, as a pipefitter, he repaired and
replaced piping on a "day-to-day basis.”™ Mrrow admtted that he
st opped working personally with packing after 1946, but did not

suggest that he stopped working closely with workers who did use

The plaintiffs assert that Crane has wai ved this argunent by
failing to nake it below when noving for judgnent. W have
reviewed Crane's notions and are satisfied that the argunents nade
therein were sufficient to preserve the matter for appeal.
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packi ng.% As we have observed, Morrow testified that as a plant
i nspector he worked "right next to" the pipefitters whose work he
was i nspecting.

As Crane concedes, Mrrow testified that Crane and
Garl ock packing was used at Western Electric.® Wen a |eak was
repaired, old packing was torn out and replaced with new packi ng.
Morrow expl ai ned that dust was created when packing was renoved,
and he breathed in the dust. On the evidence presented, we are
satisfied that the jury properly concluded that Mrrow was exposed
to Crane packing on a regular basis from 1941 to 1979, when he
retired. We find the jury's error in determning that Mrrow was
exposed until 1980, beyond his date of retirenment, to be de
mnims. W are satisfied that, had the jury considered Mdxrrow s
exposures only until 1979, it would neverthel ess have properly

found the exposures to have been a substantial factor in causing

>No explanation is offered by the parties, and none is
apparent fromthe record, as to why Mrrow stopped using packing in
1946. Morrow indicated that he started working at Western El ectric
as a pipefitter's hel per and was eventually pronoted to pipefitter,
but did not specify when that pronotion occurred.

56Crane suggests that when Mrrow identified Crane as the
manuf acturer of the packing used at Western Electric, he may have
been referring to a conpany known as the Crane Conpany rather than
to John Crane, Inc. Crane points out that one of its enpl oyees
testified that the Crane Conpany al so manufactured packi ng but was
unrelated to John Crane, Inc. W reject the notion that Morrow
sonmehow confused John Crane, Inc. with another conpany, and rem nd
Crane that, when asked who nmade the ring gaskets used at Wstern
El ectric, Mrrow responded: "Mstly Cane, John Grane Conpany." It
was thus clear that Morrow s references to Crane were, as are ours,
short-hand for John Crane, Inc.
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his illness.
- US Mneral -

According to the jury's verdict, Mrrow was exposed to
US Mneral's fireproofing spray from 1955 to 1960. U.S. M neral
chal l enges the verdict, arguing that there was no evidence that
Morrow was exposed to its product or to any fireproofing spray
what soever

The Western Electric plant was conprised of several
bui | di ngs and was approxi mately three mles | ong and one-and-one-
quarter mles deep. Mrrow indicated that he worked primarily in
the wire insulation building until he becane a plant inspector in
1962. That buil ding was about 600 feet |ong by 600 feet wide, with
ceilings about 40 feet high. As U S. Mneral contends, Mrrow did
not testify that he was ever exposed to fireproofing spray. Nor
did any other witness testify that Mrrow was present when spraying
was done. The only evidence as to possible exposure canme from
Hanpshi re enpl oyee Eston Bonner.

Bonner testified that Hanpshire sprayed fireproofing at
Western Electric "on and off" from"the md '50s to approxi mately
upto'65 . . . ." Initially, Hanpshire used U S. Mneral's CAFCO
but later switched to Spraycraft.> Bonner testified that Hanpshire

sprayed throughout the plant, including in the wre insulation

S’We have observed that a Hanpshire executive testified that
U.S. Mneral stopped selling spray fireproofing to Hanpshire in
1959.
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bui |l di ng, but added: "These were small jobs. They were not |arge
j obs. "

In short, there was no suggestion that Hanpshire sprayed
U S. Mneral's product -- or any other spray product -- in the wire
i nsul ation building before Morrow s pronotion in 1962, or that it
sprayed anywhere else in the plant while Mdrrow was present. The
evidence was insufficient to support the verdict. See, e.qg.,
Bal bos, 326 M. at 215-17 (evidence that defendant sonetines
install ed asbestos-containing insulation products at Bethlehem
Steel's Key H ghway Shipyard during four-year period that plaintiff
was enpl oyed there was insufficient to establish that plaintiff was
exposed to dust from products).

- Hanpshire -

Finally, the jury determned that Hanpshire was liable to
Morrow for exposures from 1941 to 1965. Hanpshire concedes that it
sprayed fireproofing at the plant while Mirrow was enpl oyed there,
but argues that there was no evidence that Mrrow was ever exposed
to the spray. Hanpshire concludes: "Mrrow established no basis
for any permssible inference that he was actually exposed to
Hanpshire's spray work. It also nust follow that Morrow s evi dence
certainly fell short of the “frequency, regularity, proximty'
test." Hanpshire shall prevail for the sane reasons that U S
M neral must prevail.

Morrow did testify that he saw Hanpshire enployees
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applying plaster at the plant not long after he started working
there, and that while he worked as a pipefitter he saw Hanpshire
enpl oyees "[o]ff and on, different places, different buildings."
Morrow did not specify what the workers were doing on those
subsequent occasi ons. As we have explained, although Bonner
testified that Hanpshire enpl oyees sprayed fireproofing at Western
Electric fromthe md 1950s to 1965, Bonner did not identify Morrow
as being at the scene of any spray applications and Morrow di d not
suggest that he was exposed to any spray. Because of the size of
the plant, it sinply could not be properly inferred fromthe nere
fact that spraying was conducted that Mrrow was exposed. See id.
|V
RAPI D S ALLEGATI ON OF DI SCOVERY VI OLATI ON

As our discussions as to the sufficiency of the evidence
in the Goodnan and Ciotta cases indicate, the verdicts against
Rapid in favor of Goodman and Ciotta hinged on the Carey product
identification testinony of Franklin LIoyd. Rapid asserts that it
was blindsided by Lloyd' s testinony, in that the plaintiffs never
identified LIoyd during discovery as a witness who would identify
Car ey. Rapid further asserts that, on the norning that LI oyd
testified, plaintiffs' counsel assured counsel for Rapid that LI oyd
woul d not identify Carey.

On direct examnation of Lloyd, plaintiffs' counsel

showed Ll oyd a photograph. The exam nation proceeded as foll ows:
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Q Now, do you recognize that box and
name on the box?

A | have seen it, sure.

Q And when do you recall seeing that
name?

A  Wll, | seen it quite a few tines
around the refinery.

Q The Standard G| Refinery we are
referring to?

A Standard O Refinery.

Q Wiat is the nane that appears on that
box?

A Carey.
Q And did Carey nmake any ot her product

ot her than pi pecovering that was used down at
Standard Q1 ?

A | don't recall that, no, not that --
no, or if they -- | recognize the -- they nade
this block insulation. | remenber seeing

bl ock type, which is rectangular bl ocks six
i nches wi de by 36 inches | ong.

Q Ckay. Do you recall the Carey
pi pecovering and bl ock being used throughout
the Standard G| plant?

A Yes.

Q And did that create the dust that you
descri bed al so?

A That was one of the insul ations.

Q And based on your experience worKking
at Standard G1l, did -- could you see any way
for the other workers to avoid working in the
dust ?

A Not unless they want to wal k off the
j ob, unless they wanted to just wal k off the
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job. No, we all worked in conjunction of the
pi pefitters, boil ermakers and --

Q Now, sir, do you recall being deposed
on February -- well, do you recall being
deposed earlier?

A | amsorry?

Q Do you recall sitting in aroomwth a
bunch of | awyers and being quizzed?

A Yes, | do.

Q That is called a deposition. Your s
was taken on February 9, 1991 and | was with
you; do you recall that?

A | renenber.

Q You did not nention Carey pipecovering
in this deposition.

Can you explain to the ladies and
gentl enen of the jury why you did not recal
Carey at that tine?

A Well, | probably couldn't think of it
at the tinme. There was -- | guess | nust have
m ssed a ot of stuff.

They were all throw ng questions at ne

and | suppose -- | know there was probably
sonme refractory cenents and clays that | never
menti oned .

Rapi d's counsel elected not to cross-exam ne Ll oyd.

After Lloyd left the stand, Rapid noved to strike his
testinmony on the ground of wunfair surprise. Rapi d's counsel
informed the court that counsel for the plaintiffs had assured him
that very norning that LIoyd would not identify Carey products.
The followng discussion took place between counsel for the
plaintiffs and Judge Ronbro:
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[ PLAI NTI FFS COUNSEL:] Your Honor, in the
case of M. Lloyd, he identified in his

deposition Owens-lllinois Kaylo, A P. Geen,
Ruberoid, Arnstrong, Johns-Manville and a
nunmber of other products that | on direct

chose not to elicit fromhim

And he testified regarding Carey,
Har bi son- \Wal ker and CGeneral Refractories and
he had not testified about them in his
deposi tion.

| was uncertain as to what his testinony
was going to be --

THE COURT: You didn't know that he was
going to identify Wstinghouse and Carey?

MR. CANDON [PLAINTIFFS COUNSEL]: Your

Honor he is the original absent m nded
professor and | didn't know what he was going
to be saying, and | just -- | amin a quandary
as to what | am supposed to tell the
defendant. | don't know if --

THE COURT: | know one thing, | don't know
what you are supposed to tell them either, but
| know that if you tell them sonebody is not
going to identify their product, then I am not
going to let you identify their product.

You tell them that this guy isn't going
to say that and then he gets on the stand and
he does it, that is not playing fair.

VWether you were -- wait a mnute, |
didn't say you solicited it, but even if you
were surprised as M. Quarles [Rapid's

counsel] was, that is not appropriate.

Now, if you even think it is going to
happen, you got to alert themafter that.

Judge Ronbro neverthel ess denied Rapid' s notion to strike
Ll oyd's testinony. The judge instructed counsel for the plaintiffs

to provide Rapid's counsel with a copy of Lloyd' s deposition, and
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assured Rapid's counsel that Lloyd would be recalled for further
exam nation if counsel so desired. Rapid now contends that Judge
Ronbro erred by refusing to strike Lloyd s testinony.

Prelimnarily, we point out that we are not persuaded by
t he appell ees' contention that Rapid waived its argunent by failing
to object to Lloyd' s testinony as it was elicited and by failing to
state expressly, in noving to strike the testinony, that the
plaintiffs had failed to nention in discovery proceedings that
Ll oyd woul d be a product identification wtness against Carey. As
to the appellees' assertion that Rapid failed to object to the
testinmony as it was elicited, we note that counsel for Rapid
informed this Court during oral argunment that, on the day of
Ll oyd's testinony, the courtroomwas so crowded with attorneys that
he was relegated to a seat outside the bar and several rows back.
Counsel indicated that he sinply could not make what would
ordinarily be considered a "tinmely" objection. Judge Ronbro's
t horough consideration of the notion to strike suggests to this
Court that, under the circunstances, counsel was not expected to do
so. Atrial court has broad discretion in determ ning whether an
objection or notion to strike is tinely. As the Court of Appeals
has expl ai ned:

The rul e requiring obj ecti ons to

testinmony to be nade pronptly is for the

purpose of facilitating rather than retarding

the admnistration of justice, and should

receive a reasonable interpretation, and even

when the objection conmes after a question has

been answered, if it appears that the del ay
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was i nadvertent and unintentional, and what,
under al | ci rcunst ances was reasonabl e
di li gence, was exercised, or t hat not
sufficient opportunity had been qgiven to make
it sooner, the objection will be considered to
have been taken in tine.

Mtchell v. Slye, 137 M. 89, 100 (1920) (objection made after

guestion was answered with testinony that could not have been
antici pated) (enphasis added). As to the appellees' assertion that
Rapid failed to argue, in noving to strike the testinony, that the
plaintiffs had failed to reveal through discovery that LlIoyd would
be a product identification witness against Carey, we note that
Rapi d’s counsel specifically informed the court: "[We didn't get
any discovery about [the identification by Lloyd]." The record
makes clear that Judge Ronbro was well aware that Rapid was
alleging unfair surprise -- that is, that it had never been
informed that LlIoyd would identify Carey products.

In any event, we are satisfied that the trial court
properly denied Rapid' s notion to strike. Judge Ronbro indicated
that he accepted the assertion of plaintiffs' counsel, that he did
not know when he showed Ll oyd the phot ograph whet her LI oyd woul d be
able to identify Carey products. The judge nmde clear to
plaintiffs’ counsel that if counsel so much as suspected that a
witness would identify a product, he was required to reveal his
suspicions to defense counsel. The judge then fashioned what he
bel i eved was an appropriate renedy under the circunstances. He

directed plaintiffs' counsel to supply Rapid' s counsel with a copy
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of Lloyd' s deposition, and infornmed Rapid s counsel that he could
recall Lloyd and question himfurther.

"[T]he trial judge is vested with a large neasure of
di scretion in applying sanctions for failure to adhere to the

di scovery rules."” Klein, 284 Ml. at 56. See generally Ml. Rules

2-432 and 2-433. Factors to be considered by the court in divining
an appropriate sanction include whether the violation was w || ful
or contumaci ous, whether the opposing party |odged a proper and
tinmely objection, and, nost inportant, whether the opposing party
was prejudiced by the violation. See Klein, 284 MI. at 54-56. See

Beck v. Beck, 112 M. App. 197, 210 n.1 (1996), cert. denied, 344

Md. 717 (1997); Bartholonee v. Casey, 103 M. App. 34, 48-49

(1994), cert. denied, 338 Ml. 557 (1995).

Rapi d argues that, because it did not |learn that LI oyd
woul d identify Carey products until LlIoyd was on the w tness stand,
it "had no ability to investigate M. Lloyd s testinony,
credibility, and/or other related issues so as to prepare a
meani ngful cross-exam nation of this wtness." As to Judge
Ronbro's offer to recall Lloyd to the stand at a later tinme, after
Rapid had an opportunity to prepare for cross-exam nation, Rapid
contends: "To recall M. Lloyd later -- after his damage had been
done -- would have only highlighted the significance of M. Lloyd' s
testinony and provided Plaintiffs with yet another opportunity, on
redi rect exam nation, to underscore the inportance of his testinony
to them" Rapid concludes that the only adequate solution was to
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strike Lloyd' s testinony. Wile we recognize that Rapid was i ndeed
surprised and that Lloyd' s testinony was damagi ng, we do not accept
t hi s concl usion.

Rapid was fully aware that the plaintiffs intended to
call a wtness to identify Carey products as products used at
Standard Gl. Indeed, Rapid asserts that the plaintiffs originally
indicated that they intended to call a different w tness, John
Schauman, to identify the products. For sone reason which the
parties do not explain, the plaintiffs never called Schaunman.
Instead, they relied upon Lloyd s testinony. There is no
i ndication that the substitution of Lloyd for Schauman in any way
changed the nature of the allegations against Rapid or required

Rapid to nount its defense differently. Conpare Barthol onee, 103

Md. App. at 46-51 (trial court abused discretion by admtting
plaintiff tenants' evidence regarding | ead paint abatenent nethods
used by defendant |andlord where tenants stated, in response to
interrogatories, that they were satisfied with abatenment nethods
and did not indicate until the eve of trial that they intended to
present evidence that the nethods were inadequate). Rapid nerely
had to determ ne how to inpeach the credibility of LlIoyd rather
t han Schauman. To that end, Judge Ronbro instructed plaintiffs

counsel to provide Rapid wth the information avail able about
Ll oyd. The judge indicated that he would give Rapid anple tinme to
investigate the matter and prepare for cross-exanm nation. W
percei ve no abuse in Judge Ronbro's exercise of discretion
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RAPI D S CHALLENGES TO AWARDS TO GOODMAN AND Cl OTTA

The jury awarded Goodnan's w dow, as personal
representative of Goodnman's estate, $3,000,000.00 for personal
injuries suffered by Goodman. It further awarded Ms. Goodnan
$1,000,000.00 for injury to the marital relationship during
Goodman's lifetine and $5, 000, 000. 00 for Goodman's w ongful death,
making the total award $9, 000, 000. 00. The jury awarded Ciotta
$500, 000. 00 in conpensatory danages for personal injuries.

Rapi d contends that these awards were "grossly excessive"
and "shocked the conscience.” It argues that Judge Ronbro erred by
refusing to reduce the awards or, in the alternative, to grant a
new trial. Rapi d adds that the judge should have applied the
$350, 000. 00 statutory cap on awards of non-econon c damages to the
award to Ciotta. See Ml. Cs. & Jud. Proc. Code Ann. § 11-108(b)

(1995 Repl. Vol; 1997 Cum Supp.). "8

S8Rapi d does not direct us to any portion of the 6,108-page
record extract that indicates that it specifically requested
remttitur, or that it specifically argued that the statutory cap
applied to Gotta’s claim The appellees do not suggest that no
such request or argunent was nade, so we shall assune that the
argunents are properly before this Court. W note that our review
of the record confirms that Rapid did nove for judgnent
notw t hstanding the verdict or, in the alternative, for a newtrial
on the ground that the awards were excessive. I n addressing
requests for remttitur in general, noreover, Judge Ronbro
specifically addressed the awards to Goodnman and Ciotta, the only
two trial plaintiffs who received verdicts agai nst Rapid. Judge
Ronbro al so remarked generally that “[t]he issue of the danage cap
was argued” and that he “held . . . that the damage cap does not

(continued. . .)
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In Onens-Illinois v. Zenobia, 325 M. 420 (1992),

t he

Court of Appeals rejected a challenge to a $1, 200, 000. 00 award nade

toaliving plaintiff,

Court expl

ai ned:

The granting or denial of a notion for
new trial based upon the excessiveness of
damages or a notion for remttitur is wthin
the discretion of the trial court. As stated
by this Court in Banegura v Taylor, 312 M.
609, 624, 541 A 2d 969, 976 (1988), quoting
Kirkpatrick v. Zimerman, 257 M. 215, 218
262 A 2d 531, 532 (1970):

"[Aln abuse of that discretion may be revi enwed
by an appellate court .. . but . . . "[wWe
know of no case where this Court has ever
di sturbed the exercise of the lower court's
di scretion in denying a notion for [a] new
trial because of t he i nadequacy or
excessi veness of [conpensatory] damages.'"

The plaintiff Zenobia produced nedical
evidence that showed that his injuries are
per manent and progressive. W cannot say that
the trial court abused its discretion in
refusing to grant Anchor Packing Co.'s notion
for newtrial or remttitur.

ILd. at 449.

returned bel ow were high. In refusing to remt the awards,

expl ai ned:

Zenobi a, who suffered from asbestosi s.

The

Judge Ronbro recognized that all five of the verdicts

[ TIhe test is not how high the verdicts
are. The test is whether it shocks the
consci ence of the Court.

%8(...continued)

apply inthe trial plaintiffs’ cases . . . .”
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The sinple fact is that the amounts,
having seen what | saw in this case, just do
not shock ny conscience.
It is significant to note that, in Abate I, the jury awarded total
conpensat ory damages of: nore than $2, 500, 000.00 to the estate and
survi ving spouse of a mesothelioma victinm nearly $2,000,000.00 to

an asbestosis sufferer; and nearly $1,500,000.00 to the estate of

a plaintiff who died of asbestosis. In MOC, Inc. v. Zenobia, 86

Md. App. 456, 461-62, 481-84 (1991), vacated on other grounds, 325

Md. 420 (1992), this Court affirnmed a $1,300,000.00 award of
conpensatory damages to a living plaintiff, D ckerson, who suffered
from asbestosis which, apparently, was mani fested only by pl eural

pl aques. See also Barry v. Owmens-Corning Fiberglas Corp., 668

N.E. 2d 8 (Ill. App. C. 1996) (affirm ng an award of conpensatory
damages totalling nmore than $12,000,000.00 to the famly of an

i nsul at or who di ed of nesothelioma at the age of 59).

Goodman's physician and his wfe described, in
excruciating detail, the 13 operations that Goodman underwent in
the 12 nonths before his death, as well as the unspeakable

suffering that he endured. Ms. Goodman further described her own
efforts to clean the open wounds that were left on M. Goodman's
body after each operation and which never seened to heal. A "day
in the life" video, taken shortly before Goodnman's death, was
presented to the jury. On this evidence, we are satisfied that
neither a remttitur nor an new trial was warranted.
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Ciotta testified that he suffered from shortness of
breath that rendered hi munable to perform household chores or to
participate in leisure activities that he had enjoyed, such as
danci ng and wal king a golf course. Dr. David Schwartz, a physician
who exam ned Ciotta and testified as an expert witness, told the
court that the shortness of breath was caused by extensive pleural
pl agues, and that in all probability CGotta was in the early stages
of asbestosis. The doctor testified that the condition was
permanent, incurable, and irreversible. Again, we are satisfied
that neither a remttitur nor a newtrial was warranted.

We are nevertheless convinced that the award to Cotta
must be reduced to $350, 000. 00. Section 11-108 of the Courts

Article provides, in pertinent part:

(b) Limtation on anpbunt of danmges
established. -- (1) In any action for damages
for personal injury in which the cause of
action arises on or after July 1, 1986, an
award for noneconom c danages nay not exceed
$350, 000.

(2) . . . [I]n any action for damages for
personal injury or wongful death in which the
cause of action arises on or after Cctober 1,
1994, an award for noneconom c damages may not
exceed $500, 000.

(d) Jury trials. -- (1) In a jury trial
the jury may not be inforned of the limtation
established wunder subsection (b) of this
section.

(2)(i) If the jury awards an amount for
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nonecononi c damages t hat exceeds t he
limtation established under subsection (b) of
this section, the court shall reduce the
anount to conformto the [imtation

The parties do not dispute that the award to Cotta was
for noneconom ¢ danages. Rapid posits that G otta' s cause of
action arose between July 1,1986, when the $350, 000. 00 cap becane
effective, and Cctober 1, 1994, when the cap was raised to
$500, 000.00. It contends that Judge Ronmbro "should have reduced

the Gotta verdict to conformto the $350,000 statutory cap

given M. Cotta's normal chest x-ray in 1967 . . . , the absence
of even subjective shortness of breath until 1990 . . . , and the
initial discovery of pleural plaques in 1992 . . . ." (G tations

to record extract omtted.)

In Ovens-11linois, Inc. v. Arnstrong, 326 M. 107, 121-

22, cert. denied, = US __ |, 113 S .. 204 (1992), the Court of

Appeal s expl ai ned t hat

a cause of action in negligence or strict
liability arises "when facts exist to support
each element.” . . . In a negligence claim
the fact or injury would seemngly be the | ast
el ement to cone into existence. The breach
duty, and causation elenents naturally precede
the fact of injury. Likewse in a strict
l[tability claim the existence of t he
defective product and the causal connection
W Il precede the resultant injury.

The Court recognized: "Unfortunately, identifying the time at which
an asbestos-related injury cane into existence is usually not a
simple task. Due to the latent nature of asbestos-rel ated di sease,
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experts and courts alike have had difficulty in pinpointing its
onset." Id. at 122. In Ginshaw, 115 M. App. at 163, we
clarified that

a cause of action arises in an asbestos-

related injury claim for pur poses  of

determning the applicability of CJ. 8§ 11-108
when each of the elenents of the claim are

net . In Maryland, the injury elenent of a
negligence claimis satisfied when a w ongf ul
act is coupled wth sone harm . . [A]

cause of action in an asbestos- related injury
claimdoes not arise until the asbestos fibers
inhaled into the lungs cause functional

I npai r nent .

(Gtations omtted; enphasis added.) W elaborated: "Mere exposure
to asbestos and cellular changes resulting from asbestos exposure,
such as pleural plaques and thickening, alone is not a functional
inmpairment or harm and therefore, do not constitute a legally
conpensable injury." 1d. at 159. W explained: "Mere exposure to
asbestos fibers does not always result in asbestos-rel ated di sease
even when the individual's body undergoes cellular changes.” |d.
at 157.

Cotta alleged that his exposure to asbestos on a regul ar
basis began in 1950. Dr. Schwartz characterized Cotta's pleural
pl aques as "pleural disease" and testified that pleural disease
"normal |y occurs between 10 and 15 years after first exposure to

asbest os According to Dr. Schwartz, then, Cotta's
condition could have nmanifested itself as early as 1960. There was
no evidence, however, that C otta experienced any functional
inpairment as a result of that condition until 1990. Ciotta
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testified that it was then that he began experiencing the shortness
of breath that curtailed his normal activities. Thus, it was not
until 1990 that Cotta's cause of action arose. As 1990 fel
squarely within the period of time contenplated by 8 11-108(b) (1),
Ciotta's award was subject to the $350, 000. 00 cap.

\

HAMPSHI RE' S CHALLENGE TO JURY | NSTRUCTI ONS ON
DUTI ES OF NONMANUFACTURI NG SUPPLI ERS AND | NSTALLERS

Hanpshire contends that Judge Ronmbro erred in instructing
the jury on the duties of nonmanufacturers, and that the jury's
finding that it was negligent was based on the erroneous
instructions. Hanpshire points out that, unlike a manufacturer of
asbest os-contai ni ng products, "a non-nmanufacturing contractor is
not held to the state of [the] art know edge published . . . in

medi cal and scientific publications, but instead bears a
| esser burden of know edge based on what it should have known given
its peculiar business activities." It asserts that it "struggled
futilely to obtain jury instructions that would give the jury any
bench marks by which to evaluate the distinct degree of know edge
applicable to a contractor" such as itself. Hanpshire conpl ains
that the trial court refused to give any such instruction and
instead "conbined into a single blended mass all businesses that
were not manufacturers,” thus "usurp[ing] the jury's fact-finding
on this critical issue" and leaving the jury "with the inpression

t hat every nonmanufacturer has the same duty to undertake research

- 125 -



on the potential hazards of every product that it buys and uses in
its work."®%®

Hanpshire's argunent rests on the premse that "its work
as an interior finishing contractor wusing materials in the
construction of buildings places it outside of any of the tria
court's identified categories of conduct, i.e. installer, supplier,
or distributor.” W fail to see the distinction. Hanpshire's own
1961 brochure indicated that Hanpshire "serve[d] thousands of
custoners in seven states and the District of Colunbia fromits
Balti nore headquarters and five branches - Washington, DC
Ri chrmond, Norfol k and Roanoke, Virginia, and Charleston, Wst
Virginia." The testinony of forner Hanpshire enpl oyee Eston Bonner
made clear that, while Hanpshire perforned various other functions,
it was a mmjor applicator of asbestos-containing fireproofing
Spray. Bonner testified that he worked for Hanpshire from the
1950s into the 1970s, and that he alone did "hundreds"” of spray
j obs for Hanpshire in "school after school after school,” as well

as in various other buildings. Hanpshire normally purchased the

®The argunent can apply only to the negligence verdicts. "In
a strict liability action, if a product is defective when it was
sold by a manufacturer because it |acked a warning of its dangerous
characteristics, although it should have had such a warning in
light of the state of the art, and if the defective and dangerous
product reaches the . . . plaintiff w thout substantial change,
m ddl emen or internediate sellers of the defective product are
strictly liable to the plaintiff user just as the manufacturer is
liable to the plaintiff. . . . This principle, at least at the
present stage of the |aw s devel opnent, is fully applicable in a
strict liability failure to warn case." Zenobia, 325 M. 420, 441-
42 (1992) (citations omtted).
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spray product and took it to the job site. Anot her enpl oyee,
Virgilio Guglielm, testified that he worked for Hanpshire for 30
years beginning in the md 1950s, and that for the first ten years
he did nostly spraying. David Myer, a Hanpshire vice president,
testified that the cost of the spray product was factored into the
bid for each job.

By common parlance, a "supplier” is "[a]ny person engaged

i n the business of making a consuner product directly or indirectly

avai lable to consunmers . . . ." Black's Law Dictionary 1439 (6th
ed. 1990). An "installer" is "one that installs,” such as an
installer "of new equipnent.” Wbster's Third New Internationa

Dictionary 1171 (1981). The evidence established w thout question
t hat Hanpshire supplied and installed asbestos-containing spray.
It was not necessary for the judge to instruct the jury on the
duties of contractors who were not suppliers or installers. See

generally Md. Rule 2-520; Mallard v. Earl, 106 Md. App. 449, 469

(1995) ("When requested by a party, the court has a duty to
instruct the jury on that party's theory of the case, provided the
proposed instruction is supported by the facts and is not otherw se
adequately covered by the instructions").

The record reflects, in any event, that Judge Ronbro
adequately instructed the jury on the various duties of all non-
manuf acturers. | n Balbos, 326 Ml. at 198-99, the Court of Appeals
expl ai ned that under the Restatenent (Second) of Torts:

[ M anuf acturers and nonmanuf act uri ng
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suppliers of products are held to different
standards of "know ng" whether their products
are dangerous or defective. |In order to hold
a retailer or other nonmanufacturing supplier
liable on a negligence theory, a plaintiff
must prove that the supplier knew or had
"reason to know of the danger of the product.
See Restatenent (Second) of Torts 88 388(a),
399, 401 & coment a, 402 . . . . A
nonmanuf acturer, on the other hand, nay be
held liable when it "should recognize" that
the product creates an unreasonable risk of

physical harm See . . . Restatenent (Second)
of Torts 8 395 & coment e. In the
Restatenent, "reason to know' and "should

know' are terns of art:

"(1) The words ‘reason to know are
used throughout the Restatenent of
this Subject to denote the fact that
the actor has information fromwhich
a person of reasonable intelligence
or of the superior intelligence of
the actor would infer that the fact
in question exists, or that such
person woul d govern his conduct upon
the assunption that such fact
exi sts.

"(2) The words “should know are
used throughout the Restatenent of
this Subject to denote the fact that
a person of reasonabl e prudence and
intelligence or of the superior
intelligence of the actor would
ascertain the fact in question in
the performance of his duty to
anot her, or would govern his conduct
upon the assunption that such fact
exists.”

Id. § 12, see alsoid. § 401 comment a, 8§ 402
comments d & e.

(Citations omtted.) The Balbos Court el aborated that, under the
Rest at enent and the common | aw of Maryl and,

when a seller or other nonmanufacturing

- 128 -



supplier is nothing nore than a conduit

between a manufacturer and a custoner, the

retailer ordinarily has no duty in negligence

to discover the defects or dangers of a

particular product. . . . Absent statutory

nmodi fication, a "conduit" supplier is held to

the "reason to know' standard of 88 12, 388(a)

and 401 of the Second Restatenent.

The nonmanufacturing supplier, however,

may do sonmething nore than nerely act as a

conduit of goods, and those additional acts

may i npose a hi gher standard of care upon the

supplier. . . . In many cases, retailer-

installers have been held to a duty to inspect

or test a product, although the standard of

care is not necessarily as high as that

i nposed on a manufacturer.
Id. at 202-03 (citations omtted). The Court explained that the
"standard consi ders what reasonably shoul d have been di scovered in
light of the supplier's peculiar opportunity and conpetence as a
dealer in the particular type of chattel.” 1d. at 203-04. Thus,
the supplier/installer is held to the "shoul d have known" standard.
Id. at 199-200. The Court concluded that, in the case before it,
the evidence reflected that "there was information available in
nonobscure publications . . . sufficient to put an installer-
supplier on notice of the danger.” 1d. at 204. It held that the
supplier/installer therefore had a duty to warn of the dangers
posed by its product. 1d.

Pursuant to Bal bos, Judge Ronmbro instructed the jury, in
pertinent part, as follows:

Under both the plaintiffs' clains, either

negl i gence or strict liability, t he
manufacturer of a product is held to the
know edge and skill of an expert.
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The manufacturer’s status as an expert is
such that, at a mninmum the manufacturer nust
keep reasonabl y abr east of avai |l abl e
scientific know edge and discoveries and
advances involving its product and is presuned
to know the then current state of the
know edge.

The manufacturer has a duty to test and
inspect its products comensurate with the
dangers that the manufacturer knows or should
have known are invol ved.

Judge Ronmbro went on to define negligence, strict liability, and
various terns of art. He then el aborated:

A manufacturer is held to the exercise of
ordinary care in his particular field of
endeavor for those dangers which give him
actual know edge or those of which he should
have known t hrough the exercise of reasonable
care.

VWiile there is no liability for injuries
resulting fromexposure to asbestos-contai ni ng
products when the |level of scientific or
medi cal know edge in existence at a tine does
not recogni ze the product's harnful effects to
persons using or working around the product,
there may be liability if a manufacturer has
actual notice of the danger of its products.

Now, a manufacturer is not required to
war n agai nst dangers which it did not know nor
shoul d not have had reason to know, but it is
under a duty to warn of dangers of its
asbestos-containing products if it does know
or should have known that its products were
likely to be dangerous for their reasonably
f oreseeabl e use.

The duty of the nonmanufacturing supplier
to [warn] plaintiffs is different under sone
ci rcunstances than the duty of a manufacturer
to provi de warnings.
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In general, the supplier/installer [is]
not held to a standard as strict as that
i nposed on the manufacturer.

| f, however, you find t hat t he
plaintiffs' claimagainst a supplier/installer
is based wupon clainmed exposure to the
installation or application of asbestos-
cont ai ni ng product by the defendant, then the
installer/supplier does have a duty to warn
the plaintiff of the dangers of which the
installer/supplier actually was then aware, or
which it should have discovered in the |ight
of its particular skill, knowl edge or
expertise gained in the course of handling or
installing products of this type,

Wen a seller or other nonmanufacturing
supplier is nothing nore than a conduit
between a manufacturer and a custoner, the
retailer or supplier ordinarily has no duty in
negl i gence to discover the defects or dangers
of a particular product.

However, the installing supplier may do
sonmething nore than nerely act as a conduit of
the goods, and those additional acts may
i npose a hi gher standard of care.

If you find that the installer/supplier
not only supplied asbestos products to various
j obsi tes, but al so that its enpl oyees
installed those products, and if you further
find the installation created dangers to ot her
wor ker s, t hat may i npose upon such
installer/supplier a duty to discover that the
products were dangerous by reading the
l[iterature that was available at that tine.

You may consider what reasonably should
have been discovered in the light of the
installer/supplier's peculiar opportunity and
conpetence as a dealer in the particular
pr oduct .

Under such circunstances you may consi der
whet her these installers/suppliers fail to
take reasonable care to keep abreast of
nonobscure literature on asbestos and whet her
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there was . . . sufficient evidence to find

that a reasonable famliarity wth the product

woul d have included awar eness of the dangers.

Wth these instructions, Judge Ronbro nade clear that the
jury was to determne whether, in light of their particular skills,
know edge, or expertise, certain nonmanufacturing defendants had a
duty to discover -- or should have known of -- the dangers of their
products by fam liarizing thensel ves with nonobscure literature.®°
It was not necessary for the judge to provide further instruction
-- it was for the jury to determ ne whether a particul ar def endant
had the enhanced duty. Hanpshire was free to argue in closing
that, for whatever reasons it deened pertinent, it should not be

held to a greater standard.®?

VI

HAMPSHI RE' S CHALLENGE TO JURY
| NSTRUCTI ONS ON STRI CT LI ABILITY

Maryl and has adopted the theory of strict liability in

tort set forth in the Restatenent (Second) of Torts 8 402A (1965).

80Hanpshire points out that the judge also infornmed the jury
that "[a] duty to warn is established whenever a reasonabl e person
woul d want to be informed of the risk in order to decide whether to
expose hinself to the risk or not." It asserts that "this sweeping
instruction erroneously indicated that the jury need not consider
whet her state of the art know edge of bystander risk was avail abl e
to Hanpshire at the tinme of the plaintiffs' alleged exposure."”
Hanpshire ignores that the judge made this statenent while
instructing the jury on strict liability. It had no bearing
what soever on the instructions regardi ng negligence.

S'Hanpshire's cl osing argunent is not reproduced in the record
extract.
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See Zenobia, 325 Md. at 432; Phipps v. General Mtors Corp., 278

Md. 337, 344 (1976). The Restatenent provides:

(1) One who sells any product in a
defective condition unreasonably dangerous to
the user or consunmer or to his property is
subject to liability for physical harmthereby
caused to the ultinmate user or consuner, or to
his property, if

(a) the seller is engaged in the business
of selling such a product, and

(b) it is expected to and does reach the
user or consumer w thout substantial change in
the condition in which it is sold.

(2) The rule stated in Subsection (1)
appl i es al t hough

(a) the seller has exercised all possible
care in the preparation and sale of his
product, and

(b) the user or consunmer has not bought
the product from or entered into any
contractual relation with the seller.

A product may be defective because of a failure to give an adequate

warning. See 8 402A, Conment j. " [T]he seller is required to give
a warning against [the danger], if he has know edge, or by the
application of reasonable, developed human skill and foresight
shoul d have know edge, of the . . . danger.'" Zenobia, 325 M. at

433 (quoting 8 402A, Comment j. at 353).

Hanpshire nmaintains that 8 402A is not applicable "where
t he predom nant purpose of the Defendant's conduct was provision of
a service, rather than the sale of goods." There is no dispute

that the application of fireproofing spray by Hanpshire invol ved,
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to sone degree, the provision of a service. Hanmpshire thus
contends that Judge Ronbro erred by refusing to submt the
foll ow ng proposed instruction to the jury:

Strict liability does not apply where the
predom nant purpose of the Defendant's conduct
was provision of a service, rather than the
sale of goods. If you find that the
pr edom nant pur pose of t he Def endant
Contractor's work in which it used any
asbestos-containing building material was
provision of a service, rather than the sale
of goods, then you nust find in favor of the
Def endant Contractor as to the plaintiff's
clainms based on strict liability.

Hanmpshire concludes that, if properly instructed, the jury could
only have determ ned that Hanpshire's predom nant purpose was the
provi sion of a service.

The predom nant purpose test was adopted in Maryland to
determ ne whether a transaction is a sale, such that it is governed

by Article 2 of the Uniform Conmmercial Code, or a service. See

Ant hony Pools v. Sheehan, 295 Mi. 285, 291 (1983). In arguing that
the test applies to actions for strict liability in tort as well,

Hanpshire relies primarily on Roberts v. Suburban Hospital Assoc.,

Inc., 73 Md. App. 1 (1987), and Mles Lab., Inc. Cutter Lab. D v.

v. Doe, 315 Md. 704 (1989). Wiile neither case is precisely on
poi nt, both provide sone gui dance.

In Roberts, 73 Ml. App. 1, this Court was asked to
determ ne whether a trial court properly dismssed clainms for
strict liability and breach of the inplied warranties of
merchantability and fitness that were brought against a hospital by
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a patient who had contracted AIDS froma transfusion.® See Mi. Com
Law Code Ann. 88 2-314 - 315 (1997 Repl. Vol.). W noted that
"[n]either the inplied warranties nor the notion of strict
l[itability has been applied in Maryland to a transaction that is
predom nantly one of providing services." 73 Ml. App. at 8. W
further observed that, when the transfusion took place, a statute
was in effect that exenpted all those involved in obtaining,
processing, storing, distributing, or using whole blood or blood
products for injection or transfusion from liability for serum
hepatitis under theories of strict liability or breach of the
inplied warranties. 1d. at 9 (quoting MI. Health-Gen. Code Ann.
8§ 18-402 (1982)). After the transfusion took place, the
| egi slature anmended the statute to state that those involved in the
af orementioned activities are performng a service and are not
subject to strict liability or the inplied warranties, regardless
of the disease contracted. |d. at 8 (quoting MI. Heal th-Gen. Code
Ann. 8 18-402 (1987 Repl. Vol.)). W explained:

A transfusion is not just a sale of blood that

the patient takes hone in a package. The
transfusion of the blood -- injecting it into
the patient's bloodstream-- is what he really
needs and pays for, and that involves the
application of nedical skill. It would be

artificial at best, and probably inaccurate,

W ultimately held that the dism ssal was proper because the
matter was not submtted, as required, for arbitration. [d. at 3-
8, 16. As we shall explain, we indicated that dism ssal on the
ground that the transaction involved a service rather than a sale
and hence was exenpt fromthe theories of liability alleged would
have been proper as well.
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to conclude as a matter of law that the
product predom nates over the service.

Id. at 15. We concluded that both the warranty count and the
strict liability count "arose fromthe provision of a service --
i.e., the rendering of health care -- rather than the sale of a
product."” [|d. at 16.°

Subsequently, in Mles Lab., 315 Ml. 704, the Court of

83As the appel |l ees point out, we enphasized in Roberts that the
def endant was a hospital and that the | egislature had subsequently
acted to exenpt blood products fromstrict liability and inplied
warranty actions. It was inplicit in our opinion, fromour heavy
reliance on Perlmutter v. Beth David Hospital, 123 N.E. 2d 792 (N. Y.
1954), that we recogni zed a strong public policy that distinguishes
transactions involving nedical care from ordinary comrercia
t ransacti ons. In Perlmutter, in which a woman who contracted
hepatitis froma bl ood transfusion sued a hospital for breach of
inplied warranties, the Court of Appeals of New York remarked:

The art of healing frequently calls for a
bal anci ng of risks and dangers to a patient.

Consequently, if injury results from the
course adopted, where no negligence or fault
is present, liability should not be inposed

upon the institution or agency actually
seeking to save or otherwise assist the
patient.

Id. at 795. See also Newmark v. Gnbel's, Inc., 258 A 2d 697, 703
(N.J. 1969) (stating, in dicta, that physicians and dentists "nust
be deenmed to have a special and essential role in our society,"”
that "their paranount function -- the essence of their function --
ought to be regarded as the furnishing of opinions and services,"
and that "the nature of the services, the utility of and the need
for them involving as they do the health and even survival of nmany
peopl e, are so inportant to the general welfare as to outweigh in
the policy scale any need for the inposition on dentists and
doctors of the rules of strict liability in tort"). Contrary to
the appellees' suggestion, however, these wunderlying policy
considerations do not nullify our use of the predom nant purpose
test in reaching our ultimate conclusion that the transaction was
predom nantly a service rather than a sale.
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Appeal s determ ned that a sale of blood by a conmercial supplier of
a blood clotting factor concentrate, which resulted in transm ssion
of the AIDS virus to the ultimte user, did not fall wthin the
exenption set forth in the version of 8 18-402 that was in effect
in 1983, when the sale took place. The commercial supplier was
therefore not statutorily exenpted from liability. The Court
further determ ned that under the comon |aw the supplier was
clearly engaged in selling a product rather than providing a
service, whether "the “gravanen test' . . . or the " predom nant

pur pose test was applied.® 315 Md. at 724-25. 1t neverthel ess

54 n Ant hony Pools, 295 MI. at 298, the Court of Appeals held
that the so-called gravanmen test should be applied where, "as part
of a commercial transaction, consuner goods are sold which retain
their character as consunmer goods after conpletion of the
performance prom sed to the consuner, and where nonetary |oss or
personal injury is clained to have resulted from a defect
even if the transaction is predomnantly one for the rendering of

consuner services." The gravanen test shifts the focus fromthe
predom nant purpose of the transaction to " whether the gravamen of
the action involves goods or services.'" 1d. at 296 (citation
omtted). In Anthony Pools, the plaintiffs filed suit over a

defective diving board that they purchased pursuant to a contract
that al so involved the construction of an in-ground sw mm ng pool .
The Court explained that the construction of the pool itself was
predomnantly a service, but that the diving board coul d have been
sold to the plaintiffs in a separate transaction and, under such
circunmstances, "there would have been an inplied warranty of
merchantability.” 1d. at 294.

The appell ees suggest that, if sonme test should have been
applied below, it should have been the gravanen test rather than
t he predom nant purpose test. The appellees do not assert that the
character of the fireproofing spray remai ned unchanged after it was
applied. They do not contend that the gravanen of their causes of
action concerned the spray itself, and not Hanpshire's application
of the spray without providing a warning. W therefore reject the
appel | ees suggestion that the gravanen test, rather than the

(continued. . .)

- 137 -



concluded that strict liability was inapplicable and that the
inplied warranties did not apply because, at the tine in question,
the product was "unavoi dably unsafe.” 1d. at 732, 739.

The difficulty in determning whether strict liability
can apply to a particular "sales-service hybrid transaction"” is

wi dely recogni zed. W Page Keeton et. al., Prosser and Keeton on

Torts 8 104, at 720 (5th ed. 1984).

There are three primary factors that
courts have utilized in deciding whether or
not to inpose strict liability on the
def endant who causes harm in the course of
using a defective product. These are: (1) the
nature of the defendant's activity; (2)
whet her the defective product was transmtted
by the defendant in the course of rendering a
service or only used; (3) whether the service
of the defendant or the product transmtted
was the principal thing bargained for.

Id. Courts in other jurisdictions have placed particul ar enphasis
on the third factor, refusing to apply the doctrine of strict
liability where the service was the predom nant factor. See

Scordino v. Hopeman Bros., Inc., 662 So.2d 640, 645 (M ss. 1995)

(affirmng directed verdict in favor of subcontractor that supplied
and install ed asbestos-contai ning panels on ship, and stating that
"a contractor/subcontractor is not a seller, wthin the scope of
Section 402A of Restatenent (Second) of Torts, and is therefore not
liable for any conponent parts it may supply in conpliance wth the

performance of a job or service"); Mack v. Resource Design &

64(...conti nued)
predom nant purpose test, was the appropriate test.
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Constr., Inc., 875 P.2d 570, 581 (Utah App. 1994) (affirmng

summary judgnent on strict liability count in favor of contractor
who installed stucco and other exterior conponents of residence,
and explaining that, although -contractor included costs of
materials in bill, the wundisputed evidence established that
contractor "sinply utilized these conponent parts when constructing
the residence -- [it was] not in the business of selling stucco,
adhesi ves, or nenbranes in a wholesale or retail business"); Mnte

Vista Dev. Corp. v. Wlley Tile Co., 226 Cal. App. 3d 1681, 1687

(Cal. C. App. 1991) (affirm ng sunmary judgnment in favor of tile
subcontractor on strict liability count, and explaining that
subcontractor not strictly liable to honmeowner for defective soap
dish it supplied and installed because it "was not in the business
of selling soap dishes or any other fixtures" and "it mattered not

to [the subcontractor] whether [the devel oper] or soneone el se

supplied the tiles"); Delta Refining Co. v. Procon, Inc., 552
S.W2d 387 (Tenn. C. App. 1976) (affirmng directed verdict on
strict liability count in favor of contractor that installed
defective punp at oil refinery, on ground that contractor "was not

in the business of selling such punps”). See also Chenango |nd.

Dev. Agency v. Lockwood Greene Eng'rs, Inc., 494 N Y.S.2d 832, 834

(N.Y. App. Div. 1985) (affirmng dismssal of strict liability
count against roofer that installed defective roofing material, and
explaining that roofer "was engaged primarily to install [the]
material and that any transfer of personal property was purely
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incidental to the performance of this service"), appeals dism ssed,

500 N Y.S 2d 1027 (N Y. 1986); Conpare Brannon v. Southern Illinois

Hosp. Corp., 386 N E 2d 1126 (I11. App. Ct. 1978) (strict liability

judgment affirmed against contractor who was hired to supply,
assenble, and install a dunbwaiter in a hospital and who altered
the device, thus causing the defect, after receiving it fromthe
manuf acturer).

In light of this State's case | aw and case | aw from ot her
jurisdictions, there can be no doubt that a party to a hybrid
transaction cannot be held strictly liable in tort if the
predom nant purpose of that transaction was a service rather than
a sale. We do not agree with Hanpshire's contention that, given
proper instructions, the jury could only have concluded that its
predom nant purpose was the provision of a service. |In |ight of
the anple testinony, recounted supra, that Hanpshire enpl oyees
delivered the fireproofing spray to the job sites, that the cost of
the spray was included in Hanpshire's bids for each job, and that
Hanpshire was a major applicator of the spray, we are convinced
that, even if properly instructed, the jury could have properly
concl uded that the predom nant purpose of the contract was the sale
of fireproofing spray. W do agree, however, that the jury should
have been instructed as to the matter so that it could nake a
proper determ nation.

In instructing the jury, Judge Ronbro reiterated the
requi renents of 8 402A. He stated, in pertinent part:
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In order to recover under this claim of
strict liability, each plaintiff nust prove by
a preponderance of the evidence each of the
follow ng el enents as to each defendant:
One, that the defendant manufacturer,
sel l er, distributor and/or installer is
engaged in the business of selling the product
whi ch caused the injury clained, engaged in
t he busi ness of selling. [
While this instruction was accurate, it was not conplete. It did
not informthe jury that a contractor will not be strictly liable
if its predom nant purpose was the provision of a service rather
than a sale. Judge Ronbro erred by refusing to supplenent the
instruction with the instruction requested by Hanpshire. See M.
Rul e 2-520; Mallard, 106 Md. App. at 4609.
CONCLUSI ON
W summarize the wvarious determnations discussed
t hroughout this | engthy opinion.
As to the argunents set forth in the joint briefs of the

parties, we conclude that:

- the consolidated trial below did not confuse
or overwhelmthe jury,

- the appellants were not denied their right
to a fair and inpartial jury, but

- the starting dates of liability set forth on
several of the common issue verdict sheets are
i naccurate and, wupon remand, the starting

Hanpshire conpl ai ns that Judge Ronmbro erroneously indicated
to the jury that supplying asbestos is a basis for liability, when
8 402A nmakes clear that the only basis is selling. The instruction
to which Hanpshire refers us clearly pertains to negligence and not
strict liability.
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dates as to Stebbing and Hanpshire nust be
reforned to conformw th the evidence.

As to the argunents set forth in the individual briefs,
we concl ude that:

- the evidence was insufficient to support the
j udgnents against U S. Mneral,

- the evidence was insufficient to support the
j udgnent s agai nst St ebbi ng,

- the evidence was insufficient to support the

judgnents in favor of Goodman and Morrow

agai nst Hanpshire,

- the judgnent in favor of GCotta nust be

reduced in conformance with Md. Cs. & Jud

Proc. Code Ann. 8§ 11-108(b) (1995 Repl. Vol.

1997 Cum Supp.),

- Judge Ronbro erred in refusing to give

Hanpshire's requested jury instruction to the

effect that strict liability does not apply

where the predom nant pur pose  of t he

def endant' s conduct was provision of a service

rather than the sale of goods.

W therefore vacate the verdicts as to Stebbing and
Hanpshire that are set forth on the conmmon issue verdict sheets and
remand the case to the trial court to reformthe starting dates of
liability on those verdict sheets. W reverse the judgnents as to:
Goodnman, Theis, densky, and Morrow against U S. Mneral; Theis and
d ensky agai nst St ebbi ng; and Goodnman and Morrow agai nst Hanpshire.
We vacate the judgnent as to Ciotta and remand to the trial court
to reduce the judgnent in conformance with the statute. W further

vacate the judgnents as to Theis and d ensky agai nst Hanpshire and
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remand to the tria

court for

further proceedings. Upon renand,

the trial court nust adjust the judgnent shares as necessary.

VERDI CTS AS TO STEBBI NG AND
HAMPSHHRE ON COVWMON | SSUE
VERDI CT SHEETS VACATED AND
REMANDED W TH | NSTRUCTI ONS TO
REFORM  STARTI NG DATES OF
LIABILITY |IN ACCORDANCE W TH
TH'S OPI NI ON.

JUDGQVENTS AS TO GOCDVAN, THEI S,

GLENSKY, AND MORROW AGAI NST
u. S. M NERAL REVERSED,;

JUDGVENTS AS TO THEIS AND
GLENSKY AGAI NST STEBBI NG
REVERSED, JUDGMENTS AS TO
GOCDVAN  AND  MORROW  AGAI NST
HAMPSHI RE  REVERSED.

JUDGVENT AS TO ClI OTTA VACATED
AND REMANDED W TH | NSTRUCTI ONS
TO REDUCE JUDGVENT I'N
ACCORDANCE WTH THI'S OPI NI ON.

JUDGMVENTS AS TO THEI'S AND
GLENSKY AGAI NST HAMPSHI RE
VACATED AND REMANDED FOR
FURTHER PROCEEDI NGS | N LI GHT OF
QUR HOLDI NG AS TO THE PROPRI ETY
OF AN INSTRUCTION ON THE
PREDOM NANT PURPOSE TEST.

CRCUT COURT FOR BALTI MORE
aTy | NSTRUCTED TO ADJUST
JUDGMVENT SHARES ACCORDI NGLY.

JUDGMVENTS AS TO TRI AL
PLAI NTI FFS OTHERW SE AFFI RVED.
CosTs TO BE PAID % BY
APPELLANTS AND Y2 BY APPELLEES.
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