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The plaintiffs have noved for reconsideration of Part |.B of
this Court's opinion in which we held that the erroneous excl usion
of TLV evidence by the trial court was prejudicial to the
defendants. That ruling resulted in a remand for a new trial on
the issue of liability for conpensatory damages. In their notion
plaintiffs submt that "additional evidence was admtted during the
cross-claimportion of the trial, which, by any neasure, satisfied
the proffers of proof nmade by the defendants on [the issue of
TLVS]." Appellees' Motion for Reconsideration at 3. W deny the
noti on because the evidence now relied upon by the plaintiffs in
their notion was not referred to by the plaintiffs in their brief
as appellees and al so because a limting instruction, to which no
one objected, prevented the jury from considering that evidence on
the claimof the plaintiffs against the defendants.

The additional evidence on which the plaintiffs nowrely is
found in the deposition testinony of WIIlis Hazard and of Dr.
Garrit Schepers. Excerpts from the Hazard and the Schepers
depositions were read to the jury on Novenber 29, 1993, the twelfth
day of trial, as part of the respective defendants' cases as cross-
cl ai mant s agai nst certain cross-clai mdefendants.

In their brief as appellees plaintiffs did not refer us to the
Hazard or the Schepers depositions. That brief argued that, even
if the trial court erred in its ruling granting the plaintiffs’
motion in |imne excluding TLV evidence that was proffered by the

defendants, the error was not prejudicial because other evidence
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which the jury could consider on the claim of the plaintiffs
agai nst the defendants substantially covered that which the
def endants had proffered. That material cane into evidence
principally on the cross-examnation of one or nore plaintiffs
wi tnesses during plaintiffs' case in chief. W rejected this
argunment in our original opinion based on a conparison of the
def endants' proffers to the evidence to which we were referred by
t he appel | ees' bri ef.

Nei t her deposition was nmade part of the five volune, 2,437
page, joint record extract. Al references in Appellees' Mtion for
Reconsi deration to testinony in the depositions are references to
the original trial transcript.

Maryland Rule 8-501(c) requires that the record extract
"contain all parts of the record that are reasonably necessary for
t he determ nation of the questions presented by the appeal
Rul e 8-504(a)(4), dealing wth statenents of facts in an appellant's
and in an appellee's brief, provides that "[r]eference shall be nmade
to the pages of the record extract supporting the assertions.”

Two liberalizations were made in these |ongstanding
requirements by the revision of Title 8 of the Maryland Rul es that
becane effective July 1, 1988. One liberalization is the deferred
record extract. Rule 8-501(1). A deferred record extract would
have been of little assistance to the problemat hand. |nasnmuch as
references to the two depositions were not included in the

appel | ees' brief, deferral of the preparation of the record extract
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in order to include all that was included in a party's brief would
not have picked up the two depositions in the instant nmatter.

The second liberalization is in Rule 8-501(c), dealing with
contents of the record extract. That rule now includes the
foll ow ng concludi ng sentence: "The fact that a part of the record
is not included in the record extract shall not preclude a party
fromrelying on it or the appellate court fromconsidering it."

Qobviously, the new provision is not to be abused. Conpare
Naughton v. Paul Jones & Co., 190 M. 599, 604, 59 A . 2d 496, 498
(1948) (disregard of Maryland rule requiring appendi x to appellant's
brief to contain all parts of the record party desires Court to
read may result in dismssal of an appeal); Butler v. Reed-Avery
Co., 186 Ml. 686, 689-90, 48 A 2d 436, 438 (1946) (rules requiring
l[itigant's brief to contain an index which nust include those parts
of the record desired to be read by the Court are "plain, concise,
and should be easily understood. They provide a neans for each
side to get before this [Clourt all the evidence that it is desired
to be read by the [C]ourt. When the appellant disregards or
violates these rules his case may be dism ssed on notion, or by
this [Court onits own notion."); Condry v. Laurie, 186 M. 194,
197, 46 A 2d 196, 197 (1946) (when the appendix to a party's brief
contains nothing other than the opinion and decree of the | ower
court the Court will look no further than the opinion and the

decree to nake its decision); Strohecker v. Schumacher & Seiler,
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Inc., 185 M. 144, 146-47, 43 A.2d 208, 209 (1945) ("[We do not
intend to pass the one typewitten copy of the record from nmenber
to menber of this Court so that each one may hunt up for hinself
what the appellant is discussing in his brief. ... [We do not
intend to permt counsel to inpose upon us the burden of work,
whi ch shoul d have been done by them").

The |l ast sentence of Rule 8-501(c) is of no assistance to the
plaintiffs on their Mtion for Reconsideration. The provision does
"not preclude a party fromrelying” in that party's brief on the
matter omtted fromthe record extract. The liberalizing provision
relating to record extracts in Rule 8-501(c) does not excuse the
failure to furnish in the brief references to factual material in
support of a party's argunent as required by Rule 8-504(a)(4).! Nor
does the liberalization in Rule 8-501(c) alter the fundanental rule
of appellate practice under which the appellate court has no duty
i ndependently to search through the record for error. See State
Roads Commin v. Halle, 228 Mi. 24, 32, 178 A 2d 319, 323 (1962); Van
Meter v. State, 30 MI. App. 406, 407-08, 352 A 2d 850, 851-52
(1976); GAl Audio of New York, Inc. v. Colunbia Broadcasting Sys.,
Inc., 27 Md. App. 172, 182-83, 340 A.2d 736, 743-44 (1975). Thus,

the Court of Special Appeals has appropriately held that a party

By way of contrast, in ACandS v. Godwi n, 340 M. 334, 667
A . 2d 116 (1995), the factual material that fornmed the basis for the
reconsi deration had been referred to in the brief entitled, "Brief
of Appellees on Consolidated General |ssues and On Consol i dated
Punitive Damage |ssues and Brief of Cross-Appellants.”
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may | ose the right to appeal on an issue by failing to indicate in
that party's brief the location in the record where the alleged
error occurred. Mtchell v. State, 51 Ml. App. 347, 357-58, 443
A. 2d 651, 657, cert. denied, 459 U. S. 915, 103 S. C. 227, 74 L.
Ed. 2d 180 (1982). The sane principle applies to the alleged cure
of an error.

The second reason for our denial of the Mtion for
Reconsi deration is that, under the instructions of the trial court,
the jury could not consider either of the depositions. Indeed, it
may have been because of the |imting instruction that plaintiffs
did not include reference to those depositions in their brief as
appel l ees. W describe bel ow how the instruction evol ved.

On the eleventh trial day, Novenber 24, 1993, after plaintiffs
had i ntroduced their case in chief, the defendants were producing
evidence in support of their cross-clains. Counsel for the
plaintiffs, referring specifically to the anticipated introduction
by Porter Hayden Conpany, Inc. (PH) of excerpts fromthe deposition
of Dr. Schepers in support of PHs cross-claim against Oaens-
IIlinois, Inc. (O1l), pointed out to the court, out of the presence
of the jury, that a nunber of passages designated from the
deposition dealt with TLVs. Plaintiffs conpl ained that they had
presented their case in chief in reliance on the notion in |limne
ruling under which TLVs were not an issue, and plaintiffs submtted

that injection into the case of TLV evidence "brings a whole new
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ball ganme up ...." The court resolved the matter by saying: "

intend to tell the jury that that evidence is only as to the cross-
claimand can only be considered as to the cross-claim it can't be
considered as to anything else.” Plaintiffs reasserted their
objections to the designations. After the jury was brought back
into the courtroom the trial court gave an instruction consistent
with what it had indicated it would do. The text of the

instruction is set forth in the margin.? Due to the intervening

2 "THE COURT:

: [When evidence is admtted in particular
matters against particular individuals or conpanies, that
evi dence may only be considered as to that conpany and
may not be considered for any other purpose.

"l have nentioned that to you before, but | wanted
to renention that to you so that there is no crossover of
your consi deration of evidence agai nst one party agai nst
anot her party.

"Do you understand that?
"THE JURY: Yes.

"THE COURT: kay. Keep that in mnd at all tines
during the course of the trial.

"At certain tinmes, you have heard that the evidence
is being offered against party A for exanple.

"Wl l, that evidence that was admtted agai nst party
A can only be considered by you in your deliberations
agai nst party A

"You have heard party A and B, for exanple, using

just those generic designations say, 'we adopt,' or party
Bwll say we adopt what party A is offering.

"Then you may consider that evidence in favor of
(continued. . .)
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Thanksgi ving holiday the next trial day was Mnday, Novenber 29,
when excerpts fromthe two depositions were read to the jury. At
that tine, and thereafter, any defendant adopting one or the other
or both depositions as part of that defendant's case as a cross-
claimant so stated to the jury, and the adopting defendant
identified to the jury the specific cross-claimdefendant agai nst
whi ch the evidence was offered.

Under the limting instruction the jury was not permtted to
consi der the depositions of Hazard and of Dr. Schepers as evidence
bearing on the original claim of the plaintiffs against the
def endants. Consequently, the deposition evidence did not render
non-prejudicial to the defendants the erroneous ruling on the
nmotion in |imne.

For these reasons Appellees’' Mdtion for Reconsideration is

deni ed.

2(...continued)

both of those and against only the individuals or
corporations that it is being offered against, and not
for any other purpose.

"I's that clear?

"THE JURY: Yes. "



