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Appel | ant, Sabi na Evel yn Acquah (Acquah), was indicted on two
crimnal conspiracy counts. One count charged Acquah wth
conspiracy! to bribe state enpl oyees under MiI. Ann. Code art. 27,
8§ 222 (hereinafter referred to as "the bribery count"). The second
count charged Acquah with conspiracy to gain illegally access to
personal records by false pretenses, bribery, or theft (hereinafter
referred to as "the personal record count").® Acquah was acquitted
by a jury sitting in the Crcuit Court for Baltinore Cty

(Hammerman, J., presiding) on the bribery count but convicted on

1 Puni shnent for the crime of conspiracy, set forth at M.
Ann. Code art. 27, 8 38, "shall not exceed the maxi num puni shrment
provided for the offense he or she conspired to commt." The
substantive crinme of conspiracy is a m sdeneanor at common | aw.
E.g., Wallach v. Board of Educ., 99 Md. App. 386, 391, 637 A 2d
859 (1994); Jones v. State, 8 MI. App. 370, 259 A 2d 807 (1969).

2 The statute provides, in relevant part:

| f any person shall bribe or attenpt to bribe

any officer or enployee of the State .

in order to influence any such officer or

person in the performance of any of his [or
her] official duties . . . every such person

shal |l be deened guilty of bribery, and
on being convicted thereof shall be fined not
| ess than $100 nor nore than $5,000, or, in
the discretion of the court, shall be
sentenced to be inprisoned in the
penitentiary of this State for not |ess than
two nor nore than 12 years, or both fined and
i nprisoned .

3 The statute dictates that "a person may not . . . by
fal se pretenses, bribery, or theft, gain access to or obtain a
copy of a personal record whose disclosure to the person is
prohibited. . . ." M. State Gov't Code Ann. § 10-627(a)(3).



the personal record count. She appeals her conviction on several
fronts. W shall affirm
EACTS
This case evolved out of the apparently frenzied market for

inclusion of Maryland's Medicaid recipients in nanaged care
prograns, particularly health nmaintenance organizations* (HMO s).
Wthout nmandatory enrollnment legislation allowng access to
potential client information, the private entities were often
perpl exed as to howto enroll Medicaid recipients wthout access to
State-controlled listings. The State, we presune unintentionally,
created a lucrative market w thout providing an efficient, yet
| egal, nmeans of finding nmenbers of that market. Although the State
desired that private conpanies enroll its Medicaid recipients, it
did not provide access to recipient records. The Departnment of
Health and Mental Hygiene (DHWH) maintains the recipient
information on internal forns known as HEOQOL's. This potentially
lucrative market, albeit one created by the State, spawned an
environment that included bribery of DHVH enpl oyees to release
HEOLl's as a neans to obtain "|eads" on possible clientele. This

use of the HEOL's by certain HMO marketing representatives led to

4 See Patel v. HealthPlus, Inc., = M. App. __ , A2
_(1996) (No. 239, Septenber Term 1996) (Slip op. filed 8
Novenber 1996) for what nay be the nobst extensive treatnment of
the history and operations of Health M ntenance Organi zations
available in a reported opinion of an appellate court of this

St at e.



the Medicaid Fraud Control Unit (MFCU) investigations that, in
turn, led to the indictnment of Acquah.

Chesapeake Health Plan (CHP) is an HMO operating in Maryl and.
Acquah becanme an enployee of CHP in 1988 and, at sone point
thereafter, becane the Medicaid Marketing Mnager. During the
al | eged conspiracy, she had supervisory responsibility for all CHP
enpl oyees marketing services to Medicaid recipients. The issue
addr essed bel ow was whet her Acquah conspired to obtain illegally
the HEOL's from State enpl oyees in order to enhance the performance
of the Medicaid Marketing Departnent at CHP.

Acquah's subordinates worked out of two offices, one in
Baltinmore City and another in Prince George's County. The
representatives were required to report in the norning to their
assigned office, venture into the marketing thicket to enroll
Medi caid recipients, and return to the office shortly before the
end of the work day. Acquah managed her enpl oyees through direct
contact and by addressing them at bi-weekly neetings.

The MFCU obtained a subpoena duces tecum directed to the
Custodi an of Records at CHP. On 15 March 1995, after an attenpt to
serve CHP's general counsel, a MCU investigator served the
subpoena on Acquabh. Anmong the many docunents requested were
HEQL' s. Oficers of CHP and Acquah both testified that before
servi ce of the subpoena they had no know edge of the existence or
significance of HEOL' s. It was | ater denonstrated at trial that
HEOLl's were single sheets of paper, mintained by DHVH that
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contai ned personal information about i ndi vi dual Medi cai d
reci pi ents. The face of an HEOL does not proclaim its
confidentiality and nunerous w tnesses at trial denied know edge of
its confidential status.

CHP, and its counsel, conducted a search of the Medicaid
Marketing Departnent's offices and discovered HEOL's in
approximately one-third of the representatives' cubicles. CHP
foll owed up the search with interrogations of the representatives
and supervisors. A nunber of these individuals were ultimtely
sumoned by the grand jury and admtted to using HEOL's. Most of
t hese persons were fired. Acquah was interrogated separately and
deni ed knowi ng that HEOL's were used at CHP. She al so deni ed ever
di stributing HEQOL' s.

Acquah was later indicted on the two conspiracy counts that
were the subject of the trial below The State alleged that Acquah
was part of an ongoing conspiracy to obtain the HEOL's from state
enpl oyees. Apparently four representatives illegally obtained the
HEOL's, although only one admtted actually to paying State
enpl oyees to obtain them The State never alleged that Acquah
personally bribed its enployees or directly took part in any
substantive crinme. She was charged strictly as a co-conspirator
After her indictnment, CHP placed Acquah on unpaid | eave.

Acquah's trial enconpassed six days. The testinony received
i ndi cated that several forner enpl oyees had observed use of HEOL's
at CHP. They testified that Acquah, at the bi-weekly neetings,
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i nstructed her staff concerning concealing "leads" in order to keep
potential enrollees fromdiscovering that the representatives had
confidential information. One exchange between the prosecutor and

a witness occurred as foll ows:

Q And do you recall in any of these neetings
Sabi na Acquah saying anything about HEO 1
screens?

A. The only thing I ever heard her say is they
[were] getting [a lot] of conplaints of how
mar keting reps knew all this information on
peopl e, and they, you know, how did they get
these informations (sic). And there was a
couple of times that she said in a neeting
that if you are using these things, |eave them
in your cars. Don't take them in those
peopl e's houses. You naybe can copy them but
they are never to see the papers, do
sonet hi ng, but do not take theminto people's
office (sic).

Q Wien Sabina Acquah said this, you used the
wor ds, these things; do you recall what words
she used?

A. HEO 1, leads, either/or.

THE COURT: HEO-1's or what?

A O |eads.

THE COURT: Leads.

Q At Chesapeake in the Medicaid Mrketing
Department what things were referred to as

| eads?
A. HEO-1's, a call in, if someone called in
inquiring about a plan, if soneone was

disenrolled or lost eligibility, you know, if
that is a plan they already owned, you can go
back out and try to resell themthe plan.

Q D d anyone ever tell you to take the -- not
to take the referral from another marketing
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representative into sonmeone's house?

A. Not wunless they, if another marketing
representative gave you a HEO 1, don't take
that in.

O her witnesses testified that Acquah told themnot to go into the
enrol |l ees’ honmes with the | eads.

O her testinmony indicated that Acquah told at |east one
mar keting representative to get sone of "those things going
around”. Her alleged co-conspirator testified that his request of
Acquah for reinbursenent for the purchase of HEOL's was deni ed.
She al so apparently vowed to deny know edge of the HEOL's if they
were uncovered. Yet another representative testified that Acquah
gave out HEOL's with a gesture that indicated, at |east to that
representative, that Acquah knew her actions were wong
Additionally, the record is full of testinony that denonstrates
t hat Acquah knew of the illegal conduct occurring in her departnent
and failed to take decisive action to stop it.

Acquah did refute these witnesses with her own testinony and
that of other witnesses. Acquah testified that legitimte "| eads"
cane into the hands of her representatives and that these are the
"things" she warned against taking into the enrollees' hones.
Acquah's supervisor testified he believed that Acquah did not know

the HEOL's were being used in the departnent.

| SSUES



|. Did the jury's acquittal on the bribery
count dictate acquittal on the persona
records count thereby requiring reversal?

1. Dd the State present evidence sufficient
to convict Acquah on the personal records
count ?

I1l1. Ddthe trial court's instructions to the
jury regarding the Jlaw of conspi racy
constitute reversible error?

V. Should the trial court's determ nation
that the jury selection process was properly
conduct ed be uphel d?

V. Ddthe trial judge act inproperly so as to
deny Acquah a fair trial?

Before considering the nerits of Acquah's first argunment, we
note that this issue has not been preserved for appeal. \Wen a
defendant contends that a jury's verdicts are inconsistent or
i nproper, he or she nust raise the issue at trial. See Bell .
State, 220 Md. 75, 81, 150 A 2d 908 (1959); Cross v. State, 36 M.
App. 502, 506, 374 A 2d 620 (1977), rev'd on other grounds, 282 M.
468, 386 A.2d 757 (1978); see also Hawkins v. State, 87 M. App.
195, 589 A 2d 524, rev'd on other grounds, 326 Mi. 270, 604 A 2d
489 (allowing appeal absent objection at trial because the
def endant was convicted on both counts and was sentenced on both).
Under MJ. Rule 4-323 and Mi. Rule 8-131, this Court will not decide
i ssues unless they plainly appear to have been decided bel ow

Because appellant did not raise the issue of an inconsistent jury
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verdict below, we are not required to decide it now. W shall
however, decide that, even if the issue had been preserved for
appeal, the jury's verdicts were not inconsistent.

Acquah essentially argues that the jury's acquittal on the
bri bery count necessarily dictates acquittal on the personal
records count. First, she asserts that because she can only be
tried for one conspiracy, the acquittal on the first conspiracy
count precludes any subsequent conspiracy conviction. She further
contends that the elenents for conspiracy to bribe are also
essential to the personal records count, and, therefore, the
acquittal on the first count eviscerated the second. Her argunment,
precariously perched on artful, if not convincing, |egal analysis,
is easily toppl ed.

In both counts, the State charged Acquah with conspiracy.
Conspiracy, a common | aw m sdeneanor, is defined as a conbination
by two or nore persons to acconplish a crimnal or unlawful act or
acts, or to do a lawful act by crimnal or unlawful neans. Mason
v. State, 302 Md. 434, 444, 488 A.2d 955 (1985); Wallach v. Board
of Educ., 99 Md. App. 386, 391, 637 A 2d 859, cert. granted, 336
Md. 98, 646 A 2d 1018 (1994); see also Hurwitz v. State, 200 M.
578, 92 A 2d 575 (1952) (characterizing conspiracy as conplete
w t hout any overt act). The State properly charged Acquah with
participating in a singular conspiracy. A single agreenent to

engage in crimnal conduct does not anobunt to several conspiracies



because the agreenent contenpl ated several offenses. Mason, 302
Ml. at 445. Even though the underlying illegal subject matter of
t he conspiracy may have been two separate statutory crinmes, Acquah
was charged with participating in one comon |aw conspiracy.
Acquah coul d, therefore, only be convicted on one of the conspiracy
counts. It does not follow, however, that an acquittal on any one
conspiracy count results in an acquittal on both.5®

Appel l ant fails to acknow edge that a single conspiracy nmay be
charged in several counts to neet different interpretations that
m ght be placed upon the evidence by the jury. See United States
v. Maryland State Licensed Beverage Ass'n, 240 F.2d 420 (4th G
1957). The State charged Acquah with conspiring with another
person to do sone illegal act. The multiple counts allowed the
jury to weigh the evidence and determne what, if any, crimnal act
Acquah agreed to commt. The State acknow edged that Acquah could
not be convicted on both counts. At the State's request, the trial

judge instructed the jury that it should not proceed to consider

> Although true that there was only evidence of one
conspiracy, the neeting of the mnds required for each conspiracy
count is distinct fromthe other. Acquah's contention, that
acquittal on any one conspiracy count eviscerates all other
conspiracy counts, provides an absurd result. Wth only one
conspiracy, she could not be convicted on nore than one count.
| f we adopted her argunent, she, and others |ike her, could never
be convicted of conspiracy any tinme the State brought its charges
in multiple counts. W conclude that this result is neither
desired nor conpelled by law. There are many instances, and the
instant case is one of them in which the State nmust bring
conspiracy charges for a singular conspiracy in nultiple counts.
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the personal record count if it found Acquah guilty of conspiracy
to bribe. Both the State and the trial judge recognized that a
jury mght, as the jury in the instant case apparently did, reject
the argunent that Acquah engaged in a conspiracy contenplating
bri bery of state enpl oyees. The personal record count, therefore,
gave the jury the option of convicting Acquah of conspiracy to
otherwise illegally obtain the confidential docunents. The State
charged Acquah with a single conspiracy in two different counts
thereby recognizing the different interpretations that could be
pl aced upon the evidence by the trier of fact. Doi ng so was
entirely proper. See Ezenwa v. State, 82 MI. App. 489, 500-02, 572
A.2d 1101 (1990) (deciding that nmultiple counts are not fatal to
convi ctions, but defendant can only be convicted and sentenced on
one of the counts). Acquah's single conspiracy argunent asserts
that an acquittal on the bribery count inherently dictates that
there was no conspiracy. Using her flawed logic, it would foll ow
that a conviction on either count is inconsistent with an acquittal
on the other. As explained above, the verdicts were not
i nconsi stent.

Even if we were to assune that the two verdicts were

i nconsistent, the doctrine of inconsistent jury verdicts would

m tigate against reversal. "While it is true that a finding of
guilt on two inconsistent counts will be declared invalid in
Maryland, . . . it does not follow that a conviction on one count
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may not stand because of an inconsistent acquittal on another
count". Leet v. State, 203 M. 285, 293, 100 A 2d 789 (1953)
guoted in State v. Mul den, 292 MI. 666, 681, 441 A 2d 699 (1982)).
Acquah acknow edges that we traditionally recognize the validity of
i nconsistent jury verdicts. She suggests, however, that the rule
should not apply to the inchoate crine of conspiracy because, as
previously discussed, Acquah could only be convicted of one
conspiracy. W disagree and shall not create an exception to the
doctrine of inconsistent jury verdicts. W see no conpelling
reason to stray fromthe doctrine as it now stands.

Acquah's second theory turns on a double jeopardy analysis.
She argues that bribery is a lesser offense included in the
personal record count. Her acquittal on the Ilesser included
of fense, she contends, mandates acquittal on the greater offense.?®
She fails to recognize that, although bribery is included in the
personal record count, it is not an essential elenent. W cannot

be certain which el enent of conspiracy to bribe the State failed to

6 In a double jeopardy analysis, acquittal on a |esser
i ncl uded of fense precludes subsequent conviction on the greater
of fense. Burkett v. State, 98 M. App. 459, 471, 633 A 2d 902
cert. denied, 334 Ml. 210, 638 A 2d 752 (1993). A greater
of fense "is not necessarily the offense for which the greater
penalty is provided; it is the offense with the additional
el enent or elenents . . . ." Lancaster v. State, 86 Ml. App. 74,
80-81, 585 A 2d 274 (1991), aff'd, 332 mMd. 385, 631 A 2d 453
(1993).
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prove. ’

Al t hough interpreting the evidence is the province of the
jury, if the crinmes charged in both counts were the sanme, Acquah
could not be convicted of one and acquitted of the other. In
j udgi ng whether crines in different counts are the sane, the court
wi |l determ ne whether each count contained the sane el ements and
woul d require the sane evidence to convict. Winecke v. State, 188
Md. 172, 52 A . 2d 73 (1947); Smth v. State, 31 Ml. App. 106, 355
A.2d 527 (1976). If elements of the first count are entirely
contained in the second count, then acquittal on the first requires
acquittal on the second. In Bryant v. State, 229 M. 531, 185 A 2d
190 (1962), for exanple, the Court overturned a crimnal conviction
on a "second offender"” statute. The appellant was acquitted of
unl awf ul possessi on of heroin but convicted of another count that
i ncluded the sanme elenents as the first plus his prior conviction
for possession of drug paraphernalia. Al of the elenents in the
first charge were essential to conviction on the second. The

Bryant case differs from the circunstances facing Acquah in two

" W further note that, in the instant case, the jury nade
no findings of fact. W shall not infer fromtheir not guilty
verdict that they found that all of the conspiracy to bribe
el ements did not exist. W can not hope to determ ne which or
how many of the elenents of the bribery count the State failed to
prove. A finding of non-existence of any one el enent of
conspiracy to bribe would mandate acquittal. W wll not
suppl ant our judgnent for the jury's to determ ne the factual
inplications of their verdict. W decline the invitation to so
invade what is the traditional province of the jury.
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regards. First, Acquah was charged with conspiracy and not the
underlying substantive crines. Both counts, therefore, require an
agreenment, or neeting of the mnds, but neither requires precisely
t he sane agreenment. Therefore, all of the elenments of the crine
for which she was acquitted are not contained in the crinme for
whi ch she was convicted. Additionally, the personal record count,
at least in theory, could have been proven through any one of three
theories. The bribery elenent is not essential to conviction. W
shal | expl ai n.
The first count, using the |anguage of the bribery statute,

Md. Ann. Code art. 27, 8§ 22, anpbunts to a charge of conspiracy to
bribe a public official. That count has essentially two el enents:

1) Conspiracy to;

2) Bri be.
The crinme charged in the personal record count is prohibited by M.
State Gov't Code Ann. 88 10-611 to -627. The State charged Acquah
W t h:

1) Conspiracy to;

2) gain access to or a copy of;

3) per sonal records regarding Maryl and
Medi cai d Assi stance recipients; by

4) a) fal se pretenses,
b) bribery, or
c) theft.
Any one of the last three "theories" conposing the fourth

el enent of the second count, i.e. false pretenses, bribery, or
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theft, is sufficient to satisfy the elenent. Because Maryland's
definition of bribery has remained consistent,® we concl ude that
bribery, as used in Ml. State Gov't Code Ann. 88 10-611-627 and the
personal record count, contains the same elenents and requires the
same proof as the crinme charged in the bribery count. Sinply put,
Acquah's acquittal on the bribery count prevented her subsequent
convi ction on the personal record count based on a bribery theory.
Failure to prove bribery as a whole in the first count prohibits
its use as a part of the whole in the second. See Burkett .
State, 98 Ml. App. 459, 471, 633 A 2d 752, cert. denied, 334 M.
210, 638 A . 2d 752 (1993).

Wth a bribery theory unavailable to the State, and because it
concedes that no evidence of false pretenses was ever offered at
trial, the only viable theory is theft. Theft is a crine clearly
defined by statute. M. Ann. Code art. 27, § 342. The legislature
created the theft statute to consolidate, in a single statutory
schene, the various common |law larceny related crinmes. State v.
Burroughs, 333 Ml. 614, 636 A 2d 1009 (1994). The theft statute
was in existence at the tine of the passage of MI. State Gov't Code

Ann. 88 10-611-627 in which the term"theft" was enpl oyed. W nust

8 The bribery statute is nerely a declaration of the comon
| aw of bribery and is not nore inclusive. Blondes v. State, 16
Md. App. 165, 294 A 2d 661 (1972), rev'd on other grounds, 273
Md. 435, 330 A 2d 169 (1975). The statute enbodies only the
comon | aw of bribery and does not extend to include other
crimes, including the cormmon |aw |l arceny crinmes. See State v.
Canova, 278 Md. 483, 365 A 2d 988 (1976).
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consider the entire statutory schenme in our interpretation in tune
with logic and common sense. Additionally, if the words of the
statute are clear and unanbi guous, our search for the neaning of
its language nmay begin and end with its plain neaning. Long v.

State, M. : : A2d  (1996) (No. 129, Septenber

Term 1995) (Slip op. at 5 filed 7 Novenber 1996) (citing In re
Victor B., 336 MI. 85, 94, 646 A 2d 1012 (1994)); State .
Mont gonery, 334 Mi. 20, 24, 637 A 2d 1193 (1994); Harris v. State,
331 M. 137, 145, 626 A . 2d 946 (1993); Mistafa v. State, 323 M.
65, 73, 591 A 2d 481 (1991). W shall presune the the legislature
acted with know edge of the theft statute when it enacted Mil. State
Gov't Code Ann. 88 10-611 to -627. E.g., State v. Bricker, 321 M
86, 581 A .2d 9 (1990). W conclude, therefore, that "theft", as
used in Ml. State Gov't Code Ann. 88 10-611-627, is the same as the
crinme defined by the theft statute.

W note that it was also necessary to charge the crines
separately for sentencing purposes. The sentence for common | aw
conspiracy may not exceed the sentence for the underlying crine.
| f convicted of conspiracy to bribe, Acquah faced a $5000 fi ne and
twel ve years in jail. The personal record count carried only a
maxi mum puni shnent of a $1000 fine. Had the State charged Acquah
with conspiracy to conmt both crinmes in one count, the trial court
woul d not have been able to determ ne the appropriate sentence

wi t hout invading the province of the jury.
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In reviewwng a claim of insufficiency of evidence, an
appel l ate court nust not decide whether it believes the evidence at
trial established guilt beyond a reasonabl e doubt. The appellate
court is required to affirma conviction if, ". . . after viewng
the evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents of
a crime beyond a reasonabl e doubt." Jackson v. Virginia, 443 U S
307, 319, 99 S. . 2781 (1979) quoted in State v. Al brecht, 336
Md. 475, 649 A 2d 336 (1994) (enphasis in original); Cken v. State,
327 Md. 628, 612 A 2d 258, cert. denied, 113 S. C. 1312 (1992);
State v. Raines, 326 Ml. 582, 606 A. 2d 265, cert. denied, 506 U.S.
945, 113 S. C. 390 (1992); Branch v. State, 305 Md. 177, 502 A 2d
496 (1986).

As set forth in the discussion of Issue I, the personal record
conviction is viable if the State produced sufficient evidence that
Acquah:

1) Conspired to;
2) gain access to or a copy of;

3) per sonal records regarding Maryl and
Medi cai d Assi stance recipients; by

4) theft.

Acquah does not dispute that the State offered sufficient evidence

satisfying elenents two and three. She contends, however, that the
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State failed to produce evidence of both her participation in a
conspiracy and theft. Mich of Acquah's attack on the sufficiency
of the evidence against her is based upon the notion that her nere
association with the conspirators and know edge of their activities
was insufficient to make her a co-conspirator. Acquah cont ends
t hat her managerial control over the conspirators is not tantanount
to participation in the conspiracy. She fails to observe, however,
that the conviction here need not be based upon Acquah's failure to
police her subordinates, although this may al so be evi dence of her
participation in the conspiracy. Her conviction turns instead upon
the evidence of her participation in a conspiracy to obtain
information by theft and her actions consistent wth that
conspi racy.

The State was not required to show a fornmal agreenent in order
to prove conspiracy. It is sufficient if the parties tacitly cone
to an understandi ng regardi ng the unl awful purpose. Quaglione v.
State, 15 Md. App. 571, 292 A 2d 785 (1972). |In fact, the State
was only required to present facts that would allow the jury to
infer that the parties entered into an unlawful agreenent.
Vandegrift v. State, 82 M. App. 617, 573 A 2d 56, cert. denied,
320 Md. 801, 580 A 2d 219 (1990). The concurrence of actions by
the co-conspirators on a material point is sufficient to allow the
jury to presune a concurrence of sentinment and, therefore, the

exi stence of a conspiracy. Hll v. State, 231 Ml. 458, 190 A 2d
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795, cert. denied, 375 U S 861, 84 S C. 127 (1963). Acquah
argues that the State offered no evidence of a formal oral or
witten agreenent between the conspirators. W conclude that was
unnecessary. The State proffered sufficient evidence denonstrating
Acquah's concurrence wth the conspiracy by her actions and,
per haps even nore detrinental to her cause, direct participation in
t he conceal nent of the continuing crine of theft. V¢ need not,
and therefore shall not, decide whether Acquah's rol e as supervisor
makes her per se crimnally liable for the actions of her
subor di nat es. W note, however, that such an argunent is not
persuasive. W cannot go so far as to require, as the State may
wi sh us to, that supervisors be held crimnally liable if they fai

properly to police enployees or, for that mtter, take any
preventive measures concerning their subordinates. As we stated in
Jones v. State, 8 M. App. 370, 259 A 2d 807 (1969), "nere
cogni zance of the comm ssion of a crine . . . does not make the
person having such know edge, a co-conspirator of the crimnal."
ld. at 379. W are not seduced by the State's argunent that
Acquah's authority and neans to discipline her subordinates, as

wel | as her acceptance of substantial profits® froman unlawfully

° W observe that the State expended great effort at trial
eliciting testinony regardi ng Acquah's substantial salary. W
assune that this was a strategic attenpt to dissipate any
synpathy the jury may have had for the defendant. Lest there be
any question, acquiring wealth is not and never has been a crine
in the State of Maryl and.
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i ncreased sal es volune, were sufficient for the jury to have found
her a wlling participant in an unlawful agreenent. The State
offered two federal cases in support of this argunent. United
States v. Msle Bus & Equip. Co., 967 F.2d 1227, 1236 (8th Cr.
1992); United States v. Gllen, 599 F.2d 541, 547 (3d Cr. 1979),
cert. denied, 444 U S. 866 (1980). These two federal antitrust
cases support the notion that managerial inaction is sufficient to
establish a crimnal conspiracy. |In federal price fixing actions,
however, the underlying crimnal "conduct is illegal per se".
Gllen, 599 F.2d at 547. The application of a per se rule for
managers of conpanies charged with conspiracy to conmt federa
price fixing crimes stens, therefore, from the nature of the
under|lying substantive crinmes. 1In any event, we do not consider
federal antitrust cases as very persuasive in our analysis of
Maryl and conspiracy | aw.
The comon | aw crinme of conspiracy in Maryl and

consists of the conmbination of two or nore

persons to acconplish sone unl awful purpose by

unl awf ul neans. The essence of a crimna

conspiracy is an unlawful agreenent. The

agreenent need not be formal or spoken,

provided there is a neeting of the mnds

reflecting a unity of purpose and design.
Townes v. State , 314 Md. 71, 75, 548 A 2d 832 (1988). There is no
fissure in Maryland's common | aw of conspiracy in which to | odge a

per se managerial conspiracy theory. W find nore conpelling the

federal case offered by Acquah that decided "a defendant's nere
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association with conspirators is not enough to support a conspiracy
conviction". United States v. Austin, 786 F.2d 986, 988 (10th G r.
1986). Certainly such a perspective is nore consistent with the
| aw of conspiracy as set forth in Towes and Jones. The evidence
produced at trial, however, denonstrated that Acquah did nore than
nmerely associate or fail to supervise properly.

Before we discuss the evidence of Acquah's participation in
the conspiracy, we nust review the law of theft as it applies to
her circunstances. Appel lant m sstates the law of theft in her
brief. She contends that even if there was sufficient evidence

that the docunents were stolen, the theft of the docunents occurred

before Acquah was involved in their use or distribution. She
boldly states in her brief that when her subordinates ". . . got
the HEQOL's fromtheir DHVH sources, the crime was conplete.” This
is an inaccurate statenent of the scope of crimnal liability for
theft. Theft is nore broadly defined than Acquah would have us
deci de.

The theft statute, Ml. Code Ann. art. 27, 8§ 342(a), provides
in part:

A person commits the offense of theft when he
willfully or know ngly obtains control which
is unauthorized or exerts control which is
unaut hori zed over property!'® of the owner and:

10 At oral argunent one issue addressed by counsel and
consi dered by the panel was whether the HEOL's could anmount to
property subject to theft. Property is defined in Md. Code Ann.
art. 27, 8 340 as anything of value, including information and
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(1) Has the purpose of depriving the
owner of the property; or

(2) WIllfully or know ngly uses,
conceal s, or abandons the property in such a
manner as to deprive the owner of the
property; or

(3) Uses, conceals, or abandons the
property knowing the use, conceal nent, or
abandonnent probably will deprive the owner of
t he property.

The theft alleged in the personal record count occurred not
only when the docunments were transferred from the governnent
officials to the first line of conspirators. It occurred first
when the governnent officials exerted control over the HEOL's for
t he purpose of depriving the owner of the information. Each tinme
the information was then transferred fromone party to another an
additional theft occurred. Each person took action to "exert
unaut hori zed control" over property that they knew belonged to
others. The State offered sufficient evidence of this theft. W
additionally note that theft is a continuing crine. See Gant v.
State, 76 M. App. 165, 543 A 2d 897 (1988), rev'd on other
grounds, 318 Ml. 672, 569 A 2d 1237 (1990). Theft was acconpli shed
while the HEOL's were in the CHP offices. Each person who

knowi ngly took possession of the HEOL's, for the purpose of

other intangible things of value. It is not necessary that the
property's value be quantified, but it nust have sone val ue.
Jupiter v. State, 328 M. 635, 616 A 2d 412 (1992). The fact
that the information, in the instant case, was sold by State

enpl oyees is sufficient evidence that it had sone tangi bl e val ue.
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wrongfully depriving the owner of the information therein,
commtted the crinme of theft and, if a party to the agreenent to so
deprive, joined the conspiracy.

In a search of the record for evidence that Acquah
participated in the conspiracy to gain access to or obtain the
information by theft, we need |ook no further than the testinony
regarding the neetings that Acquah conducted with her staff.
Testinony reveal ed that she instructed her staff on how to conceal
the property so as to avoid detection. Ohers testified that she
had distributed HEOL's on at | east one occasion. Additionally, the
State offered evidence that Acquah initially denied know edge of
the existence of HEOL's and indicated, on at |east one occasion,
t hat she woul d deny such know edge if asked.

Acquah, in defense of her conduct at the neetings, contends
t hat she consistently used the term"| eads", and not HEOL's, at the
sal es neetings. She asserts that |eads have various neani ngs at
CHP, many of which are legitinmate. Al t hough evidence of the
multiple definitions of "leads" was offered, we conclude that a
rational trier of fact, given the evidence of Acquah's actions and
her actions bespeaki ng a consci ousness of guilt, could have found
that she was referring to HEOL's at the sales neetings. Her
expl anati on was considered by the jury and apparently not believed.
Evi dence was produced that HEOL's were commonly referred to as
"l eads”. The jury could have nmade the perm ssible inference that
Acquah was referring to the HEOL's at the neetings. None of the
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other types of "leads" were illegally obtained and, therefore, not
necessary to conceal. A rational trier of fact could have
considered these factors, as well as Acquah's deneanor at trial,
and decided to disregard her explanation. The jury is the trier of
fact and is not obliged to believe the explanations or denials
offered by the defendant. Jones, 8 M. App. at 374. W concl ude,
therefore, that the evidence was sufficient to show that Acquah was
involved in a conspiracy to further the continuing crinme of theft
of the personal records as prohibited by Ml. State Gov't Code Ann.
88 10-611-627.

|

Acquah clains that the trial judge conmtted reversible error
by incorrectly instructing the jury concerning the law of
conspi racy. Her argunment is grounded on the judge's refusal to
utilize the proposed jury instructions supplied by her counsel
She clainms error in the instructions actually given regarding both
the nature of the agreenent and the level of intent required for a
conspi racy conviction. The first of two refused instructions
described the nature of the requisite agreenent as a "unity of
purpose and neeting of the mnds". The second contained a
requirenent that the jury find "specific intent".

W note from the outset that, upon the request of either

party, the judge is required to instruct the jury regarding the
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law. MCallumv. State, 81 Ml. App. 403, 410, 567 A 2d 967 (1990),
aff'd, 321 M. 451, 583 A 2d 250 (1991). The judge is not,
however, required to use the exact |anguage offered by either
party. Indeed, the trial judge possesses discretion to determ ne
the wording and detail of each instruction. MIlls v. State, 12 M.
App. 449, 463-64, 279 A.2d 473 (1971), cert. denied, 406 U S. 967
(1972). If the judge's instruction fairly covers the applicable
law, we shall deemit sufficient to avoid reversal. MCallum 81
M. App. at 410.

Acquah's proposed instruction enployed the "neeting of the
m nds" and "unity of purpose" |anguage found in Maryl and conspiracy
cases. E.g., Jones, 8 Ml. App. at 377. The fact that the | anguage
is so used, however, does not mandate its inclusion in jury
i nstructions. "It is not always appropriate to quote from
appel l ate decisions in jury instructions . . . ." State v. G ady,
276 Md. 178, 186, 345 A 2d 436 (1975); see also Flohr v. Col eman,
245 Md. 254, 262, 225 A 2d 868 (1967) (reasoning that the opinions
of courts are not addressed to juries and are not always
appropriate for use ininstructions to themy. The trial judge was
only obliged to instruct the jury correctly and fairly in | anguage
t he venirenen could understand. See Evans v. State, 28 M. App
640, 718-19, 349 A 2d 300 (1975), aff'd, 278 Md. 197, 362 A 2d 629
(1976). W conclude that the trial judge adequately fulfilled this

obl i gati on.
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The trial judge, regarding the nature of the agreenent

required to support a conspiracy conviction, instructed that:

[ c] onspiracy under our law is an agreenent or

conbination by two or nore persons to

acconplish crimnal or unlawful acts or to do

| awful acts by crimnal or unlawful neans

Ag}eénént exists if the parties to a

conspiracy cone to an understanding wth

regard to an unlawful act or purpose.
The terns "agreenent” and "understandi ng" are comonly used terns
that, for the purpose of jury instructions, are synonynous wth
Acquah' s proposed "neeting of the mnds" | anguage. W additionally
conclude the "unity of design and purpose" elenent was fairly net
by the judge's explanation that the parties had to "conme to an
understanding with regard to an unlawful act or purpose".

Simlarly, Acquah contends that the court's failure to

instruct on specific intent was erroneous and warrants reversal.
We acknow edge that conspiracy is a specific intent crine and that
such intent is an elenent prerequisite to a conviction. Regle v.
State, 9 Ml. App. 346, 351, 264 A 2d 719 (1990). Acquah requested
an instruction identifying the degree of intent required for the
crine. She asked the judge to informthe jury that "[s]pecific
intent requires nore than a general intent to engage in certain
conduct or to do certain acts." The trial court refused to use
that | anguage in its instructions. Instead, the court instructed

the jury that "the State nust al so prove that [Acquah] entered into

the agreenment or conbination with the intent that the crinme or
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crimes be commtted.” The judge's instruction, that the jury had
to find that Acquah actually intended to agree that the underlying
substantive crinme be conmtted, fairly and adequately inforned the
jury of the neasure of intent they nust find.

Finally, Acquah suggests that we should find error in the
judge's use of "knowingly" and "wllfully” in his theft charge
wi thout providing the jury with adequate definitions for these
terms. W need not address her contention as she did not object to
the instruction at trial on these grounds. Her sole objection, in
this regard, was based on a lack of evidence of theft. Her
argunment on appeal regarding the instruction has not been
preserved. See Bowmran v. State, 337 M. 65, 67, 650 A 2d 954
(1994).

LV.

A jury, consisting of eight African-Arericans and four
Caucasi ans, was chosen by counsel. After selection of the panel,
Acquah raised a Batson v. Kentucky, 476 U S. 79, 106 S. C. 1712
(1986) chall enge because the State had exercised all of its strikes
agai nst African-Americans, who in this case represented nore than
two-thirds of the jurors called to the box. The trial court
acknowl edged a prima facie challenge and required the State to
submt an explanation. Both parties consuned significant portions
of their briefs discussing the reasons given by the State for the

strikes. Initially, the State clainmed the potential jurors were
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struck because they did not appear to want to be in the courtroom
for an estinmated two week trial. The State additionally based at
| east sonme of the strikes on the verbal responses given to voir
dire. Wen the defense pointed out that none of the venire struck
by the State had responded verbally to any query, the State shifted
its rationale. The State ultimately maintained that it perceived
the individuals did not want to participate in the trial. The
State founded its strikes, in the words of the prosecutors, on
nothing "real scientific" and relied upon "body | anguage".

Acquah does not deny that the State can rely on body | anguage,
expressions, and alertness of the jurors. She additionally fails
to claimthat the reasons given by the State | acked at |east facial
race-neutrality. | nst ead, she hinges her assignnment of error on
the State's shift to what Acquah considers its "fallback” rational e
of body |anguage and non-verbal behavior. Essentially, Acquah
believes that the State's need to shift to a second set of reasons
for the strikes indicates both that the State's first attenpted
expl anation was fabricated and that the strikes were actually race-
based.

Nunmerous opinions of this State's appellate courts have
confronted Batson and the perenptory challenge. E.g., Harley v.
State, 341 M. 395, 671 A 2d 15 (1996) (per curiam; Hall v.
Martin, 108 M. App. 435, 449, 672 A 2d 143 (1996). After nearly

a decade of expansion and contraction of the perenptory strike
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debate under Batson, the required analysis when strikes are
chal |l enged has reached a tenuous equilibrium Under the process
originally set forth in Batson, and ultimately adopted in Gl chri st
v. State, 340 MJ. 606, 667 A 2d 876 (1995) and explained in Hall,
108 Md. App. at 449-56, our trial courts, when assessing clains of
i nproper discrimnatory perenptory strikes, nust conplete three
st eps. First, the conplaining party has the initial burden of
showing prinma facie inpropriety based upon the other party's
exercise of its perenptory strikes on an inpermssible
discrimnatory basis. Second, once the trial court determnes that
the prima facie burden has been net, the burden shifts to the
striking party to rebut the prinma facie case by offering any race
neutral explanation. This proffer need not be persuasive or even
pl ausi ble. Unless the striking party's explanation is inherently
discrimnatory, the assigned burden is overcone. Purkett v. Elem
_us __, ., 115S O 1769, 1771, 131 L. Ed. 2d 834 (1995);
Hernandez v. New York, 500 U S 352, 111 S. C. 1859, 114 L. Ed. 2d
395 (1991); Hall, 108 Md. App. at 453. Finally, the trial court
must determ ne whether the non-striking party has carried his
burden of proving purposeful discrimnation. Glchrist, 340 Ml. at
625; Hall, supra.

If the trial court finds the prosecutor's explanation
credible, thereis little left toreview Sinply put, if the trial

court believes the prosecutor's non-racial justification for the
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strikes, and that finding is not clearly erroneous, that is the end
of the matter. Hal |, 108 MJ. App. at 456. As we have clearly
st ated before:

In a practical sense, if, after the party
opposing the strike has presented a prim
faci e show ng, the proponent thereof proffers
a facially neutral reason that is accepted by
the trial court, then an appeal on Bat son
principl es has little, if any, chance of

success, given the credibility of t he
proponent offering the reasons is, as it is
generally, for the trial court - and not an

appel l ate court - to determ ne.
Id. (enphasis in original).

In the instant case, there is no dispute that Acquah raised a
prima facie challenge. Nor does Acquah contend that the
expl anation offered by the State was inherently discrimnatory.
Acquah, therefore, only questions the «credibility of the
prosecutors' explanation. Although we nmay question the notive of
the State's strikes and its need for a fallback position, the
deference that is now due a trial court's Batson findings controls
the nature of appellate review when the reasons given are facially
neutral. Hall, 108 Md. App. at 449.

We find sufficient evidence in the record to decide that the
judge was not clearly erroneous in believing the prosecutors’
expl anations. The prosecutors initially explained that they had
wat ched the prospective jurors' responses and reactions throughout
the jury selection process. The State clains that it sought to

elimnate those jurors exhibiting a poor attitude towards the
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possibility of participating in a two week trial. The State
purportedly struck a juror who was nappi ng and anot her who may have
been simlarly unconscious behind a pair of sunglasses. Q her
jurors were struck for hostility and nouthing expletives when
called to the jury box. In this case, the trial judge did not
accept the reasons given by the State for its strikes without first
considering their nerit. The judge questioned the prosecutors
about the strikes and acknow edged that he had noticed sone of the
sanme traits cited by the State. W cannot conclude that the trial
judge was clearly erroneous and, therefore, we will not reverse on

Bat son grounds.

V.

In her final effort to reverse her conviction, Acquah contends
that the judge bel ow, by word and deed, nmade it evident to the jury
t hat he wanted the defendant convicted. She asserts that the trial
j udge took nunerous partisan actions to further the State's case
and, thereby, denied Acquah a fair trial. Essentially, Acquah
charges the judge with inproper conduct. In support of this final
argunent, Acquah specifies seven instances of alleged m sconduct by
the trial judge. Acquah alleges that the trial judge:

1) sua sponte challenged defense strikes on
Bat son grounds;

2) interrupted defense counsel's opening

statenent and called defense counsel to the
bench for arguing during the opening;
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3) began questioning a witness in front of the
jury;

4) on nunerous occasions, cause reiteration of
evi dence favorable to the State in front of
the jury, claimng an inability to hear;

5) interrupted defense counsel's cross-
exam nation of a co-conspirator after, on the
previ ous day, objecting to defense counsel's
cross-exam nation and encouraging the State to
obj ect ;

6) wongly allowed testinony elicited by the
State into evidence while refusing to accept
certain testinony supporting the defense; and
7) refused to instruct the jury regarding the
law of conspiracy enploying the |anguage
proposed by defense counsel.

We first note that Acquah, in her final argunment, does not
suggest that we assign error for any of the above seven categories
individually. She asserts that these incidents, considered in the
aggregate, are conpelling evidence of judicial bias. W need not
reach such a determ nation as Acquah has not preserved this issue
for appeal. Acquah did not, at any time during the trial that she
has pointed us to or that we could find in our review, contend that
t he judge was enbarking on a course of inproper conduct that either
warranted recusal or a mstrial. Neither did she seek any
particular relief fromthe trial judge with respect to this all eged
pattern of conduct. As we have previously required,

[ We recogni ze that counsel is in a precarious
position when he or she believes that the
trial judge, by his actions, has caused harm
to his or her client's case. The dilenma is
he or she nust choose between, on the one
hand, renmaining nute and not protecting a
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client's interest or, on the other hand,

incurring the wath of a trial judge in an

effort to preserve a record on which the | ower

court's actions may be revi ewed.

Neverthel ess, it is incunbent upon counsel to

state with clarity the specific objection to

t he conduct of the proceedi ngs and make known

the relief sought.
Braxton v. Faber, 91 M. App. 391, 407, 604 A 2d 543 (1992).11

Acquah chose to assign error, not to the propriety of the

trial judge's actions, but to the "pervasive assi stant prosecutor
role played by the learned trial judge below'. In order to
preserve this issue for appeal, Acquah nust first have objected to
the individual i1nstances of inproper conduct. See McMIlian v.
State, 65 M. App. 21, 26, 499 A 2d 192 (1985) (holding that
appel l ant waived review by failing to object at trial to ten of
twel ve all eged i nstances of m sconduct). Acquah did not interpose
an objection with respect to at |least two of her alleged seven
i nstances of m sconduct, i.e. the judge's questioning of wtnesses

and reiteration of evidence favorable to the State. A third

1 We note that this Court held, in Suggs v. State, 87 M.
App. 250, 257-58, 589 A 2d 551 (1991), that counsel had not
wai ved the right to appeal his conviction on the grounds of
judicial msconduct by failing to object. |In that case, however,
we concl uded that counsel for the appellant rightfully feared
that he would "incur the great wath of the already outraged
trial judge". |[1d. at 258; see Hosain v. Mlik, 108 Md. App. 284,
297, 671 A.2d 988 (1996). W can find no hint of outrage on the
part of the trial judge in the instant case. W did note several
i nstances of what, in context and | anguage, appeared to be good
nat ured sparring between the judge and defense counsel, who,
incidently, were fornmer judicial colleagues. Defense counsel
shoul d hardly perceive error in such exchanges in which he not
only participated but occasionally, not surprisingly, instigated.
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instance, the allegedly inproper jury instruction regarding
conspiracy, was raised in this appeal and decided not to be error.
This | eaves Acquah with, at nost, four instances of m sconduct upon
whi ch her allegations nust rest.

W will not address these four individually. Although Acquah
objected to each incident, she failed to object to the "pattern of
i nproper conduct”. It is the "pattern” of the judge's conduct that
she asks us to review, not the propriety of the individual
I nst ances. It is, therefore, to this "pattern" that she was
required to object at trial. In order to gain review of the
conduct and actions of a trial judge, the aggrieved party nust (1)
raise the issue during trial, (2) nake a record with facts set
forth in reasonable detail to show the purported bias of the court,
(3) factual assertions supporting the claim nust be made in the
presence of the judge and opposi ng counsel, (4) the party nmust not
be anbivalent in setting forth his or her position regarding the
judge's actions, and (5) the specific relief sought must be stated
with particularity. Braxton, 91 Ml. App. at 409; see Surratt v.
Prince George's County, 320 Md. 439, 467 n.9, 578 A.2d 745 (1990)
(di scussing the procedures for requesting recusal of a biased judge
and the notivation for such procedures). Acquah fails to clear
even the first hurdl e because she did not properly raise the issue
of i nproper conduct at trial and give the judge an opportunity to

act accordingly. We shall not, therefore, conduct any further
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anal ysis of the propriety of the trial judge' s actions.
We conclude that Acquah's conviction, although adroitly

contested at trial and before our Court, shall stand affirned.

JUDGEMENT AFFI RVED,
COSTS TO BE PAI D BY

APPELLANT.
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