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At stake in this case are the interests of tw parents and
their severely disabled four year old in continuing their parent-
child relationship, even though the child nmay never be able to live
with either parent. M. “A’” and Ms. “A’ appeal froma decision to
termnate their parental rights in order to nake Victor Aeligible
for adoption.

We shall vacate the judgnent and remand to the G rcuit Court
for Prince George’s County, because it failed to nake required
factual findings or to explain why term nating the As’ parenta
rights isin Victor’s best interests. On remand, the court and the
Prince CGeorge’s Departnent of Social Services (DSS) nust consider
whether this is one of the rare cases in which a foster care
per manency plan is in the child s best interest.

FACTS AND LEGAL PROCEEDINGS

Victor

Victor A was born on March 26, 2000 to Ms. A and M. A ' He
tested positive for cocaine and anphetamnes at birth and was
di agnosed with severe nental and physical disabilities, including
cerebral pal sy. Hi s diagnoses include Mental Retardation,
Dysphagi a, Myopi a, Ref | ux, G obal Devel opnent al | mpai r nent
M crocephal y, Encephal opat hy, and Failure to Thrive. Victor cannot
speak or wal k, nor is he expected to be able to do so.

Victor is wunable to control his head or any of his
extremties, because he is severely spastic and cannot sit up

unai ded. He is given Valium to help this, as well as other

Ms. A and M. A divorced after Victor’s birth.



nmedi cations to decrease nuscle spasns, drug treatnents through a
nebul i zer four tinmes daily, and nose spray to help keep his |ungs
and breathing passages open. He has several contraptions,
including a tunble form a stander, and a straight sitter, which
are used to stretch his nuscl es whil e keepi ng hi msafe and upri ght.

Victor is unable to hold anything for very long. He uses a
wheel chair, braces to keep his legs straight, and a wedge to lie
on. He is nearsighted, despite “lazy eye” surgery. He wears
gl asses but no one knows how nuch they really help his sight.
Victor also requires nedicines to help himvoid his bowels; he was
not toilet trained at the tine of these term nation of parenta
rights (TPR) proceedi ngs, needing to be changed every two or three
hours.

In order to prevent deformties that can result from the
contraction of nuscles and to help inprove notor skills, Victor
recei ves physical and occupational therapy, as well as speech
t herapy. Through treatnents, it is hoped that Victor wll be able
to grasp objects, sit up on his own, and possibly even |l earn to use
a nessage board to communi cat e.

Because Victor has a swall ow ng di sorder, he can be fed only
through a gastronony tube (G tube). H's acconpanying reflux
di sorder is managed daily by three different nedications and
gradual feeding using his G tube.

Over a 24 hour period, Victor gets nedication every hour or
two. He sleeps in a hospital cribwith side rails and suffers from

sl eep apnea; therefore he has to be watched through the night.



Vi ctor sees nunerous doctors including a physical nedicine doctor,
a pul nonol ogi st, an opt honol ogi st, a neurol ogi st, a gastrol ogi st,
a pediatrician, and an orthopedi st as part of his care. Victor’s
foster nother, Jackie Plum ey, said that Victor “pretty nuch has a
doctor for every system he has.”

Since he began residing at Plumey’s hone in April 2001,
Vi ctor has gai ned wei ght and generally seens to be a happy, well-
mannered child. Victor is aware of his surroundings and is able to
communi cate on sone level. He shows his pleasure by smling or
gi ggl i ng when he i s happy or crying and gri nmaci ng when he i s upset.
He can select between two toys or show his like or dislike of a
tel evi sion program He also no longer cries when his caretaker
| eaves himbriefly, if she explains to himthat she will return in
a noment.

Vi ctor responds to people he knows, including his parents and
his foster nother. Both M. A and Ms. A have court-approved
visitation with Victor. Vi ctor recognizes each parent and
expresses happi ness when they arrive. He enjoys their visits. Al
agree that both parents |ove Victor and express that |ove in these

visits.

Mr. A’s History And Interactions With Victor

Vi ctor was discharged fromthe hospital in July 2000, to the
care of Sonya Harris, one of Ms. A's sisters. Neither Ms. A nor
M. Awas able to take Victor because Ms. A was an active substance

abuser and M. A was being assessed for substance abuse as well.
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M. A agreed to be tested in order to prove that he was not taking
dr ugs. The results were negative. There has never been any
i ndi cation of substance abuse by M. A

In |ate Cctober, however, Victor was noved into therapeutic
foster care with Mary Quding because Ms. A alleged that Harris’
fifteen-year-old son had sexually abused Victor. The DSS did not
believe that M. and Ms. A were ready to assunme custody and care of
Victor. The abuse allegations were later ruled out and Harris was
of fered the opportunity to resune custody of Victor. She declined
because she was angry with Ms. A

Wiile Victor was in @Quding’s foster care, M. A had
unsupervi sed visitation with Victor fromWdnesday t hrough Sat ur day
or Sunday of every week. M. A was awarded full custody of Victor
in January 2001. The court authorized only supervised visits for
Ms. A, however, nostly due to concern about her nental health.

M. As custody was rescinded three nonths |ater, because
Victor’s nedical needs were not being net and the DSS suspected
that Victor had been left in M. A's unsupervised care, in
violation of the court order granting M. A custody. M. A had
been relying on relatives of Ms. A for Victor’s care during the
day. These arrangenents changed on a daily basis. Victor’'s
therapi sts had great difficulty locating Victor for his treatnents,
frequently having to call several hones to find out where Victor
was that day. As a result, Victor often did not receive necessary
I n-home servi ces.

When Victor was returned to therapeutic foster care in April,



he was adjudicated a child in need of assistance (CINA). Victor
was placed with Jackie Plum ey, who continued to care for him
through the tine of the TPR proceedi ngs.

Pl um ey described Victor’'s emaciated and feverish condition
when he arrived:

He was a ness. He was crying hysterically
nonstop not only the first few hours but
alnost for the first week. H's body itself
was— he was quite enaci ated. He was very |ight
i n weight. He wei ghed 17 pounds, | believe, 17
sonmething. Hs skin itself had a big rash on
it around his neck from drooling, |’'m sure

because it was an eczena-type thing. He had a
quarter size or larger wulceration on the
inside of his lip, bottom Iip where he was

just biting, and | had never seen anything
quite so bad, actually. It had to be very
painful. He was in dire need of nedical
attention.

Plumey re-enrolled Victor in the Rare and Expensive Medical
Program (REM to obtain the equipnment he needed because those
services had | apsed. She also had his prescriptions refill ed.

After Victor was returned to foster care, M. Aresided in the
basenent of soneone el se’s hone, where he could not take Victor on
a pernmanent basis. M. A agreed to find other housing and to
arrange for appropriate daycare for Victor. Although he had the
financial neans to secure suitable housing, he was reluctant to
undertake that expense until he could be sure that Victor would
live with him

M. A signed service agreenents on June 6 and August 26, 2001,
in which he promsed to take parenting classes for parents of
children with special needs. DSS caseworkers referred M. A to
three prograns and wote to the one that he sel ected, advising of
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Victor’s condition and M. A s need for training. M. Adid attend
some of Victor’s nedical appointnents, as well as educational
neeti ngs concerning children with special needs.

M. A continued to visit Victor after he returned to foster
care at the Plum eys. According to Plumey, M. A was satisfied
with that arrangenent. He initially told her that he did not think
he could take care of Victor because, at least in his native
Nigeria, “that’s the nother's job.” Plumey told him about the
services that would be available to him and told him about a
conference for children with cerebral palsy, which he attended.
Neverthel ess, M. A continued to observe that “[i]t’s ny culture
that the wonman takes care of the children.” M. A later disputed
that he said caring for children is the woman’s | ob.

Al though M. Aand Victor initially had unsupervi sed over ni ght
visits away from the Plunleys, those were reduced to day visits
because M. A did not give Victor the right anmount of medication.?
M. As visits were rescheduled fromten in the norning until six
at night so that Victor would need no food or nedication during
that time period.

According to Plunm ey, since Victor was placed in her care and
been placed on a very regular reginme of nedication, therapy, and

sust enance, he has becone

Pl um ey expl ai ned that, for three weeks, she had neasured out
t he exact dosage of the nedication that needed to be adm ni stered
during an overnight visit and gave it to M. A The first week no
medi cati on was gone, the second week too nuch was gone from one
bottle and too little fromthe other, and the final week Victor’s
nmedi cati ons again were not adm ni stered properly.
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a delightful young man. Hi s personality has
bl ossoned. He’'s less irritable. Physi cal |y
the things that were wong are gone, the rashy
skin. He's well hydrated now The ul cerations
that he had in his nmouth heal ed up and they' re
not present. Wen Victor first canme to ne he
was so irritable that | alnost didn't keep
hi m

Ms. A’s History, Diagnoses, And Interaction With Victor

At the time of Victor’'s birth and hospital rel ease, Ms. A was
an active cocaine and alcohol abuser who was not undergoing
treatment. Ms. A was referred to the Treatnent of Mdthers of
Addi cted Newborns (TMAN) progrant while Victor was still
hospitalized followi ng his birth.

TVAN then referred Ms. Ato the Children and Parents Program
(CAP), which offers outpatient substance abuse and nental health
therapies. M. A began treatnent there on June 2, 2000. She was
expected to submt to urinalyses and go to treatnent sessions three
days a week. Ms. A attended sessions on June 5 and 7, but did not
conme again until June 30. Her first urinalysis tested positive for
cocai ne and two other tests were positive for al cohol.

TMAN referred Victor to the DSS because Ms. A had m ssed so
many sessions. M. A clained that she had been unable to attend
the CAP sessions because she was visiting the hospital for
instruction on Victor’s care. The hospital denied that she

recei ved such instruction.

Ms. A eventually returned to the CAP program which she

STMAN was created by the DSS and the Prince George’s County
Heal t h Departnment to hel p babi es born affected by heroin or cocai ne
and their nothers.



attended on a fairly regular basis, though she did |apse
occasionally. M. A was allowed supervised visits at first, and
| at er unsupervised visits with Victor. By October 2000, M. A and
Ms. A were allowed to have extended visits with Victor

Kat hl een School ey, Victor’'s DSS caseworker, related her
concerns about Ms. A's handling of Victor during her visits. She
stated that Ms. A did not support his head, which he cannot support
hinmsel f, letting it “flop.” She also “scrunched up” his |legs, an
action that exacerbates the constriction in his chest and stomach,
and thus puts pressure on his abdom nal area. Nurse Karole
Ozkirbas reported that, although Ms. A had been taught the proper
way to hold Victor, she often handled himin an unsafe manner.
Jackie Plum ey testified that Victor had vom ted on occasion after
visits wth Ms. A possibly due to her inproper handling of him

In order to gain custody of Victor, Ms. A was required to
have psychol ogi cal, sociol ogical, and psychiatric evaluations; to
conpl ete parenting skills classes for the parents of special needs
children; to engage in nental health therapy; and to participate in

substance abuse treatnment.* Ms. A was discharged from the CAP

‘Ms. A was presented with a series of service agreenents from

the time Victor was born. On August 17, 2000, Ms. A signed a
service agreenent promsing to continue her participation in the
CAP program and to attend parenting training. She did so. Wen
Victor was placed with Jackie Plumey in April 2001, M. A was
presented another service agreenent, asking her to undergo a
psychol ogi cal eval uation, participate in substance abuse treat nent
and urinalyses testing, and take parenting classes for Victor’s
speci al needs. She returned the agreenent unsi gned, expl ai ni ng that
she disliked the caseworker’s statenent that Victor was nentally
retarded in addition to having cerebral palsy. M. A received a
substantially simlar service agreenent on June 29, 2001. She
(conti nued. . .)



programon May 2, 2001, because she noved to Washington, D.C.  Her
CAP t herapi st, however, felt she required further treatnment. She
referred Ms. A to another nmental health treatnent programin the
District of Colunmbia. M. A did attend these prograns as well as
a United Cerebral Pal sy parenting class.

Ms. A was exam ned by Jamal Lewis, Ph.D. over two sessions on
August 19 and October 5, 2002. Although the juvenile court had
rel eased Ms. Afromcourt-ordered drug testing 30 days earlier, she
reported to Lewis that she was living in a “crack” house, had
consuned alcohol in the preceding thirty days, and had tested
positive for cocaine recently.

Dr. Lewi s recommended substance abuse treatment and i ndi vi dual
mental heal th counseling. A DSS caseworker tried to obtain nedical
assistance for Ms. Ain the District of Colunbia, where Ms. A was
residing at the tine, so that her therapy woul d be paid for w thout

having to travel to Maryland for treatnent. The caseworker was not

*(...continued)
again refused to sign.

After the DSS changed t he permanency pl an to adopti on, on June
14, 2002, Ms. A executed a service agreenent, agreeing to another
psychol ogi cal evaluation, random drug testing, substance abuse
treatnment, and parenting courses specifically designed for the
parents of children with special needs. M. A conplied with those
requi renents and noved into the Shepherd s Cove shelter, which
required drug testing for its residents.

Ms. A received another draft service agreenent on August 9,
2002, but stated that she wished to review it with her counsel
before signing. The caseworker never received a response from M.
A. On Septenber 20, the caseworker mail ed anot her draft agreenent,
this tine to both Ms. A and her counsel. But she never heard back
fromeither of them M. A simlarly failed to respond to draft
service agreenents given to her on Decenber 12, 2002 and June 12,
2003.



able to ascertain a honme address for Ms. A and Ms. A did not
provi de one. For that reason, the caseworker could not secure
medi cal assistance for Ms. A fromCctober 2002, when Dr. Lewi s nmade
t he recomendati on, to January 2003, when Ms. Avoluntarily entered
Bet hany Wonen’s Center in N Street Vill age.

From January 2003 until the TPR hearing, Ms. A was in the
Bet hany Wonen’ s Center program residing at the Luther Place N ght
Shelter. At the shelter, she is not permtted to have any chil dren
living with her, though she had tried to obtain a placenent in
transitional housing, but found it woul d be possible only if Victor
was i n her custody. She had to renmain on the canmpus of the shelter
all the time for the first ninety days she was there, except when
she had nedi cal appointnments or had to attend mandatory AA or NA
nmeeti ngs. She had randomuri nal yses approxi mately once a nonth. At
the time of the TPR hearing, her results had all been negative.

Ms. A also received therapy from Community Connections, a
psychiatric day program providing nental health services and
t herapeutic case managenent. M. A attends both group therapy and
i ndi vidual therapy sessions covering issues of nental health,
subst ance abuse, and personal welfare in general, as well as anger
managenent, probl em sol ving, and copi ng.

Ms. A al so was eval uated by David Paul Faygo, Ph.D. on May 28
and June 4, 2003, in accordance with a court order. Dr. Faygo
testified at the TPR hearing that he reviewed a great deal of past
I nformati on, previ ous nedi cal records, court reports, and

correspondence before the evaluation. After a two hour clinical
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i nterview and psychol ogi cal testing, he concluded that she has an
Axi s 1 di agnosis of del usional disorder, which he thought was part
of a Type Il Bipolar D sorder, a major nood di sorder characterized
by states of high energy, sleeplessness, delusions, and actions
that reflect inpaired judgnent and decision-naking. He al so
determined that she has an Axis 2 diagnosis of narcissistic
personality disorder wth paranoid schizoidal and obsessive
compul sive traits, which are common in persons with Type Il Bi pol ar
Di sor der.

Dr. Faygo recounted Ms. A's difficult history arising fromher
nother’s nental illness, depression, and nervous breakdowns, and
from sexual abuse she experienced as a child. He di agnosed her
wi t h pol ysubst ance dependence in early partial rem ssion, meaning
that she was in a treatnent program and had been substance-free
fromfour to six nonths. He explained that, at this early stage of
recovery, she was at risk of relapsing.

In Faygo’'s professional experience, a woman wth M. A's
di agnoses and in her situation could care for a child, but it would
affect her ability to function well. He felt that, even though M.
A was trying to be able to take care of her child and to conply
with the service agreenent requirenments, Victor’s enornous needs,
both devel opnental and nedical, are enough to overwhelm two
parents, let alone one. He testified that he “could not see how
[Ms. A] would ever be capable of providing for his care.”

Change In Permanency Plan

On May 28, 2002, 13% nonths after Victor was placed in the
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Plum eys’ care, the primary permanency plan for Victor was changed
fromreunification with M. A to adoption. On Decenber 12, at a
revi ew and permanency planning hearing, the court granted the DSS
limted guardi anship; ordered Ms. A to continue drug testing and
counseling for her substance abuse and nental health needs; and
ordered M. A to attend training for parents of children with
cerebral palsy, to secure housing suitable for Victor, and to
obtain an attorney. It reduced both parents’ visits to once a
nont h. The day before, the DSS had petitioned the court for a
termnation of parental rights with the right to consent to
adopti on.
Joan Terry, Victor’s caseworker at the tine, testified that
one reason for the change in the permanency plan was that she saw
no nmovenent on M. A's part. She only wanted to reunify Victor
with his father, due to Ms. A s substance abuse, nmental health
probl enms, and housing situation. Terry asked for the change
because
[iI]t had been at Jleast 15 nonths and
reuni fication had not occurred, and that’s one
of the policies that all of us in foster care
know about. Not only that, there was no
movenent on M. A's part and | could not sit
on this case and just hold it.

When asked, “did you consider leaving Victor wwith Ms. Plum ey and

just letting [the parents] visit?” Terry expl ai ned:
No. . . . There has to be some novenent on
these cases. That’'s part of policy. | nean,
sonebody has to do sonething. It has to nove
toward a goal of stabilization for the child,
and if the child can be adopted by a famly
because their owm famly isn’t doing anything
and are not capable then that’s the way it
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should be. So why would | just leave a kid in
a foster hone .

Terry al so rul ed out a permanent foster care placenment because
Plum ey planned to retireintw to three years. Kathl een School ey,
t he casewor ker who succeeded Terry, confirnmed that a plan to | eave
Victor in long-termfoster care while allowing the As to continue
visits “was ruled out.”

The Decision

At the end of the TPR hearing, the circuit court found that
“Victor . . . has an awareness that his parents are special peopl e,
and he reacts to themas well as his foster parents, whomhe reacts
to as special people.” Gven Ms. A's history of nental illness and
subst ance abuse, however, “the return of Victor, Jr., to his nom
does pose an unacceptable risk to [his] future safety[.]” In
contrast, the court stated that it could not nmake a sim |l ar finding
with respect to M. A

Al t hough the court was satisfied wwith M. A s parent training
efforts, it found M. A's failure to find housing appropriate for
Victor troubling. The court discounted M. A's assurances that, if
Victor were to be returned to his care, he would secure suitable
housi ng, finding that “M. A has not really put hinself in a better
position to deal with Victor, Junior’s problens, that there is
little likelihood that those conditions will be remedied at an
early date so the child can indeed return to the natural parent in
the i mediate future.’

The court determined that Victor was receiving better care
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through the foster care placenent arranged by the DSS than his
father could give him At the end of the August 14 hearing,
however, it reserved decision on “whether it is in the best
interests to termnate his parents’ rights[.]” |In a Septenber 29,
2003 written order, the court “conclude[d] that it is in the best
interests of Victor [Al for termnation of his natural parents
rights[.]” It granted the DSS s petition for guardi anship with the
right to consent to adoption and/or long termcare, but also

[ f ound] t hat unti | such time as the

“Department” identifies such adoptive or |ong-

term resource, that it 1is 1in the Dbest

interests of Victor [A] to continue visitation

with [Ms Al and [M. A] under the supervision

of the “Departnent.”

Ms. Aand M. Afiled this tinely appeal.

DISCUSSION

Termination Of Parental Rights

The proper starting point for |egal
anal ysis when the State involves itself in
famly rel ations IS t he f undanent al
constitutional rights of a parent. Certain
fundanmental rights are protected under the
U.S. Constitution, and anpong those rights are
a parent’s Fourteenth Anmendnent i berty
interest in raising his or her children as he
or she sees fit, w thout undue interference by
the State.

In re Yve S., 373 Md. 551, 565 (2003). The right to rear one’ s own
child is a basic civil right that cannot be taken away w thout
clear justification, under both federal and Maryland | aw. See id.
at 566-67.

But “[t]he rights of a parent in the raising of his or her
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children . . . are not absolute.” Id. at 568. In sone
ci rcunst ances, “application of an absolute right of the parent
would fail to produce a just result.” Id. “[When clear and
convi ncing evidence exists that the child s best interests are
served by termnation[,] a parent’s constitutional right to parent
his child [my] be permanently foreclosed.” In re
Adoption/Guardianship Nos. J9610436 and J9711031, 368 Ml. 666, 692-
93 (2002).

A court considering whether to term nate parental rights nust
give “primary consideration to the safety and health of the
child[.]” M. Code (1984, 1999 Repl. Vol., 2003 Cum Supp.), 8 5-
313(a) of the Famly Law Article (FL). “[I]n alnost all cases, it
Is in the best interests of the child to have reasonabl e maxi mum
opportunity to develop a close and loving relationship with each
parent.” In re Adoption/Guardianship J9610436, 368 M. at 670.
For that reason,

[t]he best interests of the child standard
enbraces a strong presunption that the child s
best interests are served by nmaintaining
parental rights. If it were otherw se, the
nost di sadvantaged of our adult «citizens
al ways would be at greater risk of 1o0sing
custody of their children than those nore
fortunate. Those of our citizens coping with
enmotional or nental difficulties could be
faced with such discrimnation.
In re Yve S., 373 Ml. at 571 (citations omtted).

For children in foster care, both the |ocal social services

department and the court nust consider whether the i ndividual
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child's health and safety is being conprom sed by the long term
effects of foster care. Federal and state governnents have
recogni zed that |ong periods of foster care may harm the very
chil dren whomthe foster care systemis designed to protect. They
have undertaken reasonable steps to prevent childhoods spent in
“foster care drift” — the legal, enotional, and physical |inbo of
tenporary housing with tenporary care givers. The federal
"Adoption Assistance and Child Welfare Act of 1980," codified at 42
US. C 88 670-79, was enacted to redress the grow ng problem of
chil dren spendi ng substantial amounts of their childhood in foster
hones. See id. at 572; In re Adoption/Guardianship No. 10941, 335
Mi. 99, 104 (1994).

To conmply with federal nandates in that act,

the Maryland Ceneral Assenbly . . . enacted
legislation . . . . for those children
coonmitted to a local departnment of social
services . . . requir[ing] [the departnent] to

devel op and inplenent a permanency plan that
isin the best interests of the child. F.L. §
5-525.

In devel oping the permanency plan, the
departnment is required to consider a statutory
hi erarchy of placenment options in descending
order of priority. F.L. 8 5-525(c). First
and forenost, the departnment nust consider
returning the child to the child s natural
parents or guardians. F.L. 8 5-525(c)(1). |If
reunification with the biological parents is
not possible, the departnent nust consider
placing the child with relatives to whom
adopti on, guardi anship, or care and custody,
in descending order of priority, are planned
to be granted. F.L. 8 5-525(c)(2). | f
pl acenment with relatives is not possible, then

16



the departnment mnust consider adoption by a
current foster parent or other approved
adoptive famly. F.L. 8 5-525(e)(2)(3)(1).
Only in exceptional situations as defined by
rule or regulation is a child to be placed in
long termfoster care. F.L. 8 5-525.

If it is determned that reunificationis
not possible and that adoption is in the
child s best interests, . . . . the departnent
is required to petition the circuit court for
guar di anshi p pursuant to F.L. 8 5-313. If the
circuit court finds by clear and convincing
evi dence, after considering the statutorily
enunerated factors, that it is in the best
interest of a child previously adjudicated a
CINA for parental rights to be term nated, the
circuit court has authority to grant the
departnment’s petition for guardi anship. Such
award carries with it the right for the
departnent to consent to the adoption of the
child. F.L. 88 5-311 and 5-317(f).

The overriding theme of both the federa
and state legislation is that a child should
have permanency in his or her |life. The valid
premise is that it is in a child’'s best
interest to be placed in a permanent home and
to spend as little time as possible in foster
care. Thus, Title 5 of the Famly Law Article
seeks to prevent the need for renoval of a
child fromits honme, to return a child to its
honme when possible, and where returning hone
is not possible, to place the child in another
per manent placenent that has |egal status.

In re Adoption/Guardianship 10941, 335 Md. at 105-06 (enphasis
added); see In re Yve S., 373 MI. at 575-76.
Foster Children With Special Needs
Toget her, sections 5-313, 5-525, and 5-525.1 of the Fam |y Law
Article, along with M. Code (1974, 2002 Repl. Vol., 2003 Cum

Supp.), section 3-283 of the Courts and Judicial Proceedings
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Article (CJ), conprehensively govern termnation of the rights of
parents whose children are in foster care.® Section 5-525(b)
requires the DSS to “devel op and inpl enent a permanency plan that
isin the best interests of the child” at the sanme tinme that it is
“provid[ing] tinme-limted famly reunification services to a child
pl aced i n an out-of-honme placenment and to the parents . . . of the
child, in order to facilitate the child s safe and appropriate
reunification within a tinely manner[.]” The DSS nmay neke
“[r]easonabl e efforts to place a child for adoption or with a | egal
guardian . . . concurrently with . . . reasonable efforts” to
reuni fy and preserve the famly. FL § 5-525(d)(3).

In creating and structuring the foster care system the
General Assenbly recogni zed that children with significant physi cal
or nental health challenges are likely to have special needs within
the system For exanple, to ensure that famlies are not separated
solely as aresult of the financial burdens arising froma child’ s
speci al needs, the General Assenbly directed that

[a] child may not be commtted to the custody
or guardianship of a |local departnent and
placed in an out-of-home placenent solely
because the child s parent or guardian | acks

shelter or solely because the child s parents
are financially unable to provide treatnent or

*Foster care placenents may be nmade on a short term basis,
generally for 180 days or less, under a voluntary placenent
agreement. See FL 8 5-525(a)(1). Alternatively, a child may be
pl aced into foster care by a juvenile court that determ nes he or
she has been “abused, abandoned, negl ected, or dependent” and in
need of an out-of-hone placenent. See id.
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care for a child wth a devel opnental
disability or nental ill ness.

FL 8 5-525(c)(2)(i). Nor may a child with special needs be pl aced
into foster care for the sole purpose of “obtain[ing] treatment or
care related to the child s disability that the parent is unable to
provide.” FL 8 5-525(a)(2)(i).

In light of the different circunstances frequently presented
by devel opnental | y di sabl ed and ot her speci al needs children in the
foster care system the General Assenbly also established
exceptions to certain time franes designed to prevent children from
| anguishing in foster <care |inbo. There are a host of
| egi sl atively mandat ed deadl i nes designed to reduce the anmpunt of
time that a child spends in foster care.® And the declared
| egislative policy is that “[e]very reasonabl e effort shall be nade
to effectuate a permanent placenent for the child wi thin 24 nonths
after the date of initial placenent.” CJ 8 3-823(h)(3).

In nost cases, if the DSS concludes that adoption is in the
best interest of a child who has been in foster care for 15 of the
| ast 22 nonths, term nation of parental rights proceedi ngs nust be
initiated within 120 days. See FL 8 5-525.1(a)-(b). Concurrent

with the term nation proceedings, “the local departnent shall

®For exanple, voluntary foster care placenents are intended to
last “no nore than 180 days.” See FL 8 5-525(a)(1)(i). For
children who have been declared CINA, a permanency plan hearing
nmust be held wthin 11 nonths of when a child entered foster care.
See CJ 3-823(b)(i).

19



i dentify,

for adoption, guardi anship, or other pernmanent placenent.”

525.1(c).
But t
per manency

foster chi

recruit, process, and seek to approve a qualified famly

FL § 5-

he General Assenbly also recognized that the need for

reflected in these tine frames may be different

Idren with special devel opnental, physical

health needs. It explicitly provided that a child

may remain in an out-of-honme placenent under a
vol untary placenment agreenent for nore than
180 days i f t he child s di sability
necessitates care or treatnent in the
out - of -honme placenment and a juvenile court
makes a finding that continuation of the
placenent is in the best interests of the
chil d.

FL 8 5-525(a)(2)(ii). It also nade clear that

FL 8 5-525
be constr
petition”)

One legislatively approved alternative to adoption and

at t endant

[a] local departnment is not required to file a
petition [for term nation of parental rights]
. . . if . . . the local departnment has
docunented in the case plan . . . a conpelling
reason why termnation of parental rights
woul d not be in the child s best interests; or

the |l ocal departnment has not provided
services to the famly consistent with the
time period in the local departnent’s case
plan that the local departnent considers
necessary for the safe return of the child to
the child s hone.

for

or nent al

.1(b)(3). See also FL 8§ 5-525.1(d)(“This section may not

ued to . . . require a local departnent

term nation of parental rights is foster
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section 5-525(e)(2) directs |local departnents to “consider
permanency plans [] in [a] descending order of priority[,]” with
adoption generally favored over foster care plans. The Genera
Assenbly nevertheless left open the possibility that the |oca
departnment mght determine that the lower priority option of
“permanent foster care with a specific caregiver” or “long term
foster care” would be in achild s best interest. CJ section 3-823
requires courts to follow the sanme priority, but explicitly
recogni zes that a court may decide that permanent or long term
foster care is appropriate for children with special needs:

(e) Determinations to be made at hearing. — At

a permanency pl anni ng hearing, the court shal

.. . (1) Determne the child s permanency

pl an, which may be:

(i) Reunification with the parent or guardi an;

(ii) Placement with a relative for:

1. Adoption; or
2. Custody and guardi anshi p;
(ii1) Adoption by a nonrelative;
(iv) Guardianship by a nonrel ative;

(V) Continuation in a specified placement on a
permanent basis because of the child’s special
needs or circumstances;

(vi) Continuation in placement for a specified
period because of the child’s special needs or
circumstances; Or

(vii) Independent |iving .

(f) Continuation of placement for a specified
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period. — The court may not order a child to
be continued in a placement under subsection
(e) (1) (v) or (vi) of this section unless the
court finds that the person or agency to which
the child is committed has documented a
compelling reason for determining that it
would not be in the best interest of the child
to:

(1) Return hone;

(2) Be referred for termnation of parental
rights; or

(3) Be placed for adoption or guardianship
with a specified and appropriate relative or
| egal guardian willing to care for the child.
(Enphasi s added.)

The As’ Challenges To Termination
W use three different standards in reviewwing a circuit
court’s decision to term nate parental rights. First,

[W hen the appell ate court scrutinizes factual
findings, the clearly erroneous standard of
Rule [8-131(c)] applies. [Second,] if it
appears that the [court] erred as to natters
of law, further proceedings in the trial court
will ordinarily be required unless the error
is determined to be harnmless. Finally, when
the appellate court views the wultinmate
conclusion of the [court] founded upon sound
legal principles and based wupon factual
findings that are not clearly erroneous, the
[court’s] decision should be disturbed only if
there has been a cl ear abuse of discretion.

Davis v. Davis, 280 Md. 119, 126, cert. denied, 434 U.S. 939, 98 S.
Ct. 430 (1977); see In re Yve S., 373 Ml. at 586.
In this appeal, the As ask us to hold that the DSS and the

circuit court failed to establish by clear and convi nci ng evi dence
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that termnation of their parental rights was in Victor’s best
interest. GObserving that “Victor is no ordinary child,” M. A and
Ms. A argue that “it would be in Victor’s best interest to |eave
himin foster care with visitations with his parents.” In their
view, Victor has |ess need for quick resolution of his permnent
| egal status because “[h]is intelligence and awareness quotient
[is] much, nuch less than the average child.” Moreover, as the
circuit court acknow edged, Victor benefits from “[c]ontinued
contact with . . . natural parents who love him” while he is in
therapeutic foster care. Instead of termnating their parenta
rights, they contend, Victor is best served by a permanent or | ong
term foster care arrangenent. This arrangenent is preferable to
adoption and term nati on because it satisfies Victor’'s needs for
stability and a loving relationship wth his parents wthout
depriving themof their constitutionally protected rights.

Both parents also challenge the court’s conclusion that
neither will be able to care for Victor at their own home within a
reasonabl e period of tine. M. A contends that “[i]t was never
shown that [he] could not care for Victor if he had been given the
resources afforded to the Plumeys.” Only after M. Ais given the
16 hour a day nursing care and REM subsidies that Victor receives
at the Plumeys can it be fairly determ ned that Victor could not
returned to M. A's care. In his view, the court’s reliance on M.

A's failure to secure housing that woul d be suitable for Victor “in
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t he hopes that the court would award hi m custody” was an i nproper
penalty for his understandable reluctance to undertake housing
expenses that he will need only if the court agrees to let Victor
[ive with him

As for Ms. A she asserts that term nati on was not warranted
given her great love for Victor, her progress in overcom ng her
drug abuse and managi ng her bipolar disorder, and her efforts to
prepare herself to remain an integral part of Victor’'s life. She
argues that the circuit court “was sinply wong when it found that
her mental status and past drug abuse posed an ‘unacceptabl e risk
to Victor’s future safety.”

The DSS and counsel for Victor disagree that a pernmanent or
long termfoster care plan woul d adequately serve Victor. The DSS
argues that such an arrangenent

would fly in the face of clearly articul ated
public policy based soundly on the real needs
of children. The guardianship and adoption
laws are based on the General Assembly’s
recognition of the reality that children need
stabl e, permanent homes and that all foster
care is inherently unstable. . . . Like any
other child — and perhaps nore than some -
Victor needs the security that only a truly
per manent hone can gi ve.

Victor’s current placenent does not offer
himthat security and permanency. H's foster
not her plans to retire in two or three years,
which wll necessitate Victor’'s renoval from
her care. Thus, as for any child, only
adoption provides the assurance that Victor

will be in a stable home and will not have to
readjust to a new environment, possibly
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several times. Only termination of parental
rights offers Victor the opportunity that any
child in foster care should have when his
parents cannot care for him - the opportunity
to find a permanent, stable home through
adoption. (Enphasis added.)

In DSS's view, the trial court correctly “determ ned
that M. A has failed to nmake even the basic adjustnent in his
circunst ances of finding a suitable honme for hinself and Victor and
that his failure arose from nothing but a lack of initiative.”
They point also to Ms. A's active history of substance abuse and
mental illness, and her therapist’s conclusion that, even wth
sobriety, nedication, and therapy, she is not likely to ever be
able to successfully nanage Victor’s demandi ng heal t h needs.

W agree with M. A and Ms. A that neither the circuit court
nor the DSS adequately explained why it is in Victor’s best
interest to termnate their parental rights. W decline, however,
the As’ invitation to substitute our judgnent for that of the
circuit court on the ultimte issue of whether to termnate their
parental rights. Instead, we shall vacate the term nation order
and remand for the court to nmake necessary factual findings and to
articulate the reasons that termnpation is in Victor’'s best
i nterests.

Factors To Be Considered In Deciding Whether To
Terminate Parental Rights Of Child In Foster Care

Before deciding to seek adoption with its acconpanying

term nation of parental rights, the DSS nust consi der the foll ow ng
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factors en

In addition to prescribing procedures for review ng

wel fare of

listed, in FL section 5-313(c)(2), these simlar factors

unerated in FL subsection 5-525(e):

(i) the child s ability to be safe and heal t hy
in the hone of the child s parent;

(i1i1) the child s attachnment and enotional ties
to the child s natural parents and siblings;

(iii) the child s enotional attachnment to the
child s current caregiver and the caregiver’s
famly;

(iv) the length of time the child has resided
with the current caregiver

(v) the potential enotional, devel opnental,
and educational harm to the child if noved
fromthe child s current placenent; and

(vi) the potential harm to the child by
remaining in State custody for an excessive
period of tine.

t he

children in foster care, the General Assenbly also

t hat

courts nust consider in determ ning whether to term nate parenta

rights:

(i) the tinmeliness, nature, and extent of the
services offered by the child pl acenent agency
to facilitate reunion of the child with the
nat ural parent;

(ii) any social service agreenent between the
natural parent and the child pl acenent agency,
and the extent to which all parties have
fulfilled their obl i gati ons under t he
agr eenent ;

(riti) the <childs feelings toward and

enot i onal ties with the child's natura
parents . . . ;
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(tv) the child s adjustnent to hone, school,
and community;

(v) the result of the effort the natural
parent has nade to adjust the natural parent’s
ci rcunst ances, conduct, or conditions to make
it in the best interest of the child to be
returned to the natural parent’s hone,
I ncl udi ng:

1. the extent to which the natural parent has
mai ntai ned regular contact with the child
under a plan to reunite the child with the
natural parent . . . ;

2. if the natural parent is financially able,
the paynment of a reasonable part of the
child s substitute physi cal care and
mai nt enance;

3. the mai ntenance of regul ar communi cati on by
the natural parent with the custodian of the
child; and

4. whet her additional services would be |ikely
to bring about a lasting parental adjustnent
so that the child could be returned to the
natural parent within an ascertainable tine,
not exceeding 18 nonths from the tine of
pl acenent, but the court may not consider
whet her the maintenance of the parent-child
relationship may serve as an inducenent for
the natural parent’s rehabilitation; and

(vi) all services offered to the natural
parent before the placenent of the child,
whet her offered by the agency to which the
child is commtted or by other agencies or
pr of essi onal s.
For chil dren who have been adj udi cated ClI NA, FL subsection 5-
313(d) requires the court also to consider

whet her any of the following continuing or
serious conditions or acts exist:

(i) the natural parent has a disability that
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renders the natural parent consistently unable
to care for the i nmedi ate and ongoi ng physi cal
or psychol ogical needs of the child for |ong
periods of tinmne;

(ii) the natural parent has commtted acts of
abuse or neglect toward any child in the
famly;

(ii1) the natural parent has failed repeatedly
to give the child adequate food, clothing,
shelter, and education or any other care or
control necessary for the child s physical,
mental, or enotional health, even though the
natural parent is physically and financially
abl e;

(iv) 1. A the child was born exposed to
cocaine, heroin, or a derivative thereof as
evidenced by any appropriate tests of the
mot her or child; . . . and

2. the natural parent refuses the recomended
| evel of drug treatnment, or fails to fully
participate in the recommended |evel of drug
treatment|[.]

There is good reason to require courts to consi

factors and then explain on the record a decision to

par ent al

rights.

A mstake in the process would irrevocably
deprive t he par ent of a fundanent al
constitutional right. It is for this reason
that every procedural safeguard nust be
carefully followed. Thus, the applicable
statute has been construed to require express
findings of fact with regard to each statutory
factor, before a decision granting a petition
to termnate parental rights nay be sustai ned.

der these

term nate

In re Adoption/Guardianship No. 95195062, 116 Md. App. 443, 460-61

(1997).

The Decision To Terminate The As’
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Inthis instance, the court fulfilledits threshold obligation
to consider the specific factors and conditions enunerated in FL
subsections 5-313(c) and 5-313(d). Anobng those circunstances that
applied to Victor, the court found with respect to M. A, that he
paid child support; maintained regular contact with Victor and
regul ar conmuni cations with Ms. Plumey; did not “commit[] an act
of negligence towards [Victor]”; and did not repeatedly fail to
gi ve Victor adequate food, clothing, shelter, and education or any
other care or control necessary for [his] physical, nental or
enotional health[.]” Unlike Ms. A whose substance abuse and
bipolar 1l disorder rose to the level of "a disability that
render[ed her] consistently unable to care for the i medi ate and
ongoi ng physical or psychological needs of [Victor] for |ong
periods of tine,” the court found that “M. A did not suffer from
any such type of disability.” M. A “substantially conplied” with
hi s agreenent to participate in parenting classes. Wth respect to
the critical factor of whether returning Victor to M. A woul d pose
an unacceptable risk to Victor’'s future safety, the court stated
that it “cannot make such a finding[.]”

Thus, the court determ ned that nost of the relevant factors
and conditions identified in sections 5-313 and 5-525 did not
justify termnating M. A s parental rights. Rat her, the court
concluded only that M. A did not fulfill his agreenent to “obtain

adequate housing[.]” The court treated M. A's failure to arrange
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for appropriate housing as a failure to “put hinself in a position
to make it in the best interests based on the conditions as they
exi st today to return [Victor] to him”

The circuit court then turned to the ultimate i ssue of whet her
to termnate the As’ parental rights. It explicitly franmed its
decision in terns of the requirenents of FL subsection 5-

313(a)(3).” That subsection allows a court to term nate parenta

"The court did not rest its decision solely on Victor’s prior
adj udi cation as a child in need of assistance, which is identified
as an independent ground for termnation in FL section 5-
313(a)(2)(court may term nate parental rights if that isinchild s
best interest and child has previously been adjudicated a child in
need of assistance). W assunme that was deliberate rather than
i nadvertent, see Perry v. State, __ M , No. 86, Sept. Term

2003, 2004 W. 982026, n.8 (filed May 7, 2004), particularly since
there was good reason to rely on subsection 5-313(a)(3) instead of
subsection (2).

The circuit court apparently wished to avoid term nating the
As’ parental rights based only on the special needs that led to
Victor’s CINA proceedi ngs. As the court found, Victor's CINA
adj udi cation stemmed from M. A's inability to provide the
“hercul ean” care necessary to neet infant Victor’s special needs,
not from abuse or consistent neglect. In these circunstances, we
infer the court determined that tying its decision to the CINA
adj udi cati on woul d unr easonabl y and i nappropri ately “pi ggyback” the
term nation of parental rights onto Victor’s special needs.

When, as in this case, a parent’'s inability to neet his
child s severe physical and nental health needs at hone results in
a CINA adjudication, and the child continues to need specialized
care that the parent cannot give at hone, reliance on the CINA
adj udi cation as grounds for termnation effectively would place
such profoundly disabl ed children and their parents at high risk of
losing their opportunity to enjoy whatever parent-child
relationship they mght be able to devel op, notw thstanding the
chil d’ s physical or devel opnental limtations. In effect, the nost
di sadvant aged of our children always would be at greater risk of
losing their relationship with their parents than those children
who are nore fortunate. Cf. In re Yve S., 373 M. 551, 571

(2003) (presunption that child's best interests are served by
(conti nued. ..)
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rights and to grant the DSS guardi anship with the right to consent
to adoption “if the court finds by clear and convincing evidence
that it is in the best interest of the child” to do so and
det erm nes that

the followi ng set of circunstances exists:

(i) the child has been continuously out of the

custody of the natural parent and in the

custody of a child placenent agency for at

| east 1 year;

(1i) the conditions that led to the separation

fromthe natural parent still exist or simlar
conditions of a potentially harnful nature
still exist;

(iiti) there is little likelihood that those
conditions will be renedied at an early date
so that the child can be returned to the
natural parent in the imedi ate future; and

(iv) a continuation of the relationship

between the natural parent and the child would

diminish greatly the child’s prospects for

early integration into a stable and permanent

family.
FL 8 5-313(a)(3)(enphasis added).

The court easily concluded that the first two circunstances

were present. Wth respect to the third circunstance, the court
found that neither parent was likely to becone able to care for

Victor in the inmmedi ate future. “Ms. A . . . is still in a

(...continued)
mai ntaining parental rights arises from child s need for
opportunity to devel op close and | oving relationship with parents,
even when parents are anong the “nost disadvantaged of our adult
citizens”).
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position of dealing with her own personal problens, and M. A has
really not put hinself in a better position to deal with Victor,
Junior’s problens[,]” having “chose[n] to wait for the [c]ourt to
act before acting” to remedy his housing inadequacy.
The court then considered the fourth and |ast circunstance.
It acknowl edged that there is a factual dispute about whether
continuing the parent-childrelationship would significantly reduce
Victor’s chances for adoption or for successful early integration
Into an adoptive famly.
The Departnent says that it would. The
counsel on behalf of M. and Ms. A argue that
it wouldn’t. The [c]ourt finds that fromthe
child' s perspective that, in essence, the

dynamics of this particular case is that the
County, the Departnent, has, in fact, offered

servi ces. And that the different terns of
view wth respect to what is in the best
interests of the child, in terns of the
County, is apparent. W just take the

position against the natural parents’ beliefs
that the conflict is going to exist. And that
the unfortunate situation for the [c]ourt is
that, at |least as the case is postured today,
is the [c]lourt is going to have to choose
bet ween one of the parents.

The court proceeded to address the ultimate matter of whet her
termnation is in Victor’s best interest.

So now we get to the question as to
whether the [c]Jourt finds by clear and
convincing evidence that it is in the best
interests of the <child to termnate the
natural parent’s rights. And that is what it
all cones down to. And this is the hard part.

The [c]ourt is clearly convinced that the
[cl]ounty is a better parent and that it is in
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the better interests of the child. But
whether it is in +the best interests to
terminate his parents’ rights I am not sure.
I am not going to say at 5:08 [p.m.] whether
it is. (Enphasis added.)

After suggesting nedi ation, the court took the DSS s petition
under advisenent. Six weeks later, on Septenber 29, it issued a
witten order granting the petition. |In pertinent part, the order
st at ed:

[T]his [c]ourt concludes that it is in the
best interests of Victor [A] for term nation

of his natural parents rights; and .

[T]he [c]ourt also finds that until such tine

as the “Departnment” identifies such adoptive
or long-termresource, that it is in the best
interests of Victor . . . to continue

visitation with [Ms. A and M. A] under the
supervi sion of the “Departnent.”

W find the court’s decision to termnate the As’ parenta
rights inadequate in two respects. First, the court did not make
an essential factual finding. The Court of Appeals has “nmade cl ear
that required findings of fact in a termnation of parental rights
case are essential, so that an appellate court can effectively
review this ‘drastic neasure.’" In re Adoption/Guardianship
95195062, 116 Md. App. at 461 (citing In re Adoption/Guardianship
No. 87A262, 323 M. 12, 20 (1991)). The task of determ ning
whet her conti nui ng either one of the As’ parent-child rel ati onshi ps
is likely to “greatly dimnish” Victor’s prospects of finding and
integrating into an adoptive hone — the finding required by section
5-313(a)(3)(iv) — belonged to the circuit court sitting as a fact-
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finder.

The court never deci ded whet her or how conti nuati on of the As’
parental rights would harm Victor’s prospects for adoption, or
otherwise dimnish his ability to integrate early into an adoptive
hone. Nei t her the bench colloquy nor the witten order clearly
resolved that issue with respect to either parent. To the
contrary, the court’s decisionthat it isin Victor’s best interest
to continue parental visits “until such time as the [DSS]
i dentifies such adoptive or long-termresource” suggests the court
was not persuaded that allowing the As to continue their
relationship with Victor woul d hurt those prospects. W hold that
it was error to termnate the As’ parental rights under section 5-
313(a)(3) wthout determning that continuation would dimnish
Victor’s opportunity to find a suitable adoptive hone.

But that was not the only inadequacy. The court’s second
error was that it did not explain its m xed conclusion of fact and
| aw that term nation of the As’ parental rights is in Victor’s best
interest. Gven the court’s many favorabl e factual findings on the
section 5-313(c) and (d) factors (at least with respect to M. A),
the uncertainties about the value of termnation to Victor as
expressed by the court at the end of the August 14 hearing, the
court’s failure to find that continuing the As’ relationship wth
Victor greatly dimnished his prospects for early integration into

a stabl e and permanent famly, and its decision to continue the As’
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visiting relationshipwith Victor, we decline the DSS s invitation
to rubber stanp the court’s unexpl ained statenment that term nation
is in Victor’'s best interest.

A finding that termnating parental rights is in a child s
best i nt er est is a judicial determnation wth extrene
constitutional and enotional consequence. For that reason, we
cannot approve boilerplate statenents that nerely repeat the best
I nterest standard. The specific reasons for the court’s best
I nterest determ nation nust be explained on the record, in a manner
that permts appellate review. Here, the circuit court erred in
failing to articulate why it concluded that termnation is in
Victor’s best interests.

Both om ssions tainted the decision to termnate the As’
parental rights. Subsection 5-313(a)(3) authorizes the court to
exercise its power to termnate only if it finds by clear and
convi nci ng evidence that terminationis in Victor’s best interests
and that it is necessary to ensure Victor’s prospects for early
integration into a permanent hone. W are not permtted to del ve
into the record to nake necessary factual findings or to concoct a
post hoc explanation for the circuit court’s term nation deci sion.
See In re Adoption/Guardianship 95195062, 116 M. App. at 460.
Consequently, the circuit court’s failures to nmake the requisite
“dim ni shed prospects” finding and to explain why term nation of

each parent’s rights is in Victor’s best interest require us to

35



vacate the order and remand for further proceedings.?
The DSS’s Reasons For Seeking Termination
Because the remand court may be asked to consider them we
shall address two of the primary argunments offered by the DSS in
support of its decision to seek adoption and term nation. See M.
Rul e 8-131(a). The DSS asserts that “[o]lnly term nation of
parental rights offers Victor . . . the opportunity to find a
per manent, stabl e home through adoption” and that “all foster care
is inherently unstable.” Victor’'s caseworkers testified that they
di d not consider, as an alternative to adoption with term nation of
parental rights, leaving Victor wth Plumey (or another
therapeutic foster parent) and letting the As exercise their
parental rights through visitation, because “[t]here has to be sone
novenent on these cases. That’'s part of the policy.” Wen asked
specifically why the DSS ruled out long term foster care for
Victor, they pointed to the statutory priority favoring adoption:
Long-term foster care is pretty far down on
the list. It’s . . . the last resort for a

child. It leaves the child in linbo[.]

In this appeal, the DSS and counsel for Victor continue to argue

8G ven our disposition on other grounds, we shall not address
the As’ challenges to the court’s conclusion that neither of them
will be able to care for Victor within a reasonabl e period of tine.
Al t hough there is substantial evidence in this record to support
the court’s factual findings, including its finding that returning
Victor to Ms. A would pose an unacceptable threat to his safety,
the remand court “may give fresh consideration to the entire
situation,” including consideration of how the special services
provided to the foster parent might aid in caring for Victor at
hone. See In re Yve S., 373 MI. at 625.
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that “[t]he law frowns on [the As’'] solution of long-term foster
care.”

The DSS' s rat her shal |l ow expl anations for its decision to seek
term nation rai se concern that the DSS considers term nation of the
As’ parental rights to be justified by either its need to explore
adoption prospects for Victor or a presunption that adoption is
“inherently” or “always” better than foster care. A decision to
seek term nation of parental rights nmay not be prem sed solely on
t hese reasons.

As a threshold matter, we enphasize that there is nothing in
the statutory schenme governing termnation of parental rights
mandating that term nati on nust occur before the DSS can begin to
I nvestigate and work toward adoption. To the contrary, the Genera
Assenbly explicitly authorized l|ocal departnents to undertake
“[r]easonabl e efforts to place a child for adoption or with a | egal

guardian . . . concurrently with [other] reasonable efforts,” such
as reunification. See FL § 5-525(d)(3). Thus, we see no
i npedi nent to the DSS investigating the adoption prospects for a
particular child before it then decides to seek termnation.
Consequently, we do not agree with the DSS that “only term nation
offers Victor” the "“opportunity to find a pernmanent stable hone
t hrough adoption.”

Nor can we agree that the statutory priority given to adoption

should be treated as a generic instruction to seek adoption and
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termnation in all cases. To be sure, there is a clearly
articulated public policy favoring adoption over foster care. In
FL sections 5-525(e) and 5-525.1(c), and CJ section 3-823(f), the
CGeneral Assenbly expressed its preference for reunification,
adoption, and kinship care over continued foster care. But these
provi sions do not create a conclusive, unrebuttable presunption
t hat adoption and term nation are al ways preferable in every case.
The best interest standard “does not require sinply that a

determ nati on be made that one environnment or set of circunstances

IS superior to another. If that were the case, child custody
matters would involve rather sinple choices.” In re Yve S., 373
Ml. at 565.

Instead, as the statutory priority inplicitly recognizes,
there may be sone cases in which a foster care permanency plan is
nore desirable than an adoption permanency plan. In particular,
t he provisions of section 5-525 concerning foster care of children
wi t h physi cal and nental disabilities reveal the General Assenbly’s
explicit recognition that the nost common  solutions  of
reuni fi cati on and adopti on may not be appropriate for sone speci al
needs chil dren.

When, as in this case, the primary reason for a foster care
pl acenent is to ensure appropriate care for the child s physical
and nental disabilities, there is an even stronger need for case-

speci fic consideration of whether term nating parental rightsisin
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the child s best interest. In deciding to seek termnation, a
| ocal departnent is not conpelled to adhere to the usual statutory
time lines. Nor nmay it rely solely on the statutory priority to
define the child s best interest, or conclusively presune that the
child s best interest will be advanced by term nating his natural
parents’ rights in the specul ative hope that the | ocal departnent
eventually wll identify and recruit an adoptive famly who can
neet the child s special needs.

Whet her Victor is that rare child whose best interests are
served by a foster care permanency plan that does not require
termnation of parental rights, at least for now, is what the DSS
and the circuit court were obligated to decide. That determ nation
requi red nore than rote adherence to an “adoption for all” policy
and practice. It required a detailed exam nation of Victor’s
i ndi vi dual needs, his specific prospects for finding a suitable
adoptive or permanent foster care hone, and the rel ati ve advant ages
and di sadvant ages of the proposed adoptive hone over any permanent
or long termfoster care alternatives.

We cannot discern from this record whether Victor received
this type of individualized consideration. Al though there was
evidence that, after deciding to change the permanency plan to
adoption, the DSS used a national database to |ocate potentially
“licensed and available and interested” adoptive hones in Onio,

Pennsyl vani a, and M chigan, the court’s order shows that it did not
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find any of those prospects to be sufficiently “identified” or
viable that they warranted cutting off Victor’s visits with his
parents. Together, the testinony of the DSS caseworkers and the
DSS s reliance on generic reasons for termnating the As’ parental
rights suggest that the DSS nay have rejected the |less drastic
alternative of finding Victor a permanent foster hone that would
allowthe As’ to maintain their parental rights because it treated
the statutory priority for adoption as a conclusive presunption
that adoption is always better than foster care for every child.
Whet her the prospect of future adoption justifies term nating
the rights of parents whose young child s physical and nental
health imtations demand that he live “in the here and now is
sonething that the DSS and the circuit court nust also consider
There i s substantial evidence inthis record to support the circuit
court’s finding that it is in Victor’s best interest to continue a
relationship with his parents while the DSS searches for a suitable
permanent home. As reflected in the visitation order, the court
was not convinced that Victor would benefit from ending his
relationship with his parents at a tine when the court felt there
was no specifically identified prospect for adoption. The search
for a suitable adoptive famly may prove to be difficult and | ong.
W see no evidence that continuing the As’ parental rights al ong
with their wvisitation is likely to inpair Victor’s adoption

prospects.
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Before deciding to pursue the nore drastic course of adoption
and termnation of parental rights, the DSS and court should
carefully consider whether continuing Victor’s current long term
foster care placement with Ms. Plumey (or another suitable
caregiver), while allowing M. A and/or Ms. A to retain their
parental rights and the DSS to continue its search for a permanent
home, satisfies Victor’'s best interest while preserving the As’
constitutional rights. There are a nunber of factors relevant to
that determ nation, many of which are not answered by the record
before us. These include how long a search m ght take, whether
termnation of the As’ parental rights would help Victor during
t hat search, whether there is a suitabl e permanent foster hone that
al l ows continuation of the As’ parental rights, and what advant ages
Victor mght enjoy at a particul ar hone.

What is in the best interest of Victor is atask first for the
DSS and ultimately for the circuit court, after careful review of
Victor’s current circunstances. See In re Yve S., 373 MI. at 625.
On remand, the DSS and the circuit court must assess Victor’s best
interests without presum ng that an adoptive famly can be found
for Victor only if his parents’ rights are term nated, or that
adoption with termnation of parental rights is “inherently” or

“al ways” better than foster care and preservation of parental
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rights.?®

JUDGMENT VACATED. CASE
REMANDED TO THE CIRCUIT COURT
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY PRINCE
GEORGE’S COUNTY.

°l'f the DSS has been making efforts during this appeal to
| ocate an adoptive famly for Victor, the results of that search
may i ndicate whether there are any viable prospects for adoption
that might justify termnation of the As’ parental rights.
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