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Advin Electric, Inc., a subcontractor on a building project,
filed suit in the Crcuit Court for Mntgonery County against
Rel i ance Surety Conpany, the surety on a paynent bond posted by
t he general contractor, seeking noney owi ng under its subcontract.

Rel i ance noved to dismss the action on the ground that the
job, and thus the claim was subject to the MIller Act, 40 U S.C
88 270a et seq. (1994), because the building project was a "public
work of the United States." Enforcenment actions under the MIler
Act, it wurged, were within the exclusive jurisdiction of the
Federal District Courts, and the State court therefore had no
subject nmatter jurisdiction. The court granted the notion and
di sm ssed the action. W shall reverse.

EACTS

On Septenber 28, 1989, Tyler Construction Conpany entered into
a contract with Senior Ctizens Housing Devel opnent Corporation
("Owner"), a private, non-profit organization, to build Johnson
Towers, an apartnent building conplex for elderly persons. The
Omer financed the project through a loan made from the United
St ates Departnent of Housing and Urban Devel opnent ("HUD").

The construction contract between Tyler and the Oaner provided
that: (1) HUD reserved the right to becone the owner of the
property in the event of a default by the Omer, (2) HUD had the
exclusive right to interpret the principal contract and approve any
changes, (3) Tyler warranted to HUD and the Omer that it would

fully conply with all HUD regul ations, (4) HUD retained the right



of access to the construction site to inspect the progress of the
work, (5) the contract date could be extended only with HUD s
witten approval, and (6) Tyler was required to obtain from all
subcontractors agreenments waiving their right to file or perfect
any |liens against the project.

I n accordance with a HUD regul ation, 24 C.F.R § 885.415(n),!?
t he construction contract al so contained a provision requiring that
"[t]he Contractor shall furnish to the Ower assurance of
conpletion of the work in the form of a Performance/ Paynent Bond
(HUD Form No. 2452-EH) in the amount of 100% of the Contract. Such
assurance of conpletion shall run to the Owmer and HUD as
obligees." Tyler, as principal, and Reliance, as surety, executed
and delivered to the Owmer and HUD t he "Perfornmnce- Paynent Bond."

On Novenber 9, 1989, Tyler entered into a subcontract wth
Advin for the performance of electrical work and wiring for the
project. The subcontract incorporated by reference all terns of
the principal contract "as if attached to this Agreenent or
repeated herein,” which included the provision prohibiting Advin
from perfecting a lien against the project. After conpletion of
the subcontract work, a dispute arose between Advin and Tyl er,

which led to this action by Advin against Reliance.

! This regul ation was issued by HUD pursuant to the Nati onal
Housi ng Act of 1959, 12 U. S.C. § 1701q et seq., and requires the
i ssuance of a corporate surety bond for paynent and performance.
The purpose and policy of those HUD regulations in furtherance of
the NHA is specifically to ensure that "[a] |oan nmade under this
part shall be used to finance the construction . . . of projects
for elderly . . . famlies . . . ." 24 CF.R § 885.1(h).
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DI SCUSSI ON

(1) The MIler Act

The MIller Act, 40 U S. C 88 270a (1994), requires that
before any contract exceeding $25,000 for the construction,
alteration, or repair of "any public building or public work of the
United States" is awarded, the contractor mnust furnish to the
United States a performance bond for the protection of the United
States and a paynent bond for the protection of all persons
supplying | abor or material in the prosecution of the work.

W are concerned here only with the paynent bond. The
requirement in 8 270a that such a bond be furnished is suppl enent ed
by the provisions of § 270b. Subject to the conditions stated
therein, that section gives each person who has furnished | abor or
material in the prosecution of the work provided for in the
contract and who has not been paid the right to sue on the paynent
bond. The suit nust be brought in the name of the United States in
the United States District Court. Unlike the case with certain
ot her Federal statutes authorizing actions in the D strict Courts,
Federal court jurisdiction under the MIller Act is exclusive.
There is no concurrent jurisdiction in the State courts. See
United States ex rel. Ownens-Corning Fiberglass Corp. v. Brandt
Constr. Co., 826 F.2d 643, 645 (7th Gr. 1987), cert. denied, 484
U. S. 1026 (1988).

The paynent bond requirenment of the MIler Act was intended to
provide an alternative remedy for subcontractors and suppliers

wor ki ng on Federal projects. The normal remedy available to such
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persons is to file a nmechanic's |lien against the property and, if
not then paid, to have the property sold. That renmedy is not
avail able with respect to Federally owned property; the paranount
sovereignty of the United States nmakes its property immune from
liens created by State |aw See F. D. Rch Co. v. Industrial
Lumber Co., 417 U. S. 116, 121-22 (1974); U.S. for Use of Ceneral
Elec. Supply v. USF&G 11 F.3d 577, 580 (6th Cir. 1993). Although
the Act has been regarded as "highly renedial” in nature and
therefore to be given a liberal construction "in order properly to
ef fectuate the Congressional intent to protect those whose | abor
and materials go into public projects,” that salutary policy "does
not justify ignoring plain words of Iimtation . . . ." difford
F. MacEvoy Co. v. Calvin Tonkins Co., 322 U. S. 102, 107 (1944).
(2) Application

As noted, the paynent bond provision of the MIler Act applies
only to persons supplying labor or material in prosecuting a
contract for the construction, alteration, or repair of a "public
buil ding or public work of the United States." The sole issue in
this case is whether Johnson Towers is such a project.

The critical termis not defined in the Act; its scope has
been delineated by case law. Although at one tine it was argued
that the Act applied only to a building or public work actually
owned by the United States or one of its agencies, the Suprene
Court made clear in United States ex rel. Noland Co., Inc. v.

lrwin, 316 U S 23 (1942), that that was not necessarily the case.



The precise scope of Irwinis in sone dispute. The contract,
for the construction of a library at Howard University, was
financed as a public works project under the National I|ndustrial
Recovery Act. The Governnment entered into the contract with the
general contractor, who then subcontracted certain work. Wen an
unpaid material man sued on the paynent bond required under the
contract, the contractor and surety defended on the ground that, as
the property was not owned by the United States, the project was
not a "public work of the United States" and thus not subject to
the MIller Act.

The Suprene Court observed that the MIler Act gave no aid in
ascertaining the neaning of the term but that the National
| ndustrial Recovery Act defined the term as including projects
"carried on either directly by public authority or with public aid
to serve the interests of the general public.” 1d. at 28. The
Court then held that the MIler Act was intended to apply to the
"public works" authorized under the NIRA, and, as the project was
a public work under that Act, it was as well under the MIller Act.
Whet her the Governnent held title to the land, it declared, was not
t he key.

Because the Irwin Court | ooked to the NIRA definition, which
it held was included within the MIler Act definition, and did not
purport to define the MIller Act termdirectly, the question has
ari sen whether the case should be extended beyond its precise
holding, i.e., whether a project not owned by the Governnent can be

consi dered a "public building or public work of the United States”
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in the absence of a simlar statute clearly making it so.

As noted in U S. for Use of General Elec. Supply v. USF&G
supra, 11 F.3d 577 (hereafter Ceneral Elec. Supply), the "garden
variety" MIller Act case is one in which the Governnment both owns
the and and contracts for the inmprovenents. In that circunstance,
there is usually no question but that the project is a public work
of the United States. The issue becones nore tenuous where only
one of these connections exists —where the CGovernnent owns the
| and but is not a contracting party or, as in Irwin, vice versa.
Were, as here, the Governnent is neither an owner nor a
contracting party, the law generally is that the project is not a
public work of the United States, at |east absent sone conpelling
speci al circunstance.

To the extent there is any seeming conflict in the cases, it
can be explained nore as a product of the varying circunstances
under which Federal projects are inplenmented and funded than as any
significant disagreenment on the neaning of the law. As an exanpl e,
in United States v. Phoeni x Assurance Co. of New York, 163 F. Supp.
713 (N.D. Cal. 1958), the Court held that the MIler Act applied to
a construction project on an Arny base where the actual contracting
party was not the Governnment itself but an Arny officer authorized
to act as an agent for the Governnent. The Governnment, of course,
owned the property, and the fact that its agent, rather than the
Governnent itself, was the contracting party was not regarded as
significant. GConversely, in United States v. Harrison and Gi nshaw
Construction Co., 305 F.2d 363 (10th Cr. 1962), the Court
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concl uded that the MIler Act did not apply to the construction of
housing on a mlitary base under the Capehart Act (42 U. S. C
8§ 1594), where, although it owned the | and, the Governnment was not
a contracting party and both the financing and the construction
were entirely private.

Most courts that have addressed the question seem to hold
that, if the Governnent is at |east a contracting party, the Ml er
Act applies, even if the project is structured as a | ease and the
Gover nment does not actually owmn the |and. See Sullivan v. Faras-
RLS G oup, Ltd., 795 F. Supp. 305 (D. Ariz. 1992) and cases cited
t her ei n. On the other hand, it is clear and well established
that, where the Governnment is neither the owner nor a contracting
party, the project is not subject to the MIler Act nerely because
it is financed with Federal funds. Ceneral El ec. Supply, supra, 11
F.3d 577; U S. Etc., Mss. Road Supply Co. v. HR Morgan, Inc.,
supra, 542 F.2d 262; Kennedy Electric Co. v. United States Postal
Service, 508 F.2d 954 (10th Gr. 1974); United States v. Mttingly
Bridge Co., 344 F. Supp. 459 (WD. Ky. 1972).

It is the latter situation that we have here. The Governnent
does not own the [and on which Johnson Towers was built and neither
it nor any authorized Covernnent agent was a party to the contract
with Tyler. It is true that HUD has assuned, as an incident of its
role as funder of the project, an extensive supervisory role over
the construction activity, but that al one does not make the project

a public work of the United States. As the Suprene Court noted in



Armstrong v. United States, 364 U S. 40, 42 (1960) and the Court
held in Harrison and Ginshaw, supra, 305 F.2d at 367, the nere
fact that the property mght, at some future point, be owned by the
Gover nnment does not render it inmune frompresent liens, and thus
woul d not make the MIler Act necessarily applicable.

We see no conpel ling special circunstance here that woul d nake
the MIller Act applicable. The Government's role in this project
was nerely to fund it and generally see that it was built properly.
The project is privately owed and wll be privately managed.
Because the paynent bond was required by Federal law, it would
appear that there is concurrent jurisdiction between the State and
Federal courts under 28 U.S.C. § 1352.

JUDGVENT REVERSED
APPELLEE TO PAY THE COSTS.



