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In this case, we are called upon to decide whether the
liability portion of a honeowner's policy applies to the costs of
prevent ati ve measures undertaken on the insured' s property in order
to prevent damage to the property of a third party. Al bert G
Aaron, appellee, instituted a declaratory judgnent action agai nst
Aet na I nsurance Conpany ("Aetna"), appellant, to determ ne whether
Aetna is obligated to defend and indemify himwth regard to a
suit instituted against Aaron by his condom ni um associ ation. The
Circuit Court for Baltinore Cty (Ward, J.) granted summary
judgnment in favor of Aaron. On appeal, Aetna challenges that
deci sion, asking us to consider the follow ng questions:

1. Ddthe trial court err in entering sumary judgnent

in favor of Albert Aaron on the issue of the duty of

Aetna to defend the clains brought against Al bert Aaron

by the Council of Unit Owmers of the Warrington

Condom ni unf

2. Ddthe trial court err in entering sumrary judgnent

in favor of Albert Aaron on the issue of the duty of

Aetna to indemify M. Aaron for any judgnent entered

against M. Aaron by the Council of Unit Omers of the

War ri ngton Condom ni unf?

3. Did the trial court err in ordering that Aetna was

obligated to reinburse M. Aaron for all costs and

expenses, including reasonable attorney's fees, incurred

by M. Aaron in bringing the declaratory judgnent action

and in defending the underlying | awsuit?

We conclude that the trial court properly determ ned that
Aetna had a duty to defend Aaron. We also agree that, under
certain circunstances, an insurer may be obligated to indemify its

insured for renmediati on expenses incurred in connection with the

insured's property. Accordingly, we shall affirm



Factual Summary
In 1984, Aaron purchased Unit 1300 in The Wrrington
Condom nium (the "Warrington"), located in Baltinore. Hs unit,
which included a |large glass enclosure (the "d ass Encl osure")
install ed around the balcony area, is located directly above Unit
1200. From approxi mately June 8, 1984 through at |east June 8,
1989, Aetna issued a series of homeowner's insurance policies to
Aaron (hereinafter collectively referred to as the "Policy"), which
provided first-party property coverage and liability insurance with
respect to Aaron's condom nium unit. In particular, the Policy
insured appellee against damage to his wunit due to certain
specified perils, and it provided coverage for certain clains
asserted by third parties. The Policy stated, in pertinent part:
If a claimis nmade or a suit is brought against any
i nsured for damages because of bodily injury or property
damage to which this coverage applies, we wl|
a. pay up to our limt of liability for the
damages for which the insured is legally

|iable; and

b. provide a defense at our expense by
counsel of our choice.

(Bold face in original.) The Policy defined "property damage" as
"physical injury to or destruction of tangible property, including
| oss of use of this property.” The Policy also included the
follow ng "exclusion" as to coverage:

2. Coverage E - Personal Liability, does not apply to:
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b. property damage to property owned by the
i nsur ed;

(Bold face in original).

In 1985, Rita St. Clair, the owner of Unit 1200, first began
to experience water |eaks in her condom nium The common areas of
the building were also plagued by intermttent water problens.
Bet ween 1985 and 1993, various contractors attenpted to resolve the
| eaks. Eventually, in 1993, it was determ ned that Aaron's d ass
Encl osure was the source of the problens. Consequently, the
Council of Unit Omers of The Warrington (the "Council") repaired
appel l ee's 3 ass Enclosure in order to prevent further leaks into
St. Cdair's unit and the comon areas. Thereafter, the Counci
filed suit against Aaron to recover the sum of $97,370.73, which
represented the anount it expended to repair the d ass Encl osure.
The suit alleged that Aaron was contractually obligated to repair
any part of his unit that caused danage to the property of others.
Based on a theory of quantum nmeruit, the Council also contended
that Aaron was responsible for the cost of the repairs.

Aaron submtted the Council's claimto Aetna, which declined
coverage. In view of Aetna's position, Aaron filed a declaratory
judgnent action against Aetna, seeking a determnation of his
rights under the Policy.

After sonme discovery was conducted, Aaron noved for summary

judgnent in the declaratory judgnent action. In his notion, he
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contended that the undisputed facts established that Aetna had an
obligation to defend and indemify him under the terns of the
Policy and was thus also liable for his attorneys' fees, costs, and
expenses in connection with the declaratory judgnment action. He
relied on the Policy |anguage, which provides protection for "a
suit for damages" (i.e., the Council's suit), instituted "because
of . . . property damage . . . ." (i.e., the damage to Unit 1200
and the common areas). To support his assertion, he submtted a
report dated Septenber 30, 1993 from an engineering firmretained
by the Council, which concluded that water was |eaking internally
fromthe dass Enclosure and "finding its way" to St. Cair's unit
and the common el ements of the buil ding.

Aaron further argued that the Council's claimwas not within
the Policy's exclusion for property that he owned (hereinafter, the
"owned property exclusion"), because the repairs to the d ass
Encl osure were necessary to prevent imm nent danmage to third-party
property. Aaron asserted that the repairs were undertaken to
alleviate a condition with respect to his property that did not
present any problemto him but was damaging St. Clair's unit and
the common areas. Alternatively, he argued that, if the factfi nder
in the Warrington suit determned that he did not even own the
A ass Encl osure, then the owned property exclusion would not apply.

In its opposition, Aetna asserted that material facts were in



di spute, making sunmary judgnent inappropriate.? Further, it
contended that the Council's claimwas barred by the Policy's owned
property exclusion, and that the claim was not "for" property
damage, as defined in the Policy.

On August 9, 1995, the court issued an order granting sunmmary
judgrment in favor of Aaron.2? The order stated, in part:

[1]t is hereby determned that Aetna is liable to satisfy
any judgnent entered agai nst Aaron in connection with the
[Warrington suit] to the extent that the judgnent is for
(1) damages suffered by any third-party; (2) damages for
the cost of investigating the source of the water |eak
into the condomnium wunit |ocated below Aaron's
condom niumunit; or (3) damages for the cost of making
repairs or doing other work to stop the water leak or to
prevent further damage to either the common el enents of
t he condom nium or the condom nium unit |ocated bel ow
Aaron's unit;

[1]t is hereby determned that Aetna shall not be liable
to satisfy any judgnent entered against Aaron in
connection with the [Warrington suit] to the extent that
the judgnent is solely for property danmage to property
owned by Aaron, provided, however, that Aetna shall be
liable for repairs to Aaron's property that were nmade to
stop the water leak or to prevent further damage to
either the comon elenents of the condom nium or the
condom niumunit |ocated bel ow Aaron's unit;

1 At oral argunent, Aetna conceded that the issue concerning
the duty to defend is a legal one, but clainmed that factual
di sputes prevented resolution of the indemmity issue. See Fisher
v. US Fidelity & Guar. Co., 86 MI. App. 322 (1991) (finding that
if there is no dispute over facts relevant to issue of coverage,
then the question of whether the policy provides coverage is for
the court to determne).

2 Although the circuit court held a hearing on the notion, the
heari ng was not recorded or transcri bed.
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The court al so concluded that Aetna was obligated to defend Aaron
in the Warrington suit and to reinburse him for the costs and
attorneys' fees he incurred in connection with the declaratory
j udgnent action.

On appeal, Aetna contends that the trial court inproperly
"extended" the scope of the Policy's coverage. It maintains that
the Council did not assert a claimto recover "for" property damage
sustained by a third party, and that the repairs to the d ass
Encl osure do not constitute "property damage", as defined in the
Policy. Central to Aetna's argunent is its claimthat the owned
property exclusion bars coverage under the Policy. Aar on

essentially renews the argunents he asserted bel ow.

Di scussi on
l.

Summary judgnent is not a procedural shortcut to avoid a
trial. Rather, it is an appropriate nethod of resolving cases
prior to trial, when the facts are undi sputed. Seaboard Surety
Conmpany v. R chard F. Kline, Inc., 91 Ml. App. 236 (1992). To
grant summary judgnment, a trial court nust determne that there are
no material facts in dispute, and that one party is entitled to
judgnent as a matter of |aw Mi. Rule 2-501; see Beatty wv.
Trail master Products, Inc., 330 Md. 726, 737-38 (1993); Bagwell v.

Peni nsul a Regional Med. Cir., 106 Md. App. 470, 488 (1995), cert.
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deni ed, 341 Md. 172 (1996); Bits "N' Bytes Conputer Supplies, Inc.
v. Chesapeake & Potomac Tel. Co., 97 M. App. 557, 576-77 (1993),
cert. denied, 333 Ml. 385 (1994). In the absence of disputed
material facts, an appellate court will review the trial court's
grant of summary judgnent to insure that the trial court reached
the correct legal result. Beatty, 330 Mi. at 737; Heat & Power
Corp. v. Air Prods. & Chens., Inc., 320 Md. 584 (1990).

To defeat a notion for summary judgnent, the party opposing
the notion nust produce evidence denonstrating that there is a
di spute as to material facts. Scroggins v. Dahne, 335 Ml. 688
(1994). A fact is material if the outcone of the case depends on
how the factfinder resolves the disputed fact. King v. Bankerd,
303 Md. 98, 111 (1985); Keesling v. State, 288 Ml. 579, 583 (1980);
MIller v. Fairchild, 97 Ml. App. 324, 340, cert. denied, 333 M.
172 (1993). Moreover, the trial court nust view all facts, and the
possi bl e inferences fromthe facts, in the |ight nost favorable to
the party opposing the notion. Bagwell, 106 Md. App. at 488.

Appl yi ng sunmary judgnent principles, we nust resol ve whet her
the trial court properly concluded that Aetna has a duty to defend
and indemify Aaron. This task requires us to construe the scope
of Aetna's liability coverage, in order to determine if the Policy
extends to expenses incurred by an insured to renedi ate a hazardous
condition on the insured' s property, for the purpose of preventing

immnent and further harmto third-party property. W think that
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it does. We conclude that, if Aaron's property caused actua
damage to property of another, and there was immnent risk of
additional harmif preventative nmeasures were not inplenented, and
the insured had a duty to renediate, then the Policy protects the
insured for the fair and reasonable costs of necessary renedia
measures, but only to the extent that the repairs were not nerely
to benefit the insured' s property. |In reaching our conclusion, we
focus first on the general principles that govern construction of
i nsurance contracts.

The "duty to defend is broader than and different from the
duty to pay." Luppino v. Vigilant Ins. Co., 110 Md. App. 372, 381
(1996). An insurer has a duty to defend its insured if the claim
asserted against the insured is covered, or even potentially
covered, by the applicable insurance policy. Chantel Assoc. v. M.
Vernon Fire Ins. Co., 338 Md. 131 (1995); Aetna Casualty & Surety
Co. v. Cochran, 337 Md. at 98, (1995); St. Paul Fire & Marine Ins.
v. Pryseski, 292 Mmd. 187 (1981); Brohawn v. Transanerica Ins. Co.,
276 Ml. 396 (1975); Reanes v. State FarmFire & Cas. Ins., M.

App. __, No. 1650, Septenber Term 1995, slip op. at 15 (filed
Cct. 1, 1996). W recently said that "the anal ysis concerning an
insurer's duty to defend a lawsuit filed against its insured .

is governed solely by evaluating the causes of action actually
alleged by the plaintiff in that lawsuit, along with the rel evant

extrinsic evidence." Reanes, slip op. at 15; see also Chantel, 338
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Md. at 142 ("[Aln insurer's duty to defend is triggered when an
exam nation of the policy, the conplaint and appropriate extrinsic
evi dence di scloses a potentiality of coverage under the insurance
coverage."); Cochran, 337 Md. at 107-12. Thus, the duty to defend
arises as long as the conpl aint against the insured alleges "action
that is potentially covered by the policy, no matter how
attenuated, frivolous, or illogical that allegation my be."
Sheets v. Brethren Mut. Ins. Co., 342 Md. 634, 643 (1996) (italics
in original).

In St. Paul Fire & Marine Ins. v. Pryseski, 292 M. 187, the
Court applied a two part test to determine if an underlying suit
raises a potential for coverage under an insurance policy. The
Court said:

In determning whether a liability insurer has a duty to

provide its insured with a defense in a tort suit, two

types of questions ordinarily nust be answered: (1) what

is the coverage and what are the defenses under the terns

and requirenents of the insurance policy? (2) do the

allegations in the tort action potentially bring the tort

claimw thin the policy's coverage? The first question
focuses upon the | anguage and requirenments of the policy,

and the second question focuses upon the allegations of

the tort suit.

Pryseski, 292 M. at 193. Applying the Pryseski test, we nust
determ ne the extent of coverage that the Policy affords to Aaron,

and whether the allegations in the Council's suit are potentially

covered by the Policy.® Cochran, 337 Md. at 103-04.

3 While the Pryseski test specifically refers to tort suits,
(continued. . .)
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"Under Maryland | aw, when deciding the issue of coverage under
an insurance policy, the primary principle of construction is to
apply the terns of the insurance contract itself." Bausch & Lonb,
Inc. v. Wica Mut. Ins. Co., 330 Md. 758, 779 (1993). W begin by
examning the Policy itself. The lawis well settled in Maryl and
that an insurance policy is interpreted just |ike any other
contract. Collier v. MDIndividual Practice Ass'n, 327 M. 1
(1992); National Gange Mut. Ins. Co. v. Pinkney, 284 M. 694
(1979); Bentz v. Mutual Fire, Marine & Inland Ins. Co., 83 Ml. App.
524 (1990). Therefore, courts in Maryland do not follow the rule
that an insurance policy nust be strictly construed against the
insurer. Bausch & Lonmb, 330 Md. at 779; Cheney v. Bell Nationa
Life, 315 Md. 761, 766 (1989). See also Hartford Acc. and | ndem
Co. v. Scarlett Harbor Assoc. Ltd. Partnership, 109 Ml. App. 217,
290, cert. granted, 343 MI. 334 (1996). As with other contracts,
a court nust ascertain and effectuate the parties' intentions by
anal yzing the terns of the agreenent. Bausch & Lonb, 330 Md. at
779; Cochran, 337 MI. at 98; Scarlett, 109 Ml. App. at 290. The
| anguage of the contract is thus the "primary source" to determ ne

the parties' intentions. Scarlett, 109 Md. App. at 291.

3(...continued)
and the Council's suit against Aaron sounds in contract and quasi -
contract, we do not believe this distinction affects the validity
or the useful ness of the Pryseski test.
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In construing the language in an insurance policy, courts
accord the words their wusual, ordinary, and accepted neaning,
unless the parties intended to use the words in a technical sense.
Bausch & Lonb, 330 Md. at 779; Cochran, 337 Ml. at 104. A word's
usual, ordinary, and accepted neaning is determ ned by the neaning
that a reasonably prudent |ayperson "would attach to the term™
Bausch & Lonb, 330 Md. at 781; see also Pacific Indem Co. v.
Interstate Fire & Cas. Co., 302 Md. 383 (1985). Further, the court
considers the policy as a whole in determning the intention of the
parties. Nolt v. USF&G 329 Md. 52 (1993); Finci v. Anerican Cas.
Co. of Reading Pennsylvania, 323 M. 358 (1991); Aetna Cas. and
Sur. Co. v. Hartford Acc. & Indem Co., 74 Md. App. 539 (1988).

If the contractual |anguage is clear and unanmbi guous, we
presunme that the parties nmeant what they actually said, regardl ess
of what they may have actually intended. Scarlett, 109 Ml. App. at
291. "Were the | anguage of a contract is clear and unanbi guous,
there is no room for construction and we “~nust presune that the
parties neant what they expressed.'" Shapiro v. Massengill, 105
Md. App. 743, cert. denied, 341 M. 30 (1995) (quoting Cenera
Mot ors Acceptance Corp. v. Daniels, 303 M. 254, 261-62 (1985)).
Courts may consider extrinsic evidence as to the neaning of a
policy termonly if it is anbiguous. Bausch & Lonb, 330 M. at

779.
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Wth these principles in mnd, we turn to an exam nation of
the Policy and the parties' clains. Aetna essentially denies any
obligation to indemify or defend Aaron, because the renedial
measures were performed exclusively on Aaron's own property, the
preventative measures do not constitute damages in Aetna' s view,
and the injured third party is not the one who has | odged the cl aim
for damages. Aetna urges us to adopt a construction of the term
"damages" that is limted to actual |oss sustained directly by
third party property. Moreover, Aetna asserts that the Council's
claim for reinbursenent for the cost of repairs to the d ass

Encl osure is not enbodied within the Policy term "for danmages".
Based on the owned property exclusion, Aetna would al so forecl ose
protection for preventative neasures undertaken on the insured's
property to avoid prospective harmto third-party property.
Conversely, Aaron asserts that the plain neaning of the words
in the Policy necessarily includes coverage for repairs to the

G ass Enclosure, because the claim is for damages because
of ... property danmage." Aaron also argues that the owned property
excl usi on does not preclude coverage for repairs to the insured's
property, if the repairs are made to prevent immnent damage to
third-party property that has already sustained harm due to a
dangerous condition on the insured' s property.

In the area of environnental pollution, the issue of whether

"response” costs or renedi ati on expenses constitute "danages" has
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been extensively litigated. Anderson Dev. Co. v. Travelers |Indem
Co., 43 F.3d 1128, 1132 (6th Gr. 1995). See also Maryland Cas.
Co. v. Wausau Chem Corp., 809 F. Supp. 680, 690-1 (WD. Ws. 1992)
(compiling cases). Simlarly, nunerous jurisdictions have
consi dered whet her an owned property exclusion forecloses recovery
for the costs of environnmental response neasures enployed on an
insured's own property. Allstate Ins. Co. v. Qinn Constr. Co.
713 F. Supp. 35, 39-41 (D. Mass. 1989). The results are by no neans
uni form or consistent. Figgie Int'l, Inc. v. Bailey, 25 F. 3d
1267, 1273-74 (5th Cr. 1994). See New Jersey v. Signo Trading
Int'"l, Inc., 130 N.J. 51, 612 A 2d 932 (1992). Conpare Conti nent al
Ins. Cos. v. Northeastern Pharm & Chem Co., 842 F.2d 977, cert.
denied, 488 U S. 821 (1988) (denying recovery for clean-up costs
under M ssouri law) wth Independent Petrochem cal Corp. v. Aetna
Cas. & Sur. Co., 944 F.2d 940, 946-7 (D.C. CGr. 1991), cert.
denied, 503 U. S. 1011 (1992) (concluding, under M ssouri |aw, that
insured is entitled to recover). See also Kenneth Abraham
Environnental Liability and the Limts of Insurance, 88 Colum L
Rev. 942, 966-70 (1988).

In our review of these cases, it appears that, with certain
limtations, environnental response costs are considered damages
within the nmeaning of a conprehensive general liability policy.
Moreover, in order to protect third-party property from i mm nent

harm the overwhel m ng weight of authority favors coverage under
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such liability policies for renediation expenses incurred in
connection with an insured' s own property, notw thstandi ng an owned
property exclusion, when the concern is primarily addressed to the
premses of a third party. See, e.g., Intel Corp. v. Hartford Acc.
& Indem Co., 952 F.2d 1551 (9th Cr. 1991); GCerrish Corp. v.
Uni versal Underwiters Ins. Co., 947 F.2d 1023 (2nd G r. 1991);
South Carolina Ins. Co. v. Coody, 813 F. Supp. 1570 (M D. Ga. 1993);
Maryl and Cas. Co., 809 F.Supp. at 696; Chem cal Leaman Tank Li nes,
Inc. v. Aetna Cas. & Sur. Co., 788 F.Supp. 846 (D.N J. 1992);
Cl aussen v. Aetna Cas. & Sur. Co., 754 F.Supp. 1576 (S.D. Ga. 1990);
Boyce Thonpson Inst. for Plant Research, Inc. v. Insurance Co. of
North America, 751 F. Supp. 1137 (S.D.N. Y. 1990); Allstate Ins. Co.
v. Qinn Constr. Co., 713 F. Supp. 35, 40-41 (D Mass. 1989); Bankers
Trust Co. v. Hartford Acc. Indem Co., 518 F.Supp. 371, 374,
vacated to permt subm ssion of additional evidence, 621 F. Supp.
685 (S.D.N Y. 1981); City of Edgerton v. General Cas. Co. of
Wsconsin, 172 Ws. 2d 518, 493 NW 2d 768 (1992). See also 7A J.
Appl eman, Insurance Law & Practice 8§ 4526 (Supp. 1995) ("If the
contam nation has al ready damaged | and bel onging to persons ot her
than the insured, the [owned property] exclusion does not bar
coverage of any cleanup on the insured's | and necessary to prevent

further mgration to another's property").
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W focus first on Aetna's duty to defend based on Aaron's
potential liability for damages. The Council's damages all egedly
resulted from the need to alleviate a hazardous or defective
condition on Aaron's property that caused earlier damage to third-
party property. Aetna's interpretation of the Policy clause "for
damages because of...property danage" essentially would preclude
recovery for the Council's damages, because they are consequenti al
damages flow ng fromdamages to St. Clair's property, not enbodi ed
within the cl ause.

In our view, repairs to prevent immnent and further damage,
whet her undertaken by the insured or another, are potentially a
conponent or consequence of third-party property danmage. Based on
the plain nmeaning of the Policy |anguage, the Council's claimto
recover for the cost of such repairs is a claim "for damages
because of...property damage." What the court said in D anpond
Shanrock Chemcals Co. v. Aetna Cas. & Sur. Co., 231 N.J. Super. 1
554 A 2d 1342 (1989), is pertinent here:

The “~owned property' exclusion does not purport to

exclude cl ains because they are for suns expended for

work performed within the prem ses owned by the insured.

It excludes clainms for sunms which the insured is

obligated to pay for "property damage to . . . property

owed . . . by . . . the insured." dains arising out of
injury to property of others for which the insured is
responsi bl e are covered by the terns of the policies even

if the insured' s danages are neasured in part by the cost

of renmedial work which has to be perfornmed on the
insured' s own property.
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There is no novelty to the proposition that in a

conventional tort action, once some present injury has

been proved, the plaintiff's danmages may incl ude the cost

of neasures intended to prevent future injury.

ld. at 12, 554 A 2d at 1348 (enphasis added).

The case of AlUIns. Co. v. F.MC. Corp., 51 Cal. 3d 807, 799
P.2d 1253, 274 Cal. Rptr. 820 (1990), is also instructive. There,
the court construed the phrase "because of property damage," and
concluded that all costs arising from the environnental
contamnation in issue occurred "because of" property damage,
wi t hout regard to whether the cl ean-up occurred on property of the
insured or on property of third parties. Wiile the court
determned that an insurer is not obligated to pay for prophylactic
"measures taken in advance of any rel ease of hazardous waste," id.
at 843, 779 P.2d at 1279, the court said: "The provisions at issue
here do not specify that coverage hinges on the nature or |ocation
of property danage. W therefore construe them to enconpass
damages because of property danmage in general, regardless of by
whom it is suffered.” ld. at 843, 799 P.2d at 1279 (enphasis
added) .

W are also guided by the court's analysis in Cty of
Edgerton, 172 Ws. 2d 518, 493 N W 2d 768, which concerned the
f eder al Envi r onnment al Protection Agency's investigation of
hazar dous substances at a landfill. The court adopted a "common

sense approach” wth respect to whether renediation costs
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constitute damages. ld. at 542, 493 N W 2d at 778. Quoti ng
Upj ohn Co. v. Aetna Cas. and Sur. Co., 768 F.Supp. 1186, 1199-1200
(WD. Mch. 1990), the court said:

[Q nce property damage is found as a result of
envi ronnental contam nation, cleanup costs should be
recoverabl e as suns that the insured was |liable to pay as
the result of property danage. . . . [T]he insured ought
to be able to rely on the common sense expectation that
property damage within the nmeaning of the policy includes
a claimwhich results in causing himto pay suns of noney
because his acts or omssions affected adversely third
parties. Wil e such clains mght be characterized as
seeking “equitable relief' the [cleanup] costs are
essentially conpensatory danages for injury to comon
property and for that reason the [insurer] has a duty to

defend. . . . [T]he short answer is that from the
st andpoint of the insured damages are being sought for
injury to property. It is that contractual understanding

rather than sone artificial and highly technical neaning
of damages whi ch ought to control

Edgerton, 172 Ws. 2d at 543, 493 NW 2d at 778 (citations

omtted).

Nor is it of any nonent that the Council, rather than Ms. St.
Clair, instituted suit against Aaron, or that the Council, rather
than Aaron, actually nmade the repairs. |In Anderson Dev. Co., 49

F.3d 1128, for exanple, the insured instituted a declaratory
j udgnent action against its insurer to obtain coverage for defense
costs and indemification as a result of a governnent nandated
cl ean-up. What the court said is apt here:
It is nerely fortuitous from the standpoint of either
plaintiff or defendant that the state has chosen to have
plaintiff remedy the contam nation problem rather than
choosing to incur the cost of clean-up itself and then

suing plaintiff to recover those costs. The fact that
the insured cooperates and assunmes the obligation to
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conduct a clean-up, rather than forcing the EPA to incur

the expenses of a clean-up and then bring a coercive

suit, does not change the bottom line that a |egal

obl i gati on exists.

ld. at 1143.

Therefore, unless the claimis barred by sone other Policy
provision, the damages in issue here potentially fall wthin the
scope of the Policy. Gven that the duty to defend is broader than
the duty to indemify, we are satisfied that the duty to defend
here was unequi vocal ly triggered when Aaron was sued by the Council
for damages flow ng froman all eged defect in Aaron's property that
caused property damage to another. See Edgerton, 172 Ws. 2d 518,
493 N W 2d 768 (1992); see al so Anderson Dev. Co., 49 F.3d 1128
(holding that letter fromEPA to insured was sufficient to trigger
duty to defend).

[T,

We turn next to the effect of the owned property excl usion,
which ordinarily bars an insured' s recovery for any costs incurred
to repair the insured' s own property. As we observed earlier, many
courts have considered the applicability of such a provision in the
context of environnental cases.

In Intel Corp. v. Hartford Acc. & Indem Co., 952 F.2d 1551
(9th Cir. 1991), the Ninth GCrcuit applied California law to
construe an owned property exclusion, and determ ned that costs
incurred to conply with a consent decree or an injunction mandating

envi ronnmental cleanup, or to reinburse a governnent agency for
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cl eanup expenses, constituted danages under the applicable
i nsurance policy. 1d. at 1563-65. The court concluded that the
policy applied to expenses incurred "to mtigate any future damage
that mght occur . . . whether or not on [the insured s] own
property."” Id. at 1565. As the location of the source of the
hazard was not dispositive, the court enphasized that the exclusion
did "not bar coverage of the cost of preventing future harmto
ground water or adjacent property that mght arise from
contamnation that has already taken place, whether such
contam nation has occurred on [the insured' s] or others' property."
| d. Relying on AlU Ins. Co., 799 P.2d 1253, the court reasoned
that "where an insured is covered for damage to a third-party's
property, that insured would reasonably expect coverage for efforts
to mtigate that danmage, even when the source of the hazard is on
the insured' s own property.” |d. at 1565-66.

The case of Gerrish Corp. v. Universal Underwriters Ins. Co.,
947 F.2d 1023 (2nd G r. 1991), is to the sane effect. There, the
Second Grcuit concluded that a liability policy covers a pollution
claim because environnental response costs are danages within the
meani ng of the policy. The court also determ ned that the owned
property exclusion did not bar coverage, in view of danmage that had
occurred to property that was not owned, controlled, or possessed
by the insured. The court reasoned that the insurer's liability

for damage to property of another may extend to the insured s own
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property, "for the purpose of abating seepage to neighboring
property. The cost of repairing [the insured s] property is
inextricably linked" to the third-party clains. ld. at 1031.
Therefore, the court held that the owned property exclusion did not
foreclose recovery for renedial work on the insured' s prem ses.
| d.

Neverthel ess, as a predicate to coverage under a liability
policy for renediation expenses incurred in connection with the
insured's own property, we conclude that the insured s property
must first have caused damage to property owned or controlled by a
third party. W are also satisfied that the insured nust be

legally or contractually obligated to renedi ate the hazard, so that

the repairs are, in that sense, involuntary. In Signo Trading
Int'l, Inc., 612 A 2d 932, for exanple, the New Jersey Suprene
Court determned that a conprehensive general liability policy that

contai ned an owned property exclusion barred coverage for abatenent
costs in connection with threatened harmto third-party property,
in the absence of prior physical injury to property of a third-
party. I1d. at 62, 612 A 2d at 938. The court recogni zed, however,
that "the cost of neasures intended to prevent immnent or
i mredi ate future damage" to third-party property is not forecl osed

for coverage by the owned-property exclusion, if the third-party
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property has previously been danaged.* Id. at 64, 612 A 2d at 939.
See al so Edgerton, 172 Ws. 2d at 546, 493 NW 2d at 779 ("W
adopt the reasoning of those courts which have held that costs
incurred to prevent future pollution danage of a kind which has
al ready occurred constitute "damages' within the nmeaning of the
standard-form CG. Policy.") (Enphasis added).

In finding the owed property exclusion inapplicable, courts
have also considered the involuntary nature of the renediation
measures, in the sense that they were mandated by a state or
federal agency or a court order. See, e.g., daussen v. Aetna Cas.
& Sur. Co., 754 F.Supp. 1576 (S.D. G. 1990). In C aussen, the
Environnental Protection Agency required the insured to renove
hazardous materials from its property. The insurer refused to
defend or indemify its insured, because its policy did not cover
damages to the insured's own property. The court rejected Aetna's
argunent, in part because the toxic dunping damaged not only the

insured's property, but also surrounding |land and water. The court

4 In Signo Trading, 612 A 2d 932, the court also reviewed
several earlier opinions in the New Jersey courts that confronted
rel ated issues: D anmond Shanrock Chemcals Co. v. Aetna Cas. &
Sur. Co., 231 N.J. Super. 1, 554 A 2d 1342 (App. Dv. 1989); Sunmmt
Assoc., Inc. v. Liberty Mit. Fire Ins. Co., 229 N J. Super. 56, 550
A.2d 1235 (App. Div. 1988); CPS Chem Co. v. Continental Ins. Co.,
222 N.J. Super. 175, 536 A 2d 311 (App. Div. 1988); Broadwell
Realty Serv., Inc. v. Fidelity & Cas. Co., 218 N. J. Super. 516, 528
A .2d 76 (App. Dv. 1987), overruled, in part, on other grounds, by
Morton Int'l., Inc. v. CGeneral Acc. Ins. Co. of America, 134 N. J.
1, 629 A 2d 831 (1993).
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al so determ ned that coverage applied because the insured was
required by the EPA to renediate the site in order to prevent
damage to the property of a third party. 1d. at 1579.

The reasoning of the court in Patz v. St. Paul Fire & Marine
Ins. Co., 15 F.3d 699 (7th Gr. 1994) (Posner, J.) al so persuades
us that, for coverage to apply, the insured nust have sone duty to
renediate, so that, the repairs my be characterized as
involuntary. In Patz, the insureds sought to recover fromtheir
insurers for substantial clean-up costs that were incurred when a
state environmental agency ordered them to mtigate toxic
contam nation on their own property. Because neither the
groundwat er nor soil contam nation had spread beyond the owners
prem ses, the insurer asserted, inter alia, that coverage was
barred on the basis of the owned property excl usion.

Rejecting the insurer's contention that the owned property
excl usi on precluded coverage, the Seventh Grcuit reasoned that the
plaintiffs were not attenpting to recover for damage to their
property. To the contrary, they were seeking to recover for the
cost of Iliability that had been inposed upon them by a state
agency. In this regard, the court found it significant that the
insureds involuntarily incurred the clean-up costs for which they
sought rei nbursenent. Id. at 705.

Moreover, in that court's view, ownership of either the

contam nated property or the groundwater was irrelevant. The court
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also deened it irrelevant as to "how soon the groundwater
contam nation would have spread to groundwater beneath [the]
nei ghbors' property if the clean up had not been ordered, whether
but for the clean up the contam nation. . .would have |eached to
soi |l beneath the neighbors' property, or in short how rmuch of a
risk to other people's property the contamnation created.” 1d. at
705. The court said:

[ The insureds] are not attenpting to obtain an insurance
award for a reduction in the value of, or other damage

to, their |and. How could they? It is a policy of
l[tability insurance, not casualty insurance, on which
t hey have sued. They seek to recover the cost of

conplying with a governnent order to clean up a nui sance.
The fact that the clean up occurred on their land is
irrelevant. For all we know, the damage to the | and was
much | ess than the cost of cleaning it up.

We find support in two Maryland cases for our view that third-
party property nmust suffer actual harm caused by the insured' s
property, and that the repairs are not covered unless the insured
has a duty to renediate. See Bausch & Lonmb, Inc. v. Utica Mit.
Ins. Co., 330 Md. 758 (1993) and W M Schlosser Co., Inc. wv.
| nsurance Co. of North Anerica, 325 Md. 301 (1992).

I n Bausch & Lonb, the insurer sought a declaratory judgnent to
determne its obligations to defend and i ndemmify Bausch & Lonb for
expenses incurred in connection with the groundwater contam nation
of Bausch & Lonb's own property. The policy provided:

The conpany [Wica] will pay on behalf of the insured al
suns whi ch the insured shall becone legally obligated to
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pay as damages because of . . . property damage to which
this insurance applies caused by an occurrence.

Bausch & Lonb, 330 Mi. at 764 (enphasis added).

Nei ther the State nor any adjoining | andowner had sued Bausch
& Lonb, notw thstanding that the contam nation of the insured's
property allegedly polluted a neighboring site. Because the policy
as a whole covered only injury to a third party's property, and not
injury suffered by the insured, the Court determned that the
"question of insurance coverage turns. . .on whether a third party
has sustained injury to, or destruction of, its own property with
respect to the [insured's] pollution.” |Id. at 783.

The Court concluded that the State |lacked the requisite
property interest in the contam nated groundwater to "qualify as a
third party whose property was danaged by the pollutants emanati ng
fromthe [Bausch & Lonb] site.”" 1d. 1In the absence of third-party
property damage, it held that the insurer was not contractually
obligated to reinburse its insured for the costs of alleviating
damages to its own property. The Court reasoned that the "hal |l mark
of the conprehensive general liability policy is that it insures
against injury done to a third party's property, in contradistinc-
tion to an "all risks' policy also covering | osses sustained by the
policy-holder."” Bausch & Lonb, 330 Mi. at 783. Therefore, the
insured was not required "to pay B & L's abatenent expenses

incurred at the State's behest.” 1d. at 788.
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It is noteworthy that the Court expressly declined to
determne whether, if there had been third-party damage, the
insurer "would have been required to pay the costs of indirect
steps taken on B & L's owmn . . . site, such as renoval of the
contam nat ed sludge, to prevent continuing harmto its nei ghbor."
ld. at 789. This, of course, is the question that we nust resol ve.

In WM Schl osser Co. v. Insurance Co. of North Anmerica, 325
Md. 301 (1992), a subcontractor excavating a construction site was
forced to backfill the excavated site to prevent the conplete
col | apse of the earth surrounding the site and damage to a third
party's property. The emergency backfilling was necessitated, in
part, by the inmm nent approach of a hurricane. Subsequently, the
general contractor, as the holder of a certificate of insurance,
filed a claimw th the subcontractor's insurer for the costs of the
backfilling, which the insurer denied. The | anguage of the
i nsurance policy provided:

| f you or another insured has a | egal responsibility to

pay a cl ai m soneone nade based on bodily injury, personal

injury, or property damage, resulting froman occurrence,

we will pay that claim if it is covered under this

policy.

(Enmphasis in original).

The Court recognized that the insured s action was "intended
to prevent the type of harmthe policy would have covered”, but the

harm had been averted by the insured s preventive action.

Schl osser, 325 Md. at 307. Neverthel ess, because the policy only
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covered danmages based on third-party | oss, which had not occurred,
the Court held that the policy did not cover the costs of
prophylactic nmeasures on the insured' s property, undertaken to
protect a third-party property owner fromfuture harm [|d. at 306.
In the absence of third-party property damage, the Court concl uded
that a general liability policy does not cover the cost of
protective neasures inplenmented by the insured to prevent future
third-party property damage. The Court declined to "nmake a new
contract under the guise of construction.” Id. at 308 (quoting
Nati onal Grange Mut. Ins. v. Pinkney, 284 Md. 694 (1979)).

Bausch & Lonb and Schl osser are factually distinct fromthe
instant matter in critical respects. In contrast to those cases,
third-party property was allegedly damaged due to a hazardous
condition on Aaron's property. Moreover, in Schlosser, the
precautionary nmeasures of the insured were voluntarily undertaken.
As we see it, if a court were to conclude that Aaron's property
damaged the property of another, and that he was obligated to
repair his own property in order to abate the nuisance, or to
reinburse a third-party for the cost of repairs, the court's
deci sion would constitute the functional equivalent of an agency
directive.

I V.
We recogni ze that the liability portion of the Policy is not

intended to provide first-party protection for damge to the
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insured's own property. That would be a msuse of the Policy.
Thus, an insured nay not recover under a liability policy for any
portion of renediation expenses that apply only to the insured's
property. To the extent that renedi ati on expenses reflect the cost
of repairs for danage to the insured's property, unrelated to
preventative neasures, they are not covered. | f expenses are
incurred by the insured to renedy existing damage to third-party
property or to prevent further damage to that property, however,
there may well be coverage.

Intel Corp., 952 F.2d at 1566, supports this view There, the
court noted that repair costs nust be sorted into two categories:
damage to third-party property and damage to the insured's
property. | d. The court underscored that the insured was not
entitled to recover costs incurred solely to renedy damage to its
own property. To the contrary, coverage applied only to those
costs incurred to renedi ate exi sting damage or to prevent further
damage to third-party property. | d. Consequently, it was the
responsibility of the trier of fact "to determ ne what expenditures
were made solely to renedy damage to [the insured' s] own property
and whi ch were undertaken on account of damage to the property of
third parties.” Id.

What the court said in United States v. Conservation Chem
Co., 653 F. Supp. 152, 200 (WD. M. 1986), al so provides gui dance

her e:
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[ Cl] overage of the abatenent renmedy on the [insured's
property] designed to prevent damage or further danmage to
third parties cannot be denied on the basis of the owned

property exclusion. This does not, however, include
el enents of the claimwhich relate to a renedy for danage
confined to the [insured' s property] itself. To the

extent that all or a portion of the renmedy relates solely

to danage to the [insured's property] itself and not to

prevent off-site contam nation, the “~Owmed Property

Exclusion' clearly applies, and such damage is not within

t he coverage provided.

Nor may an insured avoid his own responsibilities and
obligations by seeking coverage under the liability portion of a
policy. Thus, in Patz, Judge Posner readily agreed that an insurer
is not obligated to reinburse its insured "for voluntarily
undertaking to reduce potential liability. . ." Patz, 15 F. 3d at
705. To use his illustration, "The owner of an autonobile cannot
charge the expense of a fancy new braking systemto his liability
insurer on the ground that the systemw || nmake it less likely that
he will injure sonmeone in an accident." Id.

Under the facts of this case as they have been presented to
us, however, the repairs to the dass Enclosure were not
voluntarily undertaken by Aaron. Rat her, they were virtually
foisted upon him Nor was the insured attenpting to avoid his
responsibilites to maintain his property. To the contrary, we have
found no suggestion that Aaron deliberately allowed his property to
deteriorate, thereby jeopardizing the safety of third-party

property, nerely to come within the ternms of the liability portion

of his Policy. Indeed, neither Aaron nor the Council had even the
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slightest idea, for nmany years, that Aaron's property was the
source of the | eaks.

Nor did the repairs benefit Aaron. In this regard, it is
noteworthy that the G ass Enclosure was apparently perfectly
adequate from Aaron's perspective; its condition did not affect his
use of it. See Banker's Trust Co., 518 F.Supp. 371. Instead, the
repairs were allegedly acconplished only to abate harmto property
of third parties. The case of Nationwide Mut. Fire Ins. Co. V.
Banks, 114 N.C. App. 760, 443 S.E. 2d 93 (1994), is pertinent. At
i ssue there was an accunul ati on of debris on the insured' s property
that was damaging a stream The court found the owned property
exclusion inapplicable, so that the insurer was liable to its
insured for the response costs. It focused on the | ack of actual
injury to the insured' s property fromthe debris, stating: "There
is no indication that the debris in any way harns the land itself."
ld. at 764, 443 S.E. 2d at 96. Simlarly, whatever may be w ong
with the dass Enclosure, it evidently has not interfered with
Aaron's use or enjoynent of it.

V.

Some conment at ors have expressed concern that, by interpreting

t he owned property exclusion as inapplicable to renedial neasures

taken on an insured's property, the courts have created a
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significant risk of adverse selection and noral hazard,® which
arguably w Il disrupt the insurers' abilities to account for
expected payouts and potentially threaten the availability of
general liability insurance policies. See Kenneth S. Abraham
Environnental Liability and the Limts of Insurance, 88 Colum L
Rev. 942 (1988). Abraham points out:

I nsurers incorporate the owned property exclusion to

avoi d the dangers of adverse selection and noral hazard.

When insurers can rely on the exclusion, they may be able

to insure agai nst cleanup expenses and damage to owned

property through other types of policies or through

separate endorsenents to the basic policy. Wen courts

voi d the owned-property exclusion, they run the risk of

creating adverse selection and noral hazard problens

sufficiently severe that general Iliability insurance

becones nmuch nore expensive or nuch | ess avail abl e.
ld. at 967-68. See also George L. Priest, The Current |nsurance
Crisis and Modern Tort Law, 96 Yale L.J. 1521 (1987) (arguing that
expanded third party coverage and restrictions on exclusions reduce
t he pool of insureds and cause an increase in insurance costs and
a reduction in insurance availability). Al though we understand the
concern that the prevailing interpretation of the owned property

exclusion may |l ead to i ncreased adverse sel ection or noral hazard,

5> The termnoral hazard refers to the increased risk that the
insured will allow the destruction of its insured interest, or fail
to take preventative nmeasures to protect its insured interest, once
it has obtained insurance, so that the insurer wll pay for
damages. See 8 CGeorge J. Couch, Couch on Insurance 8 37A 292 (rev.
ed. 1985). "Adverse selection occurs when applicants for insurance
possess substantially nore information than insurers about the
| evel of risk the applicants pose." Kenneth Abraham Environnment al
Liability and the Limts of Insurance, 88 Colum L. Rev. 942, 946
(1988) .
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we reiterate that there is not even a hint in this case that
Aaron's actions constituted either adverse selection or noral
hazar d.

Conversely, the denial of coverage m ght encourage an insured
to permt a condition on his land to deteriorate to a point that it
would result in damage to others, for which liability coverage
probably woul d be available. Anticipatory renedi al neasures woul d
probably prevent damage or loss to the property of others, and
reduce the likelihood of a significant claimfor damages agai nst
both the insured and his or her insurer.

A nunber of courts have adopted the rationale that an "ounce
of prevention is worth a pound of cure." For exanple, in Allstate
Ins. Co. v. Quinn Constr. Co., 713 F. Supp. 35 (D. Mass. 1989), the
court determned that the policy applied to work perfornmed on the
insured's property in order to prevent costly prospective harmto
the property of third parties. It reasoned that if the cost of
cl ean-up were not recoverable,

t he insured woul d have the incentive sinply to allow the

pollution to continue. Under that scenario, the

i nsurance conpany would ultimately have to spend much

more to clean up the resulting actual danmage to the

property of third parties. For these reasons, the court

concluded that the clean-up was as a matter of law within

t he coverage of the liability policy, which it construed

to

Id. at 40 (citing Bankers Trust Co. v. Hartford Acc. & Indem Co.,

518 F. Supp. 371, 373-74 (S.D.N. Y. 1981)).
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The court also recognized the purpose of a conprehensive
general liability policy as consistent with coverage for pollution
cl ean-up expenses incurred to prevent injury to property of others.
"In sone cases, the property owner wll have no first-party
i nsurance; he should not forfeit coverage by pronptly cleaning up
contam nation rather than waiting for it to cause serious
envi ronnment al damage." Quinn, 713 F. Supp. at 41. Reasoning that
the cost of prevention is "far nore econom cal than post-incident
cure. . .", id., the court stated that it "serves no legitimte
purpose to assert that. . . pollution nust be allowed to spread
over boundary lines before [it] can be said to have caused the
damage to other people's property which liability insurance is
intended to indemify." Id.

Simlarly, in Broadwel| Realty Serv., Inc. v. Fidelity & Cas.
Co., 218 N.J. Super. 516, 528 A . 2d 76 (1987), the court concl uded
that an insured' s expenses in inplenenting preventive neasures in
response to a state agency's directive constituted damages that
were not barred by the owned property exclusion. The court said:

| t would be folly to argue, under such
circunstances, that the insured would be required to
del ay taking preventive neasures, thereby permtting the
accunul ati on of nountainous clains at the expense of the

i nsurance carrier. Stated another way, the policy does

not require the parties to calmy await further

cat astrophe. Abatenent neasures designed to prevent the

continued destruction of adjacent property are plainly

conpensabl e under the policy.

Id. at 526, 528 A 2d at 76.
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Nevert hel ess, in Schlosser, 325 Ml. at 308, the Court rejected
liability coverage on the basis of an argunent that, if the insured
failed to institute precautionary neasures, the threat of inmm nent
harm woul d have materialized, that harm would have been covered
under the policy, and it probably woul d have been nore costly than
the preventative neasure. Id. Therefore, we do not ground our
holding on the basis that, if left wunattended, the hazardous
condition on the insured s property would inevitably result in
serious damage to the property of another, for which the insurer
probably woul d be |iable.

W are, however, m ndf ul t hat sound public policy
consi derations support findings of coverage in the special context
of environnental pollution cases. See, e.g., South Carolina Ins.
Co. v. Coody, 813 F.Supp. 1570, 1578 (M D.Ga. 1993); Patz v. St.
Paul Fire & Marine Ins. Co., 817 F. Supp. 781, 784 (E.D.Ws. 1993)
("the area of environnmental damage presents uni que questions for
i nsurance coverage because there is always the potential that
contamnation wll spread. As a policy matter, it is nore
desirable to take renedial action as soon as possible, rather than
waiting until off-site environmental harm has occurred."), aff'd,
15 F.3d 699 (7th Cr. 1994); Quinn, 713 F. Supp. at 41 (observing
t hat environnmental pollution cases are "unique").

Pol kow v. Citizens Ins. Co. of America, 180 Mch. App. 651,

447 N.W 2d 853 (Mch. App. 1989), rev. on other grounds, 438 M ch.
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174, 476 NW 2d 382 (Mch. 1989) is instructive. The court
determned that the owned property exclusion was inapplicable
because of a broad governnent interest in protecting the
environment. Recognizing that the alleged pollution fell outside
of the policy exclusion for danage to an insured' s property, the
court said that the allegations "are essentially for injury to the
public interest in the well-being of the environnment and natural
resources of this state.” Polkow, 180 Mch. App. at 659, 447 N W
2d at 857.

Simlarly, in Bankers Trust Co., 518 F. Supp. at 374, the court
observed that, if the owned property exclusion applied, an insured
would continue to pollute, "causing further social damge and
damage to third parties, and ironically costing even [the insurance
conpany] nore noney." It determned that the inm nent danger to
property of another constitutes damage within the neaning of the
i nsurance policy. Id.

We are unpersuaded that the special considerations applicable
to environnental cases render the underlying bases of those
decisions invalid here. As we see it, an owned property exclusion
does not necessarily bar coverage of a claim for renediation
expenses. Wether the Policy here ultimately will provide coverage
necessarily depends on a resolution of various factual questions,
including the following: 1) Did the third party property actually

suffer damage that was caused by property defects or hazards on the
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insured's property? 2) Were the repairs to the insured' s property
necessary to prevent inmmnent, additional damage to the third party
property? 3) To what extent, if any, did the cost of repairs
relate to repairs solely for the benefit of the insured s
property?°

As we have noted, the Council's suit alleged that the
condomniumand St. dair sustained third-party property danage due
to defects in the dass Enclosure, and that the repairs were
necessary to prevent immnent and further damage to that property.
The suit also alleges that the Council incurred costs of $97,000 to
repair Aaron's property. W are satisfied that the trial court's
order fairly outlines the basis on which Aetna may be liable to
Aar on.

VI,

The trial court determned that the costs of investigation
constitute a category of damage for which Aetna is responsible.
Under certain circunstances, an insured nay be liable for the costs
of investigation and, if so, the insurer may be required to
indemify its insured for such expenses. At this juncture, we
express no opinion on the nerits of the claimregarding the costs
of investigation. We observe, however, that the investigation

apparently | asted years and was | argely unsuccessful. The record

6 Appellant advises us in its brief that the Council's suit
has settled. W express no opinion on the effect of the settlenent
with regard to the factors that we have identified.
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does not indicate who investigated or why it took so long to
identify the source of the problem On this record, it would
appear that the Council would not be entitled to rei nbursenent for
the costs of investigation. |In the absence of Aaron's obligation
to reinburse the Council, the insurer would not be |iable.

In contrast, the rule is clear that if an insured nust resort
to litigation to force its insurer to performits duty to defend
the insured and provide liability coverage, then the insured may
recover the fees, costs and expenses of the litigation. Nolt v.
USF&G, 329 Md. 52 (1993); Canpbell v. Allstate Ins., 96 Ml. App.
277 (1993) rev'd. on other grounds, 334 Mi. 381 (1994); Conti nental
Casualty Co. v. Board. of Educ., 302 M. 516 (1985); Bankers &
Shi ppers Ins. Co. v. Electro Enter., 287 Ml. 641 (1980); Cohen v.
Anmerican Honme Assur. Co., 255 M. 334 (1969). As we have
determ ned that the trial court correctly found that Aetna had a
duty to defend Aaron, the trial court also properly directed Aetna
to pay Aaron's fees, costs, and expenses in connection wth the
decl aratory judgnent action.

Finally, we note that Aetna argues that it has no duty to
defend or indemify Aaron, because the Council incurred the repair
expenses in 1993, and Aaron's Policy expired in 1989. Aet na
concedes that this argunent was not raised below Therefore, it is
not properly before us on appeal, and we decline to consider it.

See Ml. Rule 8-131(a).
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