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On April 4, 1995, the Maryland Securities Division ("the
Di vision"), appellee, issued a sunmmary cease and desi st order and
initiated formal proceedi ngs agai nst Express Conmuni cations, Inc.,
Pendl et on Waugh, Patricia T. Phipps, Charlie Mae Lewi s, Ak's Daks
Communi cations, Inc., SMRAdvi sory Group, Al bert Koeni gsherg, Warren
Bl anck, Puma Communi cation, Inc., David Meredith, Conmunication
Consul tants, Jerry Cal |l oway, Manni ng Communi cati ons Consul tants, David
Evans, and David Smith.! On Cctober 3, 1996, the Divisionissued a show
cause order agai nst Ak's Dak's Communi cations, Inc., SMR Advi sory
Group, L.C., Albert Koeni gsberg, and new respondent Ji nmy Evans,
charging themwi th vi ol ati ons of the origi nal summary order to cease
and desi st.

The two cases wer e consol i dat ed and a heari ng was hel d bef ore an
Admi ni strative LawJudge (the “ALJ”) on Novenber 18, 19, and 20, 1996,
and January 27, 28, 29, 30, and 31, 1997. The ALJ i ssued fi ndi ngs and
submtted them to the Maryland Securities Comm ssioner
(“Comm ssioner”).? The Comm ssi oner hel d a heari ng and t hereafter

det erm ned t hat Ak's Daks Conmuni cati ons, Inc., SVR Advi sory Group,

IOn January 31, 1996, default judgnments were entered agai nst
Express Communi cations, Inc., Pendleton Waugh, Patricia T. Phipps,
Charlie Mae Lewi s Communi cation Consultants, Jerry Call oway, David
Evans, and David Smth, based on their failure to respond to the
sunmary order or request a hearing.

2During the course of the proceedings, then-Comm ssioner Robert
N. McDonald left his position as Securities Comm ssioner. The new
Conmmi ssi oner delegated to himthe authority to continue to be the
final decision-maker in this case.



L.C., Albert Koenigsbherg, Jimy Evans, Warren Blanck, Puma
Communi cation, Inc., David Meredith, and Manni ng Comruni cati ons
Consul tants, appellants, violated Maryl and securities |laws. He
i nposed a fine of $178, 000.

Appellants filed an action for judicial review of the
Conmi ssioner's decisioninthe Grcuit Court for Baltinore City. The
circuit court (Berger, J.) affirmed the Conm ssioner's deci sion. The
appel | ants now appeal tothis Court, presentingthe foll ow ng questi ons
for review, which we have rephrased:

l. Was t he Conmmi ssioner | egally correct in deciding that

limtedliability conpany interests soldto Maryl and
i nvestors were i nvest nent contracts and, therefore,
securities?

1. Was the evidence legally sufficient to support the

Comm ssioner' s deci sionthat the appel | ants vi ol at ed
sections 11-301, 11-401, 11-402, and 11-501 of the
Maryl and Securities Act?

For the followi ng reasons, we answer yes to both questions.

Accordingly, we shall affirmthe judgnent of the circuit court.

FACTS AND PROCEEDI NGS

The Appell ants
Ak's Daks Conmunications, Inc. ("Ak's Daks") is a Florida
corporationthat was organi zed on April 9, 1992. Al bert Koenigsbergis
its president and sol e sharehol der. Ak's Daks enteredinto contracts
with each of the55Iimtedliability companies ("the LLC s") invol ved

inthis case (as discussed below) to serve as their adm ni strative
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agent. Pursuant tothe contracts, Ak's Daks was responsi bl e for the
adm ni strative and record-keepi ng needs of each of the LLGCs.

SMR Advi sory G oup ("SMRAdvisory") isaFloridalimtedliability
conpany t hat was organi zed on March 10, 1994, by Koeni gsberg, Warren
Bl anck, and Bobbi Chubirka. SMR Advi sory is a foundi ng menber of each
of the LLCs. SMR Advi sory i s atel econmuni cations strategi c pl anni ng,
engi neeri ng, and construction enterprisethat was fornmed to operate
speci alized nobileradio ("SMR') systens i nthe 220-222 MHZ spectrum
It contracted with Ak's Daks to construct and manage 220- 222MHz r adi o
di spatch systens for the LLCs.

Warren Bl anck i s presi dent of Unicall Communi cations, a nenbership
recruiting organization for various of the LLCs. Unicall was founded
by SMR Advi sory.

Puma Communi cations, Inc. ("Puma Communi cations") is a nmenbership
recruiting organizationfor various of the LLCs. It was founded by SMR
Advi sory and is a Florida corporation. David Meredith is the
presi dent, sol e sharehol der, and enpl oyee of Puma Conmuni cati ons.
Meredith also is a nmenber of SMR Advisory.

Jimy Evans is a nmenber and enpl oyee of SMR Advi sory.

The LLCs & Their Formation

Each LLC was formed to offer SMR di spatch services from a

particul ar | ocati on. The SMR di spatch servi ces consi st of atwo-way

radi o systemt hat al |l ows one personto speak at atinme. Forty-two of
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the LLCs are | ocated on t he west coast of the United States and are
i ntended participants inthe proposed Western Regi onal Network. |f
created, that network woul d provide uninterrupted SMR service to
clients throughout the western range of the LLCs. Thirteen of the LLCs
are |l ocated on the east coast.

The 220- 222 MHZ SMR systens have | i mted capacity for general use
i n comuni cations. This is because the technol ogy necessary to permt
a SMR systemt o operate as a t wo-way conmuni cati ons devi ce has not yet
been devel oped. Also, the narrow band wi dth of the 220-222 VHZ
frequency restricts the amount of infornmati onthat can be transmtted
and radi o signal sinthe 220-222 MHZ range cannot penetrate buil di ngs
as effectively as 800 MHZ systens.

The LLCs al | were organi zed by SMR Advi sory and ei t her one nenber
of the public, anaffiliate, or a hol der of a 220 MHZ | i cense fromt he
Federal Conmuni cations Commi ssion ("FCC'). For the LLCs in which
Maryl and resi dents i nvested, the ot her foundi ng nenber either was an
enpl oyee or owner of SMR Advi sory, or was ot herwi se related to SMR
Advi sory or Koeni gsberg. SMR Advi sory recei ved an 8%equity ownership
interest inthe "dass B" LLCinterests. The hol der of the FCClicense
recei ved a 20%i nterest inthe LLCand was requiredto transfer his
licensetothe LLC. These original nenbers enteredinto agreenents to
start the build-out of the SMRfacility and t hen sought out ot her

nmenbers "to provi de addi ti onal capital and whatever ot her participation
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each addi ti onal LLC nenber deemned appropriate.” The additional nmenbers
were “d ass A’ nenbers; upon conpl etion of the buil d-out of the 220 MHZ
operating system the C ass A nenbers becane C ass B nenbers, and t he
Cl ass Ainterests ceased to exist. Newnenbers fromthe public al so
becanme Cl ass B nenbers.

Each LLC has, on average, 38 i nvestors and each LLC has rai sed
approxi mately $275, 000 fromt hose i nvestors. Twenty-one Maryl and
residents invested a total of nore than $161, 000 i n vari ous of the
LLCs. Nationw de, over 1100 peopleinvestedinthe LLCs. I|nvestor
funds fromall of the LLCs were pooled in a single bank account.

O fering Materials

| nvestors were solicited through a vari ety of neans, including
radi o conmercials. Menbershiprecruiters al so solicitedinvestors who
previously had i nvested i n wi rel ess conmuni cations. Menbers were not
sought on t he basis of their techni cal or busi ness expertiseinthe
field, even though operating t he 220-222 MHZ SMRs requi res a t echni cal
under st andi ng of the nobile radio field.

Menbership recruiters prom sed potential investors aprofitable
out come, tellingone potential investor that a $7,500 i nvest ment coul d
produce revenues of $50,000to $60,000in five years. The nmenbership
recruiters didnot informpotential investors of the characteristics of

t he market, the site, or the projected earnings for the particular LLC



i nvol ved. The recruiters arranged for Ak's Daks or SMR Advi sory to
send pronotional material to the potential investors.

The offering materials prepared by Ak's Daks stated that
Koeni gsberg had 15 years of experience in FCClicense and filing
prograns. It did not reveal that his experience was gained with a
conpany whose presi dent was convi cted of federal crines. The materi al
al so highlighted SVMR Advi sory as a mmj or player in the wireless
comruni cations field. Potential investors were advised that SMR
Advi sory was to be t he adm ni strator of the of feri ng and woul d provi de
vari ous services, including: formation of the LLC, negotiationwth
220/ 222 MHZ 1i cense hol ders, coordinati on and execution of | egal
docunent s, provision of nonthly newsletters to nenbers and quarterly
performance statenments to clients, and conpliance with FCCrul es and
regul ations. The materials stated that SMR Advi sory had operati ng
conpany profit margins in excess of 28 percent.

The of fering material s i ncluded a forecasted financi al statenent
for the West ern Regi onal Network. It projectedthat the LLCs onthe
west coast woul d have a conbi ned net i ncone of $10, 181, 100 i n 1999 and
a total net inconme for a five year period of $28, 965, 700. These
figures average out to a net i ncone of $18, 148 on a $3, 500 i nvest nent
over afive year period. The offering naterials al so projected over
$4, 939, 000 i n i nterconnect revenues and over $1, 600, 000 i n revenue from

data transm ssion services for the West ern Regi onal Network. The
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i nt erconnect revenue projections containedinthe materials were
fifteentimes the projections made by the appel | ants' expert w t ness,
St ephan Virostek, and were based upon estimations of rates and
per cent age of subscri bers for i nterconnect services that were wel | -
above industry averages.

The of fering material included a docunent depi cting the Western
Regi onal Network as an i nterl ocki ng network of SMRstations fromnorth
of Los Angel es to Seattle. The material describedthis as "a project
underway t o devel op t he | ar gest seamnl ess narrowband wi rel ess network i n
the United States." The offering material did not nention the
exi stence of the "fortymlerule,” an FCCregul ation that restricts
common owner shi p of SMRsystens in the same community. This regul ation
woul d t hwart t he appel | ants' plans for the West ern Regi onal Net wor k.
The representati ons concerning this network and of the potential for
hi gh profit were inportant factors in some Maryl and residents’
decisions to invest.

The offering material also failedto informinvestors of the
characteristics of the market or projected earningfor specific LLCs.
The solicitationnmaterial contained sone information onthe pronoters’
financial interest intheinvestnents, but did not reveal that 35%of
t he i nvest nent fund went to t he menbership recruiter and 12%of t he
i nvest ment fund went to Ak's Daks, and 25%of t he gross i ncone went to

SMR Advi sory. The offering materials further did not disclosethat
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t her e wer e proceedi ngs pendi ng agai nst these parties i n Sout h Dakot a
and Ari zona. Potential investors weretoldthat the LLCs were nenber -
managed conpani es oper at ed under the control of amgjority vote of the
menbers.

Upon recei pt of the offering material, a potential investor woul d
send a reservation formand noney to Ak's Daks, thereby hol di ng an
investnent inaparticular LLCfor theinvestor. Potential investors
t hen were contacted by a conpliance i nterview ng conpany that ran
t hrough a series of questions designedto elicit an acknow edgnent by
the i nvestor that he was aware that the LLCs were nenber- managed
conpani es, that his noney was totally at risk, andthat hisliability
was |l imtedto the anount i nvested. The conpliance interviewconducted
with one Maryl and i nvest or cont ai ned appr oxi mat el y 25 questi ons and
| ast ed between three and five m nutes. Approxi mately 1%of potenti al
investors were rejected as a result of the conpliance interview
process.

Member ship sunmaries were sent to investors; the sunmaries
cont ai ned copi es of contracts that al ready had been entered i nto on
behal f of the LLCs. The appell ants gave the i nvestor theright to
rescind theinvestnent up until seven days after the recei pt of these
summaries. |f theinvestor chosetoretaintheinvestnent, he or she

was required to ratify the previously negotiated contracts.



No i nvest ment opportunity offeringsinthe LLCs were regi stered
in Maryl and as securities under the Securities Act. None of the
appel | ants have regi stered i n Maryl and as a br oker deal er or a broker
deal er agent under the Securities Act. After the Conm ssioner issued
t he cease and desi st order of April 4, 1995, t he appel | ants conti nued
to solicit Maryland residents to invest in the LLGCs.

Operation of the LLCs

Koeni gsberg, SMR Advi sory, and Ak's Daks negoti ated all of the
contracts for the LLCs. Koeni gsberg signed all of the subscription
agreenents for the newnenbers; he did not consult current nenbers
bef ore accepti ng t he newnmenbers. Koeni gsberg signed nearly all of the
contracts on behal f of the LLCs. He signed sone of the contracts on
behal f of both parties. On various occasions, Koeni gsberg si gned as
"foundi ng nenber, " "officer"” and "President/founder.” Yet, heis not
t he f oundi ng menber, president, or of ficer of any of the LLCs. Many of
t he contracts i nvol ving LLCs i n whi ch Maryl ander s i nvest ed wer e si gned
bef ore t he Maryl and i nvest ors becane nenbers of the LLC, the Maryl and
i nvestors had no input intothe terns of these contracts. Eleven
contracts were signed, after Maryl and resi dents i nvest ed, between the
LLCs t hat had Maryl and nenbers and Ak' s Daks, SMR Advi sory, the FCC
| i censee, or radiotower site owner. Theinvestors had no say inthe

ternms of these contracts.



SMR Advi sory's contracts withthe LLCs give it a broad range of
authority. The contracts have five-year terns. Many provide t hat
renewal of the contracts may not be unreasonably w t hhel d, except for
gross negligence or fraud. O her of the contracts with SVR Advi sory
and with Ak's Daks provide that renewal nay not be unreasonably
wi t hhel d.

SMR Advi sory sent proxies to investors on various issues,
requiringtheinvestors to make busi ness decisions for the LLCs. The
proxi es did not contain inportant technical and cost i nformati on,
however, and sone proxi es asked the nenbers toratify deci sions that

al ready had been nade. 3

DI SCUSSI ON

The appell ants first contend that the Comm ssi oner erred as a
matter of lawin determ ningthat theinterestsintheLLCs that they
of fered and soldtoinvestors were securities. Specifically, they
argue that i nanalyzingthe issuethe Comm ssi oner shoul d have appl i ed
a presunptionthat interestsinlimtedliability conpanies are not

securities. The Divisionresponds that the Comm ssioner was | egal |y

SFor instance, SMR Advisory sent the LLC nenbers proxies
regarding the | oading of the systemw th custonmers. The proxy asked
the menbers to approve a paynment of $3,500 per LLC. The proxy did
not identify the conpany that would be providing the |oading service
and did not provide any terns of the contract other than the $3,500
f ee.
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correct inits analysis andin concludingthat the LLCinterests were
securities.*

We appl y a de novo standard of reviewto | egal determ nati ons nmade
by an adm ni strative agency. See Young v. Board of Physician Quality
Assurance, 111 Md. App. 721, 726 (1996), cert. granted, 344 Mi. 568,
cert. dismssed, 346 Ml. 314 (1997). In ascertainingthe propriety of
an agency's | egal concl usi ons, we nmust consi der whet her t he agency
recogni zed and applied the correct principles of awgoverningthe
case. |ld. Qur reviewislimtedtothe conclusions of lawactually
made by t he agency, and we wi || affirmthe agency's decisiononly if it

i s sust ai nabl e on t he grounds gi ven. United Parcel Serv., Inc., v.

4“The Division makes two additional argunents, neither of which
we find to be applicable to the case at bar. First, the Division
mai ntai ns that, under the doctrine of "law of the case" the
Comm ssioner's determ nation that the appellants violated the order
to show cause of October 3, 1996 controls the outcone of the issue
before us. We do not believe that the doctrine of "law of the case”
is properly applicable here, but, given our final determ nation on
the nerits of the matter, the issue is noot. The Division also
argues that our review of this issue is barred by the doctrine of res
judicata, because Nutek Info. Sys. v. Arizona Corp. Commin, 977 P.2d
826 (Ariz. Ct. App. 1998), determ ned that the interests in these
LLCs were securities. W do not need to address the res judicata
i ssue, because we reach the sane result on the nerits of the issue as
the Arizona court did. We further note that in order for the
principle of res judicata to apply, the parties nust be the sanme or
in privity with the parties to the earlier case. FW Bank v.
Ri chman, 354 Md. 472 (1999). Here, the Maryl and Securities Division
was not a party to the original suit and was not in privity with a
party to that suit; while the Maryland Securities Division and its
Arizona counterpart may share simlar interests, they are not the
same party and are not in privity.

-11-



Peopl e' s Counsel , 336 Ml. 569, 585 (1994); United Steel Workers v.
Bet hl ehem Steel Corp., 298 Md. 665, 679-80 (1984).
Mar yl and Code (1999 Repl. Vol .), 8 11-101 (r) of the Corporations
and Associations Article ("CA") defines a "security" as any
(i) note; (ii) stock; (iii) treasury stock; (iv) bond; (v)
debenture; (vi) evidence of i ndebtedness; (vii) certificate
of interest or participation in any profit-sharing
agreenent; (viii) collateral-trust certificate; (iXx)
preorgani zation certificate or subscription; (x)
transferabl e share; (xi) investnent contract; (xii) voting-
trust certificate; (xiii) certificate of deposit for a
security; (xiv) certificate of interest or participationin
anoil, gas, or mningtitle or | ease or i n paynents out of
production under thetitle or | ease; (xv) in general, any
i nterest or instrunment commonly known as a "security"; or
(xvi) Certificate of interest or participationin, tenporary
or interimcertificate for, recei pt for, guarantee of, or
warrant or right to subscribe to or purchase any of the
pr ecedi ng.
This definitionis substantially the same as the federal definition of
a "security" under the Securities Act of 1933 8§ 2(1), 15U.S.C. 8§ 77b
(a)(1) (1997), andistobeinterpretedinamnner that i s consistent

withthe federal definition. CA8 11-804. SeealsoONeil v. Marriott
Corp., 538 F. Supp. 1026, 1032 (D. Ml. 1982); Caucus Di stribs., Inc. v.
Maryl and Sec. Comm r, 320 Md. 313, 324 (1990). For that reason, we
wll relyinlargepart onfederal caselawininterpretingtheterm
"security."

The Comm ssi oner found that the LLCinterests net the "invest nment
contract™ definitionof asecurity. Al thoughan "investmnment contract”

is not further defined by Maryl and or federal securities |aw or
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regul ati ons,
Supremnme Court inthe sem nal case of
V.
i nvest nent contract, withinthe nmeani
is aninvestnment of noney in aconmmon enterprise with an expectation of

profits derived solely fromthe efforts of others.

Howey, 328 U.S. 293 (1946). There, the Court held that

expl ai ned:

ld. at 298-99 (footnote omtted) (enphasis added).
Er nst and Young, 494 U. S. 56,

the method for determining if an instrunent is an "investnent

The term "investnent contract" is undefined by the
Securities Act or by relevant | egislativereports. But the
termwas conmon i n many st ate "bl ue sky" | aws i n exi stence
prior tothe adoption of the federal statute and, although
t he termwas al so undefined by the state | aws, it had been
broadly construed by state courts so as to afford the
investing public a full nmeasure of protection. Formwas
di sregarded for substance and enphasi s was pl aced upon
economcreality. Aninvestnent contract thus cane to nean
a contract or schene for "t he pl aci ng of capital or | aying
out of nmoney in away i ntended to secure i ncone or profit
fromits enpl oynment."” State v. Gopher Tire & Rubber Co.,
146 M nn. 52, 56, 177 N.W 937, 938. This definition was
uniformy applied by state courts to avariety of situations
where i ndividuals were |l ed to invest noney in a common
enterprise with the expectation that they would earn a
profit solely throughthe efforts of the pronoter or of sone
one ot her than thenselves. By including an investnent
contract withinthe scope of 8§ 2(1) of the Securities Act,
Congress was using a termthe nmeani ng of whi ch had been
crystallized by this prior judicial interpretation.

It enbodies aflexiblerather thanastatic principle, one
that is capable of adaption to neet the countless and
vari abl e schenes devi sed by t hose who seek t he use of the
nmoney of others on the prom se of profits.

-13-
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Securities and Exchange Conm ssi on

ng of the federal securities |aws,

The Court

See al so Reves v.

64 (1990) (stating that Howey provi des



contract"); Teague v. Bakker, 35 F. 3d 978, 986 (4t"Cir. 1994), cert.
deni ed, 513 U. S. 1153 (1995) (stating that an i nvestment contract
exi sts when t here has been (1) an i nvest nent of noney in (2) a common
enterprisewi th (3) an expectation of profits derived solely fromthe
efforts of others).

The parties do not dispute that the sale of an interest in a
limtedliability company satisfies the first two factors of theHowey
definitionof aninvestnent contract. Theonlyissueinthiscaseis
whet her, under the final Howey factor, the investors in the LLCs
expected profits to be derived solely fromthe efforts of others.®
Thereis alonglineof factual casesinterpretingthis prong of the
Howey definition of an investnment contract.

Indetermningif aninvestor expects profits solely fromthe
efforts of others, the courts have interpretedthe word "solely” with
sone flexibility, soas to further the purpose of the securities |aws
and ensure that they are not easily circumvented. Long v. Shultz
Cattle Co., 881 F.2d 129, 133 (5" Gr. 1989); SECv. G enn W Tur ner

Enter., 474 F. 2d 476, 482 (9" Cir.), cert. denied, 414 U S. 821 (1973).

SThe Howey test has sonetines been characterized as a three part
test and sonmetines as a four part test. This is a matter of phrasing
only and does not involve any substantive differences. Conpare
Reves, 494 U. S. at 64 (phrasing the Howey test as a four part test)
with Teague, 35 F.3d at 986 (phrasing the Howey test as a three part
test). In the case at bar, the only dispute involves, under either
version, the last prong of the Howey test.
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These cases restatetheinquiry interns of whether the ef forts nade by
t hose ot her than the i nvestor are the undeni ably significant manageri al
and entrepreneurial efforts. Teague, 35 F.3d at 986 n. 7 (citingBail ey
v. J.WK. Properties, Inc., 904 F. 2d 918, 920 (4t Gr. 1990)); SECv.
I nternati onal Loan Network, Inc., 297 U.S. App. D.C. 22, 968 F. 2d 1304,
1308 (1992); Bail ey, 904 F. 2d at 920-21; Long, 881 F. 2d at 133; SECv.
Aqua- Soni ¢ Prods. Corp., 687 F.2d 577, 582 (2d. Gr.), cert. deni ed sub
nom Hecht v. SEC, 459 U. S. 1086 (1982); d enn W Turner Enters., 474
F.2d at 482-83.% Thus, mniml efforts by the investor will not
preclude an interest frombeing classified as an investnent contract.

The cases take a fact-driven approach to determ ni ng whet her
manageri al efforts by those other than the i nvestor are the significant
efforts. They enphasize the economc realities of thetransaction over
t he actual formof the transaction. International Bhd. of Teansters v.
Dani el, 439 U. S. 551, 558 (1979); United Hous. Found. v. Forman, 421

U.S. 837, 851-52 (1975); Howey, 328 U.S. at 298-99; Waterman v. Alta

ln United Hous. Found. v. Forman, 421 U. S. 837 (1975), the
Suprene Court noted that the Ninth Circuit had held that the term
"solely,"” as used in the Howey test, should not be interpreted
literally. The Court declined to say whether it would adopt that
formul ati on of the Howey test. Id. at 852 n.16. Four years |ater,
in International Bhd. of Teansters v. Daniel, 439 U. S. 551, 558
(1979), the Court, quoting Howey, retained the term"solely” inits

formul ation of the test. In 1990, in Reves, the Court omtted the
term"solely" fromits fornulation of the Howey test. Reves, 494
U.S. at 64.
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Verde I ndustries, 643 F. Supp. 797, 804-05 (E.D. N.C. 1986), aff'd, 833

F.2d 1006 (4th Cir. 1987). The investors nust have an actual,
practical ability to exerci se managenent rights and control over the
busi ness. Howey, 328 U.S. at 299-300.

Inthe case at bar, the Comm ssi oner's anal ysi s of the nature of
the interests inthe LLCs touched upon the formof the entity, the
power del egated to the nenbers by the nmenbershi p and managenent
agreenments, and, nost inportantly, the economc realities of the
menbers' interest inthe LLCs. Inits economcrealities analysis, the
Comm ssi oner noted that the SMRindustry is highly technical and
conpl ex; the investors |acked experience in the SMR field; the
i nvestors were solicited viaradi ocomercials and tel emarketing; the
i nvestors were asked t o make deci si ons only on m nor i ssues; nmany of
t he "deci sions" that the i nvestors were asked to nake actual |y were
ratifications of decisions that already had been nmade; t he i nvestor
nmenber s wer e not consul t ed bef ore newnenbers were acceptedintothe
LLCs; and the i nvestors were conpl etel y dependent upon SMR Advi sory and
Ak's Daks. This is precisely thetype of fact-oriented anal ysis that
isrequired to determ ne the economc realities of the investors'
i nterest.

The appel l ants argue that Wl lianson v. Tucker, 645 F. 2d 404, (5"
Gr.), cert. denied, 454 U. S. 897 (1981), supports their positionthat,

by failing to apply a strong presunption that the interests were not
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securities, the Conm ssioner incorrectly appliedthelawin determning
that theinterestsinthe LLCs were securities. InWIlIlianmson, the
Fifth Circuit adopted a narrow exception to the standard econom c
realities approach. The appellants assert that it isthisrulethat
governs the case at bar.

In WIlianson v. Tucker, supra, 645 F. 2d 404, the Court hel d t hat
in analyzing the third Howey factor in the context of general
partnershi p business entities, thereis astrong, yet rebuttable,
presunption that general partners donot rely solely onthe efforts of
others for profit and, therefore, general partnershipinterests do not
fall withinthe scope of "investnent contracts" and are not securities.
ld. at 422-23; see also Rivanna Trawmers Unlimted v. Thonpson
Traw ers, Inc., 840 F.2d 236 (4!" Cir. 1988).

The rationale for the WIIlianmson presunptionis that general
partners have a legal right to participate in the management and
control of the partnership and can pronote its success throughtheir
efforts, and that evenif they del egate their actual authority, they
retainthe apparent authority to bindthe partnership. In addition,
general partners remain liable for the acts of the partnership;
t herefore, they cannot expect to be passive i nvestors who derive
profits solely fromthe efforts of others. WIIlianson, 645 F. 2d at
421-22; Great Lakes Chem Corp. v. Monsanto Co., 96 F. Supp. 2d 376,
391 (D. Del. 2000). "These factors critically distinguishthe status
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of a general partner fromthat of the purchaser of an i nvestment
contract who inlawas well as in fact is a 'passive' investor."
WI lianmson, 645 F. 2d at 421, (quoti ngNew Yor k St ock Exchange, I nc. v.
Sl oan, 394 F. Supp. 1303, 1314 (S.D.N. Y. 1975)).

The Court in WIllianmson also set forth athree-part test for
det erm ni ng when t he presunpti on--that a general partnershipinterest
does not neet the third prong of Howey and i s not a security--has been
overconme. This test providesthat if "the partner has irrevocably
del egated his powers, or is incapable of exercisingthem or is so
dependent on the particul ar experti se of the pronoter or manager t hat
he has no reasonabl e alternative toreliance onthat person, then [the]
part nershi p powers may be i nadequate to protect [the partner] fromthe
dependence on others whichisinplicit inaninvestnment contract."
W I Iliamson, 645 F.2d at 422-23.

QG her courts have addressed whet her the WI | i anson presunption for
general partnerships applies to interests in limted liability
conmpani es. I n Great Lakes Chem cal Corporationyv. Mnsanto Conpany,
supra, 96 F. Supp. 2d 376, the court was asked to deci de whet her
interestsinalimtedl!liability conpany were securities and, thus,
whet her t he sal e of those i nterests was governed by federal securities
| aw. The court conpared the general partnership formof business
entityandthelimtedliability conpany formof business entity. It
noted that the two fornms do share sone of the sane characteristics.
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ld. at 391. Like general partners, nenmbersinalimtedliability
conpany may participate actively inthe managenent and control of the
business.” Id. The court concluded, however, that the factors
distinguishinglimtedIliability conpanies fromgeneral partnerships
aresignificant. Id. at 383. Unlike general partners, nenbersina
limtedliability conpany are not personally |liable for the obligations
of the conpany sol ely by virtue of their menbershipinthe conpany.
Rather, their liabilityislimted, liketheliability of sharehol ders.
ld. See al so CA 8§ 4A-301. Further, depending on the nature of the
particular [imted liability conpany's operating agreenent, the nmenbers
al so may be |l ess involved in the managenent of the business than
general partners are. G eat Lakes Chem Corp., 96 F. Supp. 2d at 391.
See al so CA 8 4A-401. Based on these di stinctions, the court declined
to extend the WIlianson presunption, that interests in general
partnershi ps are not securities, tointerestsinlimtedliability
conpani es.

I n Nut ek I nfo. Sys. v. Arizona Corp. Commin, 977 P. 2d 826 (Ari z.
Q. App. 1998), cert. deni ed sub nom Ak's Daks Communi cations, Inc. v.

Ari zona Corp. Comm n, 528 U. S. 932 (1999), this sane i ssue was agai n

‘Under CA 8 4A-401, each nenber of a limted liability conmpany
is an agent of the conpany, unless the articles of organization or
t he operating agreenent states otherw se.
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addressed, this time by the Arizona court.® The Arizona Court of
Appeal s undert ook substantially the sane anal ysis as didthe United
States District Court for the District of Del aware i n Great Lakes
Chem cal Corporation. It conmpared the characteristics of general
partnerships andlimtedliability conpani es and concl uded t hat the
di stinctions between the two business forns mlitated agai nst extendi ng
t he strong presunption that general partnership interests are not
securitiestolimtedliability conmpanies. Nutek Info. Sys., 977 P. 2d
at 833- 34.

Sonme courts have reached t he opposi te concl usi on, however, and
have extended the Wl liamson presunptionto interestsinlimted
liability compani es. Those courts start fromthe prem se that an
interest inalimtedliability company is not a security and apply the
factors set out inWIIliansonto determ ne whet her that presunptionis
overcone. Yet, those cases have extended theWII|ianson presunptionto
limted liability conpanies with little or no discussion of the
di stinctions between general partnerships and limted liability
conpani es. See Tschetter v. Berven, 621 N W2d 372 (S. D. 2001); SECwv.
Shreveport Wrel ess Cabl e Tel evi si on Partnership, [1998 Transfer

Bi nder] Fed. Sec. L. Rep. (CCH) Y 90,322 (D.D.C. 1998).

8This is the "conpani on" case to the case at bar
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We bel i eve that the better approachtothisissueisthe onetaken
by the courts i nGreat Lakes Chem cal Corporationand Nutek I nformation
Services. InWIlianson, the court cited ageneral partner'sliability
for the obligations of the partnership and hisright tocontrol the
busi ness and t he general partner's extensive control over the business
as beingthe "critical factors” to di stinguishing a general partnership
interest froman investnent contract. 645 F.2d at 421. Because
limted liability conpanies ordinarily do not share these
characteristics, thereisnojustificationfor abroad presunption
against interestsinlimtedliability conpanies beinginvestnment
contracts. Extending the WIIlianmson presunption for general
partnershipintereststointerestsinlimtedliability conpaniesis
not appropriate, given the essential distinctions between the two
busi ness forns. See Great Lakes Chem Corp., 96 F. Supp. 2d at 391-92.
We eschewa presunptionthat interestsinlimtedliability conmpanies
are not i nvestnment contracts, withinthe neani ng of the securities
| aws, and concl ude that the Comm ssi oner applied the proper | egal
standard for determ ni ng whether theinterestsinthe LLCs inthis case
were securities.

The appel | ants contend that t here was i nsufficient evidenceto

support the Conmm ssioner's findingthat they violatedthe anti-fraud
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provi si ons of section 11-301 of the Maryl and Securities Act.® The
Di vi sion responds that this issue was not preserved for revi ewand t hat
even if it was, the evidence was sufficient to support the
Conmi ssioner's findings.?®

Odinarily, we will not decide anissue unlessit plainly appears
t o have been rai sed i n and deci ded by the | ower court. M. Rul e 8-131.
The Di vi sion contends that at the circuit court | evel, the appellants
di d not question the sufficiency of the evidence to support the
Comm ssioner's findings of fraud. Intheir witten papers inthe
circuit court, the appellants stated:

A reading of the Comm ssion's recomended findings

supporting the Conm ssion's finding of fraud, though, tracks

M. Hatfield s statements. Further, the Conm ssion's

statenents as to fraud have no support i n any of the ot her

Wi t nesses testinony. Thus, the only witness to cl ai mfraud

was the only witness not to participateintheinvestnent,

and who had a bias against the investnent's success.
Wewill viewthis as an assertion that there was i nsufficient evidence

t o support the Conm ssioner's findingof fraud. Thus, the issue was

properly preserved for appeal. M. Rule 8-131.

%Al t hough the appellants' question presented on this issue
refers to all of the provisions that they were found to have
vi ol at ed--sections 11-301, 11-401, 11-402 and 11-501 of the
Securities Act--their position focuses only on the sufficiency of
t he evidence to support the Commi ssioner's finding of fraud. O the
four provisions above, only section 11-301 prohibits fraud in
connection with the sale or purchase of a security.

1The appellants did not respond in their reply brief to the
Division's assertion that this argunment was not preserved for review
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Section 11-301 of the Maryland Securities Act provides:

I't isunlawful for any person, in connectionwththe offer,

sal e, or purchase of any security, directly or indirectly

to: (1) Enpl oy any devi ce, schene, or artifice to defraud,

(2) Make any untrue statenent of amaterial fact or omt to

state a material fact necessary in order to nmake the

statenments made, inthe light of the circunmstances under

whi ch t hey are made, not m sl eadi ng; or (3) Engage i n any

act, practice, or course of business whi ch operates or woul d

operate as a fraud or deceit on any person.
The Comm ssi oner found t hat t he appel | ants vi ol at ed subsecti on t wo of
this statuteinfiveways. First, theyfailedtoclarify for investors
the interrelationshi p between Ak's Daks, SVR Advi sory, the menbership
recruitment conpani es, and the conpliance interview ng conpany.
Second, they did not informinvestors that nopney intended for
investnment inone LLCsite could be swwtchedtoanentirely different
site. Third, they overesti mated the potential for profit fromthe
i nterconnect revenues and m srepresented the fees that were to be paid
to Ak' s Daks, SMR Advisory, and therecruiters. Fourth, the offering
materi al s that the appell ants provided to potential investors did not
explainthe risks posedtothe LLCs by orders agai nst the appel l ants in
Sout h Dakot a and Ari zona. Finally, the appellants failedtoinform
i nvestors of the existence of the "forty mlerule,"” whichprohibits
the construction of the proposed Western Regi onal Network.

I n essence, appellants' challenge to the sufficiency of the

evidence is that the testinony of Dale Hatfield was biased and

"patently not credible" and because M. Hatfield s testinmony "was the
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sol e basis for the Commi ssion's fraud findi ng, those findings are
unsupported by the record. "' |n determ ning whether an agency's
deci sionis supported by sufficient evidence, we apply a substanti al
evi dence standard. Caucus Distribs., Inc., 320 Ml. at 323-24; Beenan
v. Departnent of Health & Mental Hygi ene, 105 Md. App 147, 155 (1995).
Under that standard, we determ ne whet her a reasonabl e m nd coul d have
reached t he factual concl usion reached by the Conm ssi oner. Caucus
Distribs., Inc., 320 Ml. at 324.

The Comm ssi oner made over 135 fi ndi ngs of fact to support his
deci sion. O the findings of fact that are rel evant to whet her the
appel l ants vi ol ated 8 11-301 of the Maryl and Securities Act, only one
expressly relieduponthe testinony of M. Hatfieldto any extent. ??
That finding involved the Comm ssioner's determ nation that the
appel lants violated CA 8§ 11-301 by overestimting the anount of
i nt erconnect revenues and anti ci pated profit to potential investors.
The Conmi ssioner's findingdidnot rest solely onthe testinony of M.

Hatfield, however, but also relied upon the testinony of the

1By stipulation of the parties, the evidence adduced at the
hearing involving these appell ants before the Arizona Corporation
Comm ssi on was made a part of this proceeding. That evidence
i ncluded the testinony of Dale Hatfield.

2l n fact, the Conmm ssioner nmade very little use of M.
Hatfield' s testinony, referring to it in support of only 6 of the 137
findings of fact.
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appel | ant' s expert wi tness, Stephen Virostek.® M. Virostek testified
t hat t he nunber of subscribers estimatedinthe offering nmaterials was
nearly tw ce his projection and that the interconnect revenue esti nates
in the offering material were fifteen times greater than his
projection. M. Virostek alsotestifiedthat the estimation, contai ned
inthe offering materials, that 50 percent of the total subscribersto
t he LLCs' servi ces woul d be usi ng the i nterconnect servi ces was hi gher
t han i ndustry averages and t hat 25 percent was noreinlinewth the
i ndustry average. This evidence would allowa reasoning mndtoreach
t he factual concl usion reached by t he agency. Thus, the evi dence was
sufficient, even without M. Hatfield' s testinony, to support the
Comm ssioner's findingthat the appel | ants overestimated t he potenti al
for profit fromthe interconnect revenues.

The appel | ants al so assert that there was i nsufficient evidence
t o support the Comm ssioner's findingthat they commtted fraud by
failingto provide potential investorswiththerisk factors prior to
their recei pt of the menbership summaries. They state that the
testi mony of the individual investor witnesses shows that the risks
wer e di scussed before that tinme and werereiterated inthe nenbership

sunmari es.

BM. Virostek's testinony was given in the Arizona proceeding
and, like the testinmony of M. Hatfield, was admtted in this
proceedi ng by stipulation of the parties.
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Under Md. Rul e 8-501 (c), therecordextract filedinthis Court
nmust "contain all parts of the record that are reasonably necessary for
t he determ nati on of the questions presented by the appeal. . . ."
When an appel | ant rai ses a sufficiency of the evidence argunent, the
portions of therecordthat are material totheissue nust be i ncl uded
ineither therecord extract or an appendix tothe brief. Sawer v.
Novak, 206 Md. 80, 84 (1955).

I nthe case at bar, the appel | ants di d not i ncl ude evi dence inthe
record extract to support their assertion that the testinmony of
i nvestor witnesses shows that risks were discussed prior to the
menber shi p sunmari es. They provide nocitations tothe transcript of
the hearing or to any other part of the record itself that would
support their position. W are not required to ferret out froma
vol um nous record i nfornmati on t he appel | ants shoul d have i ncl uded i n
the record extract. Hek Platforns & Hoi sts, Inc. v. Nati onsbank, 134
Md. App. 90, 98-101 (2000) (notingthat the Court woul d be well within
its discretionto disnm ssthe case under Ml. Rul e 8-501(m because of
t he deficient record extract, but reaching the nmerits because the
appel I ant had at | east provided citationstothetranscript toaidthe
Court); El dwi ck Honmes Ass'nv. Pitt, 36 Md. App. 211, cert. deni ed, 281
Mil. 736 (1977) (dism ssingthe case for failure to include necessary
informationinthe record extract). Accordingly, the appellants wai ved

this issue for consideration. Davis v. Davis, 97 Md. App. 1, 24
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(1993), aff'd, 335 M. 699 (1994); Mtchell v. State, 51 Ml. App. 347,

357-58, cert. denied, 459 U S. 915 (1982).

JUDGVENT AFFI RMVED.

COSTS TO BE PAI D BY APPELLANTS.
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