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The di spute in this appeal concerns the anmount of attorneys’
fees awarded by the Circuit Court for Prince George s County to
Allfirst Bank (“Allfirst” or the “Bank”),! appellant, in
connection with the default by the Caroline Center, 1Inc.,
appel l ee, of a secured |loan made on May 6, 1997, in the anount
of $350,000. At the relevant time, the Caroline Center, Inc.
(the “Center,” the “Borrower,” or the “Caroline Center”), a
private adult care facility, was in receivership, pursuant to
proceedings initiated by the Departnent of Health and Menta
Hygi ene (“the Departnment”), appell ee.

The Bank incurred attorneys’ fees of al nost $55, 000 duri ng
a 15-nonth period when, as a secured creditor, it attenpted to
recover the nonies owed by the Center. Although the terms of
the |l oan obligated the Borrower to pay the Bank’s attorneys
fees, the court only awarded Allfirst |egal fees of $25, 702. 85,
pursuant to an Order of July 26, 2000. This appeal foll owed.

Al lfirst presents four guesti ons, which we have

consol i dated, rephrased, and re-ordered:

Y1n this opinion, our references to the Bank shall include
t he Bank’ s predecessors, FMB Bank and the First National Bank of
Maryl and, unl ess ot herw se noted.



Did the circuit court err or abuse its discretion
in awarding partial attorneys’ fees to appell ant,
based on its finding that the attorneys’ fees
incurred by Allfirst after the initial hearing
wer e unnecessary?
1. Did the circuit court deny appellant due process
by holding a pronpt hearing on the issue of
attorney’s fees, wthout prior notice, and
w thout affording the Bank an opportunity to
respond in witing or to present evidence in
support of its claimfor attorney’s fees?
The Departnment has nmoved to dism ss the appeal, claimng
t hat appel |l ant has not appealed froma final judgnment. For the
reasons that follow, we shall deny the notion to dism ss, vacate
the award of attorneys’ f ees, and remand for further

proceedi ngs.

FACTUAL BACKGROUND

The Caroline Center, a Maryland corporation, is a private
adult care facility that was licensed in 1984 to house and care
for devel opnentally disabled adults. See M. Code (1982, 2000
Repl. Vol.), 8§ 19-333(c)(2) of the Health-General Article
("“HG"). It is funded by the Departnent’s Devel opnment al
Disabilities Adm nistration. In 1999, the Center provided
residential services to approximately 48 <clients and day
services to about 76 non-residential clients.

Addi e Houston, the Center’s Executive Director, resigned in

1994. Shortly thereafter, the Center hired Life Action
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Partnership, Inc. (“LAP"), afor-profit Maryland corporation, to
manage the Center. Houston was President and sol e stockhol der
of LAP.

On May 6, 1997, the Center obtained a line of credit from
the First National Bank of Maryland, evidenced by a $350, 000
Demand Busi ness Purpose Prom ssory Note (“the Note”) dated My
6, 1997, executed by the Center and payable to the Bank, al ong
with a |oan agreenent of the sane date. The | oan was
collateralized by a perfected first priority security interest
and lien in alnost all of the Center’s non-real estate assets,
under a Security Agreement dated May 6, 1997. Fi nanci ng
statenments were also executed by the Center in favor of the
Bank.

Par agraph 10 of the Note is relevant here. |t provides:

10. EXPENSES OF COLLECTION. Borrower shall pay al

costs and expenses incurred by Bank in collecting suns

due wunder this Prom ssory Note, including wthout

limtation the costs of any lien, judgnment or other

record searches, appraisals, travel expenses and the

like. In addition, if this Promssory Note is

referred to an attorney for collection, whether or not

j udgnment has been confessed or suit has been filed,

Borrower shall pay all of the holder’s costs, fees

(including but not limted to, the holder’s attorney’s

fees, charges and expenses) and all other expenses

resulting fromsuch referral.

(Enphasi s added) .

Several sections of the Security Agreenent are also
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pertinent:

l. DEFI NI TI ONS
* * *
F. Obl i gati ons. The term “Obligations” neans
collectively the obligations of [Caroline Center] to
pay to Bank: . . . (iii) the expenses of retaking,

hol di ng, preparing for sale, selling or otherw se
di sposing of or realizing on the Collateral, or of any
exerci se by Bank of Bank’s rights in the event of a
default by Borrower or any Oher Obligor, together
with Bank’s attorneys’ fees, expenses of collection

and court costs.

1. GRANT OF SECURI TY | NTEREST

A. Collateral. As security for all Obligations
of Borrower to Bank, and in consideration of advances
fromBank to Borrower, [Caroline Center] hereby grants
and pledges to [Allfirst] a continuing security
interest in all of [Caroline Center’s] Equipnent,
| nventory and Recei vabl es, together with all the O her
Property of the [Caroline Center].

* * *

VI . REMEDI ES

A. Specific Rights and Renedies. In addition to
all other rights and renedi es provi ded by | aw and the
| oan docunents, [Allfirst], upon the occurrence of any
default, may: (i) accelerate and call due the unpaid
princi pal bal ance of any prom ssory note evidencing
any of the Obligations, and all accrued interest and
ot her sunms due as of the date of default

B. Costs of Collections. Upon the occurrence of
any default, [Allfirst] shall be entitled to recover
from [Caroline Center] attorneys’ fees equal to
fifteen percent (15% of the unpaid bal ance of the
Obligations at the tinme of default (to the extent not
prohibited by law), plus court costs and other
expenses which may be incurred by Bank in the
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enforcement or attenpted enforcenment of its rights
her eunder, whether against any third party, [Caroline

Center], or any O her Obligor. Expenses recoverabl e
from [Caroline Center] shall (to the extent not
prohibited by law) include <costs of <collection
including salaries, out-of-pocket travel, [living
expenses and the hiring of agents, consultants,
accountants, or otherw se. Al sunms of noney thus

expended, and all other nonies expended by Bank to

protect its interest in the Collateral (including

i nsurance, taxes or repairs) shall be repayable by

[Caroline Center] to [Allfirst] on demand, such

{?paynﬁnt to be secured as provided above i n paragraph
(Enmphasi s added) .

The Center acknow edges that it experienced a “period of
m smanagement and financial instability.” On or about My 6,
1999, LAP notified the Departnent that it would be unable to
nmeet the Center’s payroll for May 21, 1999, because Allfirst
refused to release funds to the Center for that purpose. As a
result, the Departnent provided the Center wth funds to
continue its operations.

After review ng docunentation submtted by the Center, the
Departnment notified the Center and LAP on May 14, 1999, that it
had reason to revoke the Center’s license due to the Center’s
financial problens. Nevert hel ess, the Department sought to
assi st the Center with its managenent and fi nanci al problens, so

that it could continue to provide services to its clients. To

that end, appellees attenpted to negotiate a forbearance



agreenment with the Bank, w thout success. Instead, on May 27,
1999, the Bank demanded i mmedi ate paynment of the $350, 000 due
and owi ng under the Note, which was then in default.

By letter of May 28, 1999, the Bank contacted the Center
regarding the default, stating that the Center “has been in
default thereunder for a significant period of time. For these
reasons, [Allfirst] is imediately entitled to exercise and
enforce various rights, renmedies and recourse under Loan
Docunents and applicable law. . .” Indeed, Al lfirst inmmediately
sei zed approxi mately $43,000 fromthe Center’s checki ng account.

On the sane date, May 28, 1999, the Department and the
Center entered into a Consent Agreenent, which incorporated a
plan to restore financial stability to the Center. For fisca
year 2000, the Caroline Center expected to receive its first
quarterly payment from the Departnent on July 1, 1999. Unti |
then, pursuant to the Consent Agreenent, the Departnent agreed
to provide the Center with approxi mtely $575,000 in operating
funds, to enable it to provide services through June 30, 1999.
The Departnment provided the Center with financi ng of $558, 700 on
June 3, 1999.

Pursuant to H. G 8 19-334, the Departnent filed a “Petition
for Appointment of Receiver” (the “Petition”) on June 2, 1999,

to allow the Center to continue to operate and furnish care to
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its disabled residential and non-residential clients in Prince
CGeorge’s and Montgonmery counties and on the Eastern Shore, who
ranged in age from 17 to 77. In the Petition, the Departnent
averred that the Center was insolvent, in inmmnent danger of
closing, and that a receiver was needed for the welfare of the
Center’s clients. Further, the Departnment alleged that it
wanted to “protect the consumers and assume the rights of all
creditors,” which required “time,” due to the Center’s many
problens. 1In its brief, the Departnent explains that it filed
the Petition “to protect the remaining assets of the Caroline

Center, preserve nonies paid by the Department to support

continuing operations, and to . . . resolve other issues of
managenent and fi nances.” On the sane day, the court appointed
Maryl and First Financial Services Corporation, Inc. as the

receiver (the “Receiver”).

On June 11, 1999, the Receiver moved to stay all actions
agai nst the Center, claimng that “a stay is necessary to permt
the Receiver to identify and assess the financial obligations of
the Center, develop a plan for orderly adnm nistration of the
Center’s facilities, and ensure the health, safety and well-
being of the clients of the Center wi thout the distraction and
expense of dealing with clainms by creditors on an ad hoc basis.”

The Receiver sought to avoid paynent to the Bank of the nonies
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t hat had been advanced to the Center by the State.

On June 17, 1999, Allfirst filed a discovery notion and a
“Motion For Order Directing Receiver to pay |ndebtedness
Pursuant to Maryl and Code Heal th-General 8§ 19-337(f)(1).” The
Bank claimed that the statute entitled it to i medi ate payment,
in full, of its secured debt. The court held a hearing on the
notion on June 28, 1999. Al t hough we have not been provided
with a transcript of that hearing, the parties seem to agree
that the court assured appellant’s counsel that the Bank would
eventual |y obtain paynent of its debt, with interest.

By order of July 9, 1999, the court denied Allfirst’'s
notions, stating that “imediate repaynent of the entire
i ndebt edness of Caroline Center . . . wuld place the
Receivership in a precarious financial position and woul d pl ace
at risk the operations of the prograns and the welfare of
Caroline Center’s clients.” Nevertheless, the Court ruled that
“t he Receiver may pay to [Allfirst] on a nonthly basis principal
in the amunt of $10,000, plus interest at the prime rate plus
zero,” and authorized the Receiver to apply to the court to
alter the anount of nonthly repaynent to the Bank.
Additionally, the <court “prohibited” the “comrencenment or
prosecution of any actions” against Caroline Center or its

assets.



On September 22, 1999, the Receiver filed two petitions for
approval of admnistrative fees and expenses. The first
petition covered June 1999 and sought fees and expenses for the
Recei ver totaling $54,279.91, as well as paynent to its |ega
counsel in the amount of $16,621.21. The second petition, for
the period of July and August 1999, sought fees and expenses for
t he Receiver in the anount of $82,215.65, and attorneys’ fees
for its legal counsel in the ampunt of $7,191.05. Pursuant to
a status hearing on Septenber 22, 1999, the court approved the
Receiver’s first fee petition.

On Cctober 4, 1999, Allfirst filed a 25-page objection to
the Receiver’s second petition for fees and expenses, plus
exhibits to support the objection, although it did not quarrel
with the payment of l|egal fees for the Receiver’s attorneys.
Al l first conpl ai ned about “inefficiencies” and “duplication” and
asserted that it would be “inpossible to determ ne whet her such
fees are reasonable in nmany respects due to the format of the
Receiver’s bills and because the fees and expenses attri butable
to intra-office conferences and to the Receiver’s travel are
denonstrably excessive.” Moreover, Allfirst alleged that, since
its inception, the receivership sustained |osses of alnost
$48, 000, despite collection by the Receiver of significant fees

and paynent to the Bank of only $30,000 on the Center’s debt.

-9-



Inits brief, Allfirst asserts that, in the first six nonths of
the receivership, the Receiver |ost approximtely $61, 000,
al nost twi ce the anount of |oss sustained by the Center in the
twel ve nonth period prior to the receivershinp.

On Novenber 10, 1999, the Receiver refiled its second
petition for fees and expenses. A hearing was held on January
3, 2000, at which the court approved the Receiver’s petition,
and ordered paynment to the Receiver of $82,215.65 for its fees
and expenses, and paynent of $7,191.95 for its counsel fees. It
cautioned the Receiver about the costs, however.

On March 7, 2000, the Receiver filed a “Mdtion for Approval
of Sale of Property,” with respect to the Center’s woodwor ki ng
facility in Denton. The Contract of Sale, dated January 14,
2000, provided for a sale price of $145,000. On March 16, 2000,
Al lfirst responded to the notion by asking the court to order
paynment to the Bank of the net proceeds of sale, $69,947.77,
asserting that it had a first-priority duly perfected security
interest and lien in the Center’s non-real estate assets under
H G § 19-337(f)(1), and was entitled to paynent. After a
hearing, the court issued an order dated March 20, 2000,
approving the sale but denying Allfirst’s request for recovery
of the net proceeds of sale.

On June 1, 2000, the Departnent and the Receiver filed a
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joint petition seeking a one year extension of the receivership
and a delay of the obligation to repay the Bank ("Extension
Petition”). They asserted that the Center’s “financia
condition continues to be one in which revenues over the course
of the fiscal year are barely equal to expenditures,” and
expl ai ned that the Receiver was “in the process of having the
properties of Caroline Center appraised and making other
preparations to apply for a loan that would retire the Allfirst
debt. . .~

On June 8, 2000, Allfirst filed an objection to the
Extension Petition, along with a request for a hearing. | t
opposed the requested extension on the ground that it would
further deplete the assets of the Center. Relying on HG 8§ 19-
337(f)(1), the Bank also maintained that such a |[|engthy
ext ension would be unfair. Instead, it requested a four-nmonth
extension of the receivership, arguing that in that tine
Allfirst’s loan could be refinanced. A hearing was schedul ed
for Tuesday, July 25, 2000.

On Monday, July 24, 2000, one day before the hearing
scheduled with regard to the Extension Petition, the Receiver
filed “Receiver’s Request For Approval To Pay Of Allfirst Loan
and for Release of Allfirst Liens” (the “Paynent Petition”).

The Certificate of Service is dated July 21, 2000 and the
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Paynment Petition apparently was received by the Bank on that
date. The Paynment Petition included a request that the Center
and Allfirst pay their own attorneys’ fees. As to the
attorneys’ fees, the Receiver stated:
Allfirst also claims that Caroline Center is
responsible for Allfirst’s attorneyst'l fees and
expenses in the amunt of $46,951.43. The majority of

Allfirst’s fees and expenses were incurred after this
Court entered its Order directing how the Receiver

shoul d make paynents on Allfirst’s debt. Allfirst’s
repeated and costly efforts to better its position
were both distracting and wasteful. They had the

effect of causing Caroline Center to incur great
expense to defend against Allfirst’s unreasonable
demands and preserve the paynent schedul e adopted by
this Court and the only paynent schedule that would
allow it to neet its payroll obligations through the
end of its fiscal year. Under these circunstances, it
woul d be equitable for the Receiver to request that
Allfirst reinburse it for the cost of defending
agai nst these wasteful proceedi ngs. Rather than incur
the costs associated with such an undertaking, the
Receiver instead requests that this Court order
Allfirst to bear its own costs and fees.

Counsel for the Center, the Departnent, and the Bank were
present at the hearing on July 25, 2000, scheduled solely with
regard to the Extension Petition. During the course of the
hearing, the Center’s attorney referred to the Receiver’s
Paynment Petition, in which the Receiver sought perm ssion to
satisfy the Center’s debt to the Bank. The follow ng coll oquy
is relevant:

[ THE CENTER S ATTORNEY]: We have fil ed, as Your Honor

probably knows, three additional itens yesterday that

will speed this along in wapping this up.
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THE COURT: And pay himoff?
[ THE CENTER' S ATTORNEY]: Pay him of f.
THE COURT: How soon woul d that be?

[ THE CENTER' S ATTORNEY]: We can give him a check for
principal and interest today.

THE COURT: That’'s all he wants. He’'ll shut up and go
hone.

[ THE CENTER S ATTORNEY]: That would be our fervent
hope, Your Honor.

The Bank’ s attorney i medi ately asserted, however, that the
Bank al so sought to recover its attorneys’ fees of approximately
$55, 000. The Bank’s attorney stated, in relevant part:

Your Honor, there are fees that are owed to the
[B]ank. My attorney’'s fees, which we're entitled to
col | ect under the docunments, which they’ re refusing to
pay for. That is, that the subject of one of the
nmotions that was filed on Friday, which we have not
responded to yet. W just got the motion. That’'s an
issue that is going to need to be determ ned by the
Court.

Al first continued:

We have |oan docunentation, Your Honor, that
specifically says we're entitled to coll ect our costs,
expenses and fees resulting fromthe referral of this
matter to ny law firm That’'s a bindi ng docunent that
Caroline is obligated to abide by. The receiver has
offered to pay us principal and interest, but is not
willing to pay our attorney’s fees.

The Center’s attorney responded that the |oan docunent
“assumes an el ement of reasonabl eness in terns of the fees,” and

conplained that the Bank’s work was “not productive.” An
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ext ensi ve di scussi on ensued concerning the proceedi ngs that had

transpired in the prior year. The Center’s |lawer argued, in
part:

Allfirst, in effect, brought about this receivership

way back a year ago. In the interimthis Court, when

the receiver was appointed to protect the Caroline
Center from the further collection actions of the
[B] ank, this Court then ordered that the [R]eceiver
could pay to the [B]ank $10,000 a nonth plus interest.
The [R] eceiver has done that and, in fact, has brought
that | oan down to approximtely half of its origina
si ze.

Al'l of these trips to this court, Your Honor, have
not changed that, have not been productive, have cost
the receivership noney, and so in that sense they are
unr easonabl e. I’m not talking about anything
[ appellant’s counsel] did or was it too nuch tinme or
anything like that. That’s between him and his
client.

What |’ msaying is that it was unnecessary, it was
unproductive and, in fact, it was counter productive
in terms of the cost and amounts of tinme spent in
responding to this, and that’'s the basis for arguing
that [appellant’s counsel] and his firm are not
entitled to be paid by the Caroline Center.

Allfirst countered withits reasons for participatinginthe
proceedings in the way that it had over the course of the year.
The Bank’s counsel stated, in relevant part:

[ITnitially we met with the [R]eceiver, we net
with the State in an attenpt to work this out before
the receivership was filed . . . . Receivership was
then filed. There was no provision for any paynents to
us early on in the case. There were no discussions
about paying us anything until the initial hearing.

Utimtely we had filed pleadings in order to
obtain sone sort of paynent, and ultimtely at that
first hearing they agreed to pay us $10,000 plus
i nterest. That took the efforts of ny firmto get
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involved in order to precipitate some paynents.

There were sone fee applications that were filed,

Your Honor, that we had sonme problens. Once again

t hey were using our collateral to pay fees, to pay the

expenses of the receivership. We had problems with

t hose. I think Your Honor cautioned them to keep

track of what they were doing and to hold expenses

down to the extent they could.

Today we’'re here, Your Honor, on this particular
proceedi ng today because they noved to extend this
receivership for a year. When they filed the
paperwork there was no loan in place. They have
obtained the loan in between. That's why we' re here
t oday, because we viewed this as we could be here for
anot her year, Your Honor. That’s why we’re here today.

In summarizing the Bank’s position, Allfirst’s attorney
said: “[E]verything that we’ve done in this case, we’ ve done it
to protect our interests . . .” Allfirst also asked the court
for “the opportunity to brief this issue,” explaining that the
“pleadings [i.e., the Paynent Petition] were just filed.”

The court rem nded Allfirst that, at the inception of the
receivership, it had assured the Bank that it would eventually
obtain paynment. Therefore, the court ruled that it would only
require the Receiver to pay attorneys’ fees to the Bank up to
and including the first hearing, when the judge assured t he Bank
that it would, in tine, recover the nonies owed by the Center.
The court said:

"1l tell you what I"mgoing to do. Pay for the
first hearing that | presided over in courtroom 203,

when | made it very, very clear what the process was
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going to be, and I made it very clear to the [B]ank
you' re going to get your noney. The only question is
when. That was the first hearing we had in courtroom
203.

The followi ng colloquy is also noteworthy:

[ BANK' S COUNSEL]: So you’'re saying the fees up to that
hearing is what you are saying?

[ THE COURT]: Absolutely. I’m going to pay off
i ncluding that hearing, to include that hearing.

Furt her, the court said:

Let nme suggest sonething here. | think that a
case could be nmde that the [Clenter was poorly
managed to a poi nt that someone whose funds were being
used in running that had a right to get involved to

preserve its assets. The mere fact that the
recei vership came into being suggests that things had
gone awy. So if I were in a financial institution
and | had advanced funds to this entity | would be

invol ved at that point to nmake sure that no further
| egal waste occurred and that therefore |I'’m going to
get nmy noney back w thout too nuch ado.

| don’'t have a problem with that. That’ s good
busi ness. And banks have to do that in order to
mai ntain their solvency. | don’t have a problemw th
t hat . I am tal king about the attorney’s fees that
were generated after that hearing, when | assured the
[Blank it will get its noney. The interest is going
to run. It’s just a matter of settling down the

[Clenter so that it is financially sound and then the
[ B] ank woul d get its noney.

|’ m tal king about the attorney’s fees subsequent
to that. I think the [Blank is justified in acting
affirmatively up to that point. After that the Court
has guaranteed that [B]ank its noney.

| think you ve over done it. | have no problens in ny
t hi nking that you have over done it. | told you
nmonths ago you're going to get your noney. The
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interest was running. They’'re not hol di ng your noney

free and clear. You're being paid for the time that
they are holding your noney. They’ re paying you
interest. That’s what you're in business for.

You're going to get your noney, and | told you that ab
initio, and you knew you were going to get your noney.

You're dealing with the governnent here. Nobody is
going to deprive a bank of its noney, and the [B]ank
knows that . . . . Every time we’'ve had a hearing I’ ve

heard the same argunents that have acconplished
not hi ng, nothing. VWhen the Court rewards such things
by paying counsel fees for all of that, that
acconpl i shes absol utely nothing. All it does is
encourage that type of thing in the future.

(Enmphasi s added) .

The court and the Bank’s attorney continued to spar

respect to the Bank’s entitlement to | egal fees.

[ BANK'S COUNSEL]: |I’m asking [that] our fees be paid
in accordance with the docunents. We Dbelieve we
protected our rights. W had to do this. The [B]ank
does this when we have to work out situation |ike
this. We nonitor the cases, we protect our rights and
do what we think --

[ THE COURT]: And run up your fees.

[BANK'S COUNSEL]: W don’t run up our fees. I
di sagree with that comrent, Your Honor.

[ THE COURT]: It seens that way to this Court. Every
time | had a hearing you were here.

[ BANK”S COUNSEL]: If | may request of the Court, what
shoul d we have done?
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[THE COURT]: | told you the very first time you're
going to get your noney. Did I not?

[ BANK' S COUNSEL]: You did say that, Your Honor. Yes,
you did, absolutely.

[ THE COURT]: Has anyone ever suggested that the
interest that’'s running wasn’'t going to be paid?

[ BANK'S COUNSEL]: No, Your Honor, absolutely not.

[ THE COURT]: Al right. So what was being
acconmplished? That was the question | asked you a
nonment ago.

[BANK'S COUNSEL]: | think what | told you was we
wanted to get our |[oan] paid off as quickly as
possi bl e, and we believe our efforts led to that. W
bel i eve that’ s brought the [ Rleceiver to a point where
it refinanced the |oan.

[ THE COURT]: | think they're refinancing this | oan for
anot her reason but | can’'t speak for them

(Enmphasi s added) .

The Bank’ s attorney again asked for an opportunity to brief
the matter, noting that the Receiver’ s Payoff Petition had just
been filed. The follow ng ensued:

[ BANK' S COUNSEL]: | obviously oppose the entry of the
order regarding paynents of only principal and
interest in the [B]l]ank and not attorney’'s fees. I
agai n request that the Court give us an opportunity to
brief that issue. |"d ask we do it, that the Court
allows us to do it pronptly, and to the extent a
hearing is necessary, the Court schedule one or rule
on the papers. But |I'd like to have the opportunity
to brief on that issue. That’s a significant issue
for my client. W’d |like the opportunity to do that.

[ THE COURT]: What is the total of the attorney’ s fees
we’' re tal king about?
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[ BANK' S COUNSEL]: We’'re tal king about, Your Honor, as
of last Friday $54, 161. 49.

[ THE COURT]: $54, 161. 497
[ BANK' S COUNSEL]: Yes, Your Honor.
[ THE COURT]: That’s a | ot of noney. What el se?

[ BANK'S COUNSEL]: In short, if there’'s going to be a
delay in paynment of Allfirst Bank’s |oan, we'd ask
that the receivership be, the extension be limted to
four nonths.

[ THE COURT]: If there's going to be a delay in paynment
of our clain?

[ BANK' S COUNSEL]: A delay in paynent of our claim
[ THE COURT]: There was no claim was there?

[ BANK'S COUNSEL]: | believe that -- there’ s been no
decision as to how -- when we’re going to be paid if
there’s no determ nation on the attorney’s fees today.
There’s been no determ nation.

[ THE COURT]: They can go ahead and pay everything
they’re scheduled to pay even if | don’t grant the
attorney’s fees. They can pay the rest of it off.
That’s not a problem Then the only thing to be
litigated in Annapolis woul d be what ever attorney fees
that | think are inappropriate. You can do that,
couldn’t you?

[ BANK'S COUNSEL]: Yes, Your Honor, yes. But I1’'d ask
t he opportunity to be able to brief the issue of the
attorney’s fees.

[THE COURT]: All I'm trying to do is to keep from
addi ng --

[ BANK'S COUNSEL]: | agree with that totally.

[ THE COURT]: | don’t want to use the terminsult to

injury, but that’s the first thing that comes to ni nd.
You're going to do this pro bono?
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[ BANK'S COUNSEL]: | will do the brief pro bono, yes,
to show this Court that we're not trying to run up the
fees. | take issue with that comment and, you know,
basically we are trying to protect the client’s
interests here.

[THE COURT]: | don’t think that anyone said you're
trying to run up fees. | don’t think anyone has said
that. | didn't say that. | don’t recall the receiver

saying that. So who said that?
[ BANK' S COUNSEL]: Well --

[ THE COURT]: | said in the past | think that you have
cost us fees unnecessarily by com ng to hearings that
acconmpl i shed absolutely nothing for the [ Blank and did
not help protect the [B]lank’s noney because the
[ B]ank’ s noney was already protected. It was not an

[ BANK'S COUNSEL]: Woul d Your Honor agree at |east the
first hearing we needed to be there? There was no
provision on the table for paying the [B]ank. There
was no provision whatsoever to deal with the [B]ank at
t hat point.

[ THE COURT]: All right. First hearing justified. Now
what ?

[ BANK' S COUNSEL]: The next hearing were the attorney’s
fees and — excuse nme, the [R]eceiver’s fees. There
was an 80 sone thousand dollar bill that was before
the Court and we cane to the Court and tried to limt
t he expense associated with this receivership because
once agai n our assets, the |loans —we have | oans that
were being utilized to pay these things.

[ THE COURT]: Sir, hold on now. This [Clenter was
bei ng backed up by the State, was it not?

[ BANK' S COUNSEL] : Yes.

[ THE COURT]: There was a loan fromthe [Blank to the
[Clenter, is that correct?
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[ BANK' S COUNSEL]: That’'s correct.

[ THE COURT] : These people are standing in the shoes of
the State. The State is guaranteeing the existence --

[ BANK' S COUNSEL]: Your Honor, you have to understand
at the begi nning of the case, at the beginning of this
case we negotiated with the State, negotiated with the
parties that be [sic] of the [Clenter and they turned
on us at the outset.

[ THE COURT]: What do you nean by the expression they
turned on you? Did they say we’'re not going to pay
you your noney?

[ BANK' S COUNSEL]: No, Your Honor, they didn't say
t hat .

[ THE COURT]: AlIl right. Since the State is backing
all of this up the [B]ank knew that it was going to
get its noney. The only issue was when. And in the
interim for the use of that noney they’ re being paid
i nterest.

[ BANK' S COUNSEL]: What about the [B]lank's --
[ THE COURT]: And am | saying anything inaccurate?

[ BANK' S COUNSEL]: You're saying nothing inaccurate
You' re absolutely 100 percent correct, but --

[ THE COURT]: What was acconplished by all of the fees
generated by the [B]ank’ s appearance at the hearings?
That’ s what |’ m aski ng.

[ BANK'S COUNSEL]: |I'mstarting with the first hearing.
Wth the first hearing we had no idea what was going
to happen.

[ The COURT]: | gave you the first hearing.
[ BANK'S COUNSEL]: . . . So | cane to the first hearing
bef ore Your Honor, where we asked for paynents, if
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Your Honor remenbers, and that did result in a paynent
bei ng nade to us.

The second hearing was on the fee application. |
think it was in October when we cane. I"’mtrying to
remenber —there was a third hearing that dealt with
the real estate. W asked that the excess proceeds of
the real estate not be used for the [Clenter, but be
used to pay us down, and they’  ve been escrowed unti
now. And this is the fourth hearing we’'ve conme to,
Your Honor. Now, the [R]eceiver --

[ THE COURT]: | don’t think anybody at all questions
the first hearing. |If | were the [BlJank |I’'d want to
be there to see what’s going on, howis this thing set
up, does it look like I’"mgoing to get ny noney, am|l
bei ng guaranteed ny noney. And | think this Court
made it clear at that first hearing the [B]ank’ s going
to get its noney. But the priority is going to go
with preserving the Caroline Center. Now, if I’ m
incorrect in any of this --

[ BANK' S COUNSEL] : No, Your Honor’s correct in
everyt hing you said. Your Honor, |I’m not disagreeing
with you on that.

[ THE COURT]: So | think what | am tal king about is
what followed that. That’'s what | think I’'m talking
about, what followed that.

[ BANK'S COUNSEL]: And | reiterate for the Court that
the hearings we’'re tal king about are, one, a hearing
on a very significant fee application, which Your
Honor cautioned the [R]eceiver to watch his expenses.
The second was on the sale of real estate, where we
went to the [R]eceiver and said pay the excess
proceeds to us and he said no. He said he wanted to
hold on to it to operate the business with, but he had
to use it, and there was a fight over whether the
State had a lien [o]n those proceeds.

And then the final hearing is today, Your Honor,
where at the outset they were |looking to extend the
receivership for a year, and our concern, Your Honor,
and | think it was a justifiable concern, was that
this receivership would be extended for a year, the
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financing — which the process of trying to get the

financing started back in Novenber, that that process

woul d continue for another year. We would continue to

be paid at $10,000 plus interest. That was a concern

we had.

(Enphasi s added) .

Accordingly, the court approved the Receiver’'s Paynment
Petition as to Allfirst’s | oan, and ordered Allfirst to rel ease
all liens against the Caroline Center upon paynent. But, the
court denied, in part, appellant’s request for |egal fees.
Rat her t han awardi ng t he Bank t he requested anount of $54, 161. 49
in counsel fees, the court ordered paynent to appellant of
$25,702.85 in attorneys’ fees, and disallowed the renmining
$28,458.64 of its request. In its Oder of July 26, 2000, the
court said, in relevant part:

B. That, in addition, Caroline Center, Inc. shall pay

to Allfirst attorneys[’] fees and costs in the anmount

of $25,702.85, for services and expenses i n connection

with the collection efforts of Allfirst Bank through

the hearing held before this Court on June 28, 1999

and that all other attorneys fees and costs are
di sal | owed; and

C. That Allfirst Bank shall release all liens and
security interests with respect to the indebtedness
upon receipt of Caroline Center, Inc.’s paynent in

full of principal and interest due and attorneys|[’]
fees and costs as set forth herein.

(Enphasi s added). In a separate order of the sanme date, the
court awarded attorneys’ fees to counsel for the Receiver,

totaling al nost $49, 000, for invoices dated between October 1999
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and April 2000.

We shall include additional facts in our discussion.

DI SCUSSI ON
l.

Prelimnarily, we address t he Departnment’s Motion to Di sm ss
t he appeal. The Departnent has noved to dism ss, claimng that
t he Bank has not appealed from a final judgment, because the
recei vership has not been concluded, nor has the circuit court
certified the matter for appeal. The Departnent also clains
that appellant may still file a proof of claimunder Ml. Rule
13-401(c), and is therefore not aggrieved by the trial court’s
decision.? According to the Departnent,

[t]he circuit court’s order had the effect of setting

t he anount of attorney’s fees to be paid to Allfirst’s

counsel pursuant to the paynent to Allfirst of

principal and interest. Although not stated by the

court, it was inplicit under the M. Rules that
Allfirst could still file a proof of claim wth

2 Maryl and Rul e 13-401 states, in relevant part:

Rul e 13-401. Proof of claim

(a) Filing. Any person who wi shes to make a claim
agai nst the estate of a debtor shall file a verified
proof of claimwith the clerk. The proof of claim
shall be filed within 120 days after the date the
Notice to Creditors is issued by the clerk.

* * *

(c) Latefiled clains. (1) Before reference to auditor.
A proof of <claim that is filed late but before any
reference to an auditor for the stating of an account is
entitled to the sane consideration for distribution as a
tinmely filed proof of claim.
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respect to the balance of the demanded attorney’s

f ees. Rule 13-401(c). The circuit court’s order

shoul d not be interpreted to bar such a claim

Further, the Departnent relies on Hohensee v. M near, 253
Md. 5 (1969). There, the circuit court entered an order
permtting limted attorneys’ fees incurred by a trustee who
conducted a foreclosure sale. The trial court expressly noted
t hat the all owance of the attorneys’ fees was “‘subject . . . to
any exceptions that m ght be noted with respect to the auditor’s
report.’”” Id. at 6 (citation omtted). On appeal, the Court
declined to address the issue because it was not a final and
appeal abl e order.

Ordinarily, a party may only appeal froma final judgnent,
that is, a judgnent that settles the rights of the parties or
concludes the cause.”” City of District Heights v. Denny, 123
Md. App. 508, 518 (1998) (quoting Town of Port Deposit v.
Petetit, 113 M. App. 401, 409, cert. denied, 346 M. 27
(1997)) (enphasi s added); see Philip Mrris Inc. v. Angeletti,
358 Md. 689, 713 (2000); Estep v. Georgetown Leather Design,
Inc., 320 Md. 277, 282 (1990); Shofer v. Stuart Hack Co., 107
Md. App. 585, 592 (1996). M. Code (1974, 1998 Repl. Vol ., 1999
Supp.), 8 12-301 of the Courts and Judicial Proceedings Article
(“C.J.7). Maryl and Rule 2-602 is relevant. It states, in
part:
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Rul e 2-602. Judgnents not disposing of entire action.

(a) Cenerally except as provided in Section (b) of
this Rule, an order or other form of decision, however
desi gnated, that adjudicates fewer than all of the
claims in an action (whether raised by original claim
counterclaim cross-claim or third party claim, or
t hat adjudicates less than an entire claim or that
adjudicates the rights and liabilities of fewer than
all parties to the action:

(1) is not a final judgnent;

* * *

Thus, to qualify as a “final and conclusive and thus
appeal abl e” ruling, Brock v. American Mrs. Mit. Ins. Co., 94
Md. App. 194, 199 (1992), an order nust first be “'intended by
the court as an unqualified, final disposition of the matter in
controversy.’” 1ld. (quoting Albert W Sisk & Son, Inc. .
Friendshi p Packers, Inc., 326 Md. 152, 159 (1992)). Second, the

court nust adj udi cate all clainms against all parties.’”” Board
of Liquor License Commirs v. Fells Point Café, Inc., 344 M.

120, 129 (1996)(citation omtted). Third, for a judgnent to be

final, the clerk nmust make a proper record of it in accordance
with Md. Rule 2-601."" Carr v. Lee, 135 M. App. 213, 222
(2000) (citation omtted), cert. denied, 363 M. 206 (2001).
See Rohrbeck v. Rohrbeck, 318 M. 28, 41 (1989); B&P Enter. v.
Overland Equip. Co., 133 Md. App. 583, 623 (2000).

Inits Order of July 26, 2000, the court awarded attorneys’
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fees to the Bank, but in an anount substantially |ess than had
been requested. It also required appellant to release “all
i ens and security interests” against the Center upon the final
paynment of fees set forth in the Order. Even if, arguendo, the
Order is an interlocutory one, that does not necessarily bar the
appeal. C.J. 8§ 12-303(3)(v) is relevant. It provides, in part:

8§ 12-303. Appeals fromcertain interlocutory orders.

A party may appeal from any of the follow ng

interlocutory orders entered by a circuit court in a
civil case:

(3) An order:

(v) For the sale, conveyance, or delivery
of real or personal property or the paynent
of noney.

In Simmons v. Perkins, 302 M. 232 (1985), the Court
explained that “*[t]he history of 8 12-303 . . . indicates a
legislative intent to allow interlocutory appeals only from
t hose orders for the “paynment of noney” which had traditionally
been rendered in equity.’” Id. at 235 (quoting Anthony Pl unbi ng
of Md., Inc. v. Attorney General, 298 Md. 11, 20 (1983)). The
appeal ability of interlocutory orders for the paynent of noney

has been held to include an order directing an assignee for the

benefit of creditors in an insolvency proceeding to pay certain
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nonies to a corporate creditor in order to discharge certain
debts. See Genn v. CIT Corp., 40 Md. App. 516 (1978).

The “paynent of npney” cases that are appealable on an
interlocutory basis have a “common thread,” in that “each
i nvol ves an order for a specific sum of noney which ‘proceeds
directly to the person” and for which that individual 1is
‘“directly and personally answerable to the court in the event of
nonconpl i ance.’” Ant hony Pl unbi ng, 298 Mil. at 20 (quoting Della
Ratta v. Dixon, 47 M. App. 270, 285 (1980)). I n other words,
the order has the “characteristics of a traditional equity order
for the paynent of nobney,” rather than the characteristics of “a
typi cal judgnent at law for the paynent of noney.” Ant hony
Pl umbi ng, 298 Md. at 20; see Simons, 302 Ml. at 235.

In our view, the Order in question here, issued in the
underlying receivership case, falls within the purview of C. J.
8§ 12-303(3)(v), because the circuit court ordered the Receiver
to pay a portion of the Bank’s attorneys’ fees as part of the
debtor’s | oan obligation. Therefore, we shall deny the
Departnent’s notion to dism ss the appeal.

1.

Appel l ant argues that the court erred in failing to award

the Bank all of its legal fees. It contends that, pursuant to

the contractual terms of the |oan docunents, the Bank was
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entitled to recover the legal fees that it incurred in its
effort to obtain payment fromthe Center

The Department explains that Allfirst’s demands for
i mmedi at e paynment of the Center’s i ndebtedness led to the Bank’s
sei zure of secured assets, and arguably “threatened the well -
bei ng of the devel opnentally disabled citizens entrusted to [the

Center’s] care . As a result, H G 8 19-333 to et seq.

authorized the Secretary of the Departnment to seek the
appoi ntnment of a receiver to protect the vulnerable persons
residing in or served by the Center, a private care facility.
Relying on the terns of the statutory provisions and the
| egislative history of H G 8§ 19-333 to et seq., appellees
contend that, in light of the receivership, Alfirst is not
entitled to an award of counsel fees pursuant to the terns of
its contract with the Center. I nstead, they assert that the
court had discretion as to the fee award, which was properly
exercised. As they point out, the sane judge presided at al
four hearings and fully understood what had transpired.
Appell ees claimthat, by limting the award of |egal fees to the
period up to and including the first of four hearings, the court
was m ndful of the Bank’s statutory right under H G § 19-337 to
recover its secured debt, as well as the court’s assurances to

appellant that it would eventually recover both principal and
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interest with regard to the debt.

At the outset, we note that appellees have not chall enged
the court’s award of attorneys’ fees, in the full anount
requested by appellant, for the period up to and including the
first of four hearings held by the trial court in the
recei vership, even though appellant did not present any evi dence

to support how those fees were generated or cal cul ated.

Therefore, we will not review the propriety of the attorneys’
fees awarded for that period. Instead, we shall focus only on
the court’s unwillingness to award |egal fees for services

rendered after the first hearing held in the receivership
pr oceedi ng.

Title 19 of the Heal th-CGeneral Article concerns “Health Care
Facilities.” Subtitle 3 is captioned “Hospitals and Rel ated
Institutions.” W are concerned wth Part V, titled
“Recei vership of Nursing Honmes and Community Prograns,” 88 19-
333 to 19-339.

The receivership provisions were first enacted in 1980 as
Senate Bill 579. At its inception, the purpose of the
recei vership provisions was to ensure the safety and well being
of dependent individuals living in private nursing home
facilities. The Legislative Comment to Senate Bill 579 states

that “[t]his legislation would allow the Secretary of the
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Depart nent of Health and Mental Hygiene to petition for a court-
appointed receiver who could take over the managenent of a
nursing hone for a specified anount of tinme without taking the
very drastic step of forced closure and the attendant probl ens
of patient transfer trauma.” (Enphasis added). The |egislation
was anmended in 1988, by Senate Bill 101, to include residential
facilities for the devel opnentally disabled, see Fiscal Note to
Senate Bill 101, and, in 1989, to cover facilities for disabled
people in conmunity day prograns funded by the Devel opnent al
Disabilities Adm nistration. See Senate Bill 168 (1989).

The general powers and duties of a receiver are set forth
in Ml. Code (1975, 1999 Repl. Vol.), 8 3-414 of the Corporations
and Associations Article (“C.A."). See also Mryland Rul es 13-
101 through 13-703 (governing receivership proceedings).
Pursuant to H G 8§ 19-337(a), a receiver in the case sub judice
has the sane general powers as a receiver under C A § 3-414.
But, H G 8 19-333 et seq. also includes specific provisions
pertaining to a receivership for private care facilities such as
the Center, in which the receiver has special responsibilities
for the safety and welfare of individuals in care facilities.

Under H. G 8 19-337(f)(1), a receiver is specifically
directed to pay principal and interest to a secured creditor in
regard to a receivership initiated under H G 8§ 19-333 et seq.,
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unl ess the secured party is the owner of the facility or is
affiliated with the owner. O significance here, it omts any
reference to an award of attorneys’ fees to a secured creditor,
pursuant to a contract or otherw se. Section 19-337(f) (1)
states, in relevant part:

(f) Contracts. (1) The receiver shall pay the

principal of and interest on a nortgage or secured

transaction unless the hol der of the nortgage or the
secured party is the owner or an affiliate of the

owner .

(Enphasi s added).

In addition, the statute provides for funding of the
receivership estate by the State, either wth previously
desi gnated funds, if available, or by petition to the Department
of Public Works. H G 8§ 19-338. Under certain circunstances,
“State funds used to operate a receivership . . . shall be a
lien on the comunity program and its assets . . . .” H G 8§
19-338(c). The lien “[h]las priority over any lien or other
interest that attaches after” the requisite filings. H G § 19-
338(c)(3)(ii).

Appel | ees have not identified any cases for us that provide
that, despite the contractual agreenent between the Center and
t he Bank obligating the Center to pay the Bank's legal fees in

the event of the Center’s default, the Bank is not entitled to

recover its | egal fees because of the receivership. W conclude
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that the absence of an express statutory authorization for the
award of attorney's fees does not defeat the Bank’s contractual
right to recover an award of reasonabl e attorneys’ fees.

The principles of statutory construction provide theinitial
framework for our resolution of the i ssue presented here.
““The cardinal rule of statutory interpretation is to ascertain

and effectuate the intention of the |egislature. Degren v.
State, 352 wd. 400, 417 (1999) (quoting Oaks v. Connors, 339 M.
24, 35 (1995)); see also Roberts v. Total Health Care, Inc., 349
wvd. 499, 523 (1998); Mayor of Baltinore v. Cassidy, 338 Ml. 88,
93 (1995); McGraw v. Loyola Ford, Inc., 124 Md. App. 560, 592,
cert. denied, 353 Md. 473 (1999). As the Court said in Martin
v. Beverage Capital Corp., 353 M. 388, 399 (1999), *“[i]n

determ ning |l egislative intent, we nust never | ose sight of the
overridi ng purpose and goal of the statute.”

To determine legislative intent, we |look primarily to the
statute itself. Catonsville Nursing Hone, Inc. v. Loveman, 349
Md. 560, 570 (1998); Allied Vending Inc. v. City of Bow e, 332
vd. 279, 306 (1993). In doing so, "the Court considers the
| anguage of an enactnment and gives that | anguage its natural and
ordi nary nmeaning." Montgonery County v. Buckman, 333 Ml. 516,

523 (1994); see Lewis v. State, 348 M. 648, 653 (1998);
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Chesapeake and Potonmac Tel. Co. v. Dir. of Fin., 343 M. 567,
578 (1996). As the Court said in Harris v. State, 331 wd. 137,
146 (1993), "G ving the words their ordinary and conmon neani ng
"inlight of the full context in which they appear, and in |ight
of external mnifestations of intent or general purpose
avai |l abl e through other evidence,' normally will result in the
di scovery of the Legislature's intent.”

CGenerally, we nmay not read into a statute a nmeaning that is
not expressly stated or clearly inplied. Amalgamted Cas. Ins.
Co. v. Helnms, 239 M. 529, 535-36 (1965); Dep't. of Econ. and
Empl oy. Dev. v. Taylor, 108 Md. App. 250, 267, aff'd, 344 M.
687 (1997). Mor eover, when analyzing a statute, "we seek to
avoid constructions that are illogical, unreasonable, or
i nconsi stent with common sense.” Frost v. State, 336 Md. 125,
137 (1994); see also State v. Thonpson, 332 Md. 1, 7-8 (1993)
(courts nust reach a statutory interpretation conpatible with
conmon sense).

Additionally, “[t]he consistent construction by [an] agency
responsible for admnistering a statute is entitled to
consi derabl e weight.” Nat’' | Asphalt Pavenment Ass’'n, Inc. V.
Prince George’ s County, 292 M. 75, 80 (1981). That deference
is premsed on the notion that the agency has particular
expertise in the area governed by the statute. Marriott
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Empl oyees Fed. Credit Union v. Motor Vehicle Adm n., 346 M.
437, 445 (1997). MWhat the Court said in Baltinore Gas & El ec.
Co. v. Public Serv. Commn of M., 305 M. 145 (1986), is
perti nent here:

The  wei ght to be accorded an agency's
interpretation of a statute depends upon a number of
consi derations. Al t hough never binding upon the
courts, the contenporaneous interpretation of a
statute by the agency charged with its adm nistration
is entitled to great deference, especially when the
interpretation has been applied consistently and for
a long period of tine.

Anot her i nportant consideration is the extent to
whi ch the agency engaged in a process of reasoned
el aboration in formulating its interpretation of the
statute. \When an agency clearly denonstrates that it
has focused its attention on the statutory provisions
i n question, thoroughly addressed the rel evant issues,
and reached its interpretation through a sound
reasoni ng process, the agency's interpretation will be
accorded the persuasiveness due a well-considered
opi nion of an expert body.

In addition, the nature of the process through
which the agency arrived at its interpretation is a
rel evant consideration in assessing the weight to be
accorded the agency's interpretation. If the
interpretation is the product of neither contested
adversari al proceedings nor formal rule promnul gation,
it is entitled to little weight.

ld. at 161-62 (internal citations omtted)(enphasis added).

In this case, as best we can determ ne, the Departnent does
not have any particular expertise with respect to the narrow
i ssue regarding the availability of attorneys’ fees. Nor was
its interpretation of the statute the product of adversarial

proceedi ngs or rule pronul gation.
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Appel l ant contends that the statute’'s silence as to

attorneys’ fees in regard to recovery of a secured debt is not

di spositive. According to the Bank, “[t]he filing of a
receivership . . . does not vitiate a creditor’s contractua
rights.” Relying on the terns of the | oan docunents, appell ant

mai ntains that the Center is contractually obligated to pay
“attorney’s fees, expenses of collection, and court costs.”

The Departnment asserts that "an argunment could be made t hat
t he absence of an attorney’'s fee provision [in the statute]
deprived the circuit court of any power to award such fees.”
| ndeed, as a matter of equity, it seens to contend that the
trial court could have denied any award of |egal fees, because
of the need to conserve the estate for the benefit of the
Center’s clients. 1In the Departnent’s view, “the circuit court
took the noderate approach of awarding [legal] fees for
Allfirst’s legal actions taken before it [i.e., the court] had
cautioned Allfirst, an approach within the sound discretion of
the court.”

For its part, the Center asserts inits brief that “[w]hile
a valid agreenent for the paynent of attorneys’ fees may be
enforceable, the anount of attorneys’ fees is neverthel ess
subject to review by the court.” It maintains that the issue of

attorneys’ fees was a matter for the court in the exercise of
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its discretion.

Appell ees rely on the legislative history of 8 19-333 et
seqg., which they claim “shows the General Assenmbly’s intent to
prot ect dependent individuals.”® The Departnent observes that,
at the legislative session in 1979, Senate Bill 152 was
i ntroduced and, had it passed, it would have created a statute
simlar to the present version of H G 8 19-333 et seq., but
wi t hout the requirenment for paynent of secured creditors, now
set forth in HG § 19-337. See Legislative Comment, Senate
Bill 579. When the | egislation was enacted in 1980, however, it
contained a provision for paynment of secured creditors. See
1980 M. Laws, ch. 272, adding M. Code Ann., Art. 43, 8§ 560
B(D)(7)(1V)(1); Legislative Corment, Senate Bill 579, Comment 5.

Appel | ees attach great weight tothe fact that H G § 19-337
is silent as to the paynent of attorneys’ fees, while expressly
directing a receiver to pay principal and interest to secured
creditors. In their view, if the Legislature had intended to
aut hori ze paynent of attorney’'s fees to a secured creditor,
pursuant to a contract, “it would have said so.” Mor eover
because the |egislation assures paynent to secured creditors,

appellees maintain that this obviates the need for a secured

31n its brief, the Center adopts and incorporates the
Departnent’s argunents as to the |egislative history.
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creditor, such as Allfirst, to incur attorneys’ fees to recover
its debt. Thus, they mintain that H G 8§ 19-337(f)
“underscores the inappropriateness of Allfirst’s legal efforts
after the first hearing . . . .~

As the Departnent stated in its notion to dismss, H G 8§
19-337(f)(1) “requires no proof of claim” But, the statute
does not say how payment to a secured creditor is to be nade or
when it is to be made. Relying on H G 8 19-337(f)(5), the
Departnent asserts that a court has discretion to require
instal |l ment paynments of principal and interest with regard to a
secured debt, which the court did in this instance. The
Departnment does not explain why H G 8§ 19-337(f)(5), which
concerns rent, conferred discretion on the trial judge to permt
payment of a secured debt by nonthly install nment. | ndeed, if
the court had required pronpt conpliance with H G § 19-
337(f) (1), the Bank would not have had to incur legal fees to
recover paynent fromthe debtor

Appellant refers us to 11 U S.C. 8§ 506(b), the federa
counterpart to H G 8§ 19-337(f)(1), which expressly permts the
recovery of legal fees by a secured creditor. Section 506 of

t he federal bankruptcy code states, in relevant part:
8§ 506. Determ nation of secured status

* * %

(b) To the extent that an all owed secured claimis
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secured by property the value of which, after any
recovery under subsection(c) of this section, 1is
greater than the ampunt of such claim there shall be
allowed to the holder of such claim interest on such
claim and any reasonable fees, costs, or charges
provi ded under the agreenent under which such claim

ar ose.

11 U.S.C. 8 506 (enphasis added). Appellees counter that the
express inclusion of “reasonabl e fees, costs, or charges” in the
federal | aw makes cl ear that the Maryl and Legi sl ature under st ood
that it could have chosen to include a provision allow ng for
attorneys’ fees in HG 8§ 19-337(f)(1), and purposefully
determ ned not to do so.

To support its position that the Legislature intentionally
omtted any authorization for attorneys’ fees, the Departnment
points to the inclusion of such provisions in other statutes.
The absence of express |anguage permtting recovery of |egal
fees does not necessarily bar such recovery, however. See,
e.g., Blitz v. Beth Isaac Adas |srael Congregation, 352 M. 31,
44 (1998) (construing statutory authorization for recovery of
“di sbursenents” in Maryland UniformArbitration Act to enconpass
attorneys’ fees).

In analyzing the text of § 19-337(f)(1), we are mndfu
that, under the "American Rule,” the prevailing party is not

permtted to recover litigation expenses, including attorney's

fees, as part of conpensatory danmages. Hess Constr. Co. .
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Board of Educ., 341 Md. 155, 159 (1996); Enpire Realty Co., Inc.
v. Fleisher, 269 wmd. 278, 285 (1973); Bresnahan v. Bresnahan

115 Md. App. 226, 244, cert. denied, 346 Md. 629 (1997). See
al so Alyeska Pipeline Serv. Co. v. WIlderness Soc'y, 421 U.S.
240, 247, 263-64 (1975) (holding that in the absence of
statutory authorization or contractual agreenent, under the
American rul e, each party in federal litigation nust pay its own
attorney's fees; when Congress has not explicitly authorized
such fees, courts should not award themsinply to further public
policy). But, it is well settled that “[a]Jttorney’s fees may be
awar ded where a statute allows for the inposition of such fees,
and where parties to a contract have an agreenent regarding
attorney’'s fees.” Hess, 341 M. at 160 (internal citations
onm tted) (enphasi s added); see Bresnahan, 115 M. App. at 244;
Maxi ma Corp. v. 6933 Arlington Dev. Ltd. P ship, 100 M. App.
441, 452 (1994)(“As a general rule, a trial court my award
attorneys' fees only in the unusual situation where the trial
court is [statutorily] authorized to award the prevailing
litigant reasonabl e attorneys' fees or where, as nore common, a
contract between the parties specifically authorizes attorneys'
fees."). Certainly, the General Assenbly would have been well
aware of the | ong standing |egal doctrine that permts parties,
by contract, to provide for the recovery of |egal fees.
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A stipulation in a prom ssory note to pay attorneys’ fees
is generally valid and enforceable. Qualified Builders, Inc. v.
Equi t abl e Trust Co., 273 Md. 579, 584 (1975); Travel Comm, |Inc.
v. Pan American World Airways, Inc., 91 Md. App. 123, 190, cert.
deni ed, 327 M. 525 (1992). On the other hand, the right of
parties to contract freely, in a manner consistent with the | aw,
must be balanced against the court’s duty to “protect the
interests of the parties and others who nay be affected by the
resolution of the issues raised.” Noyes Air Conditioning
Contractors, Inc. v. WIlson Towers Ltd. P ship, 122 M. App.
283, 289 (1998). A receivership involving a regul ated health
care provider presents a situation in which the court nust
bal ance the rights of a secured creditor against the interests
of others.

“VWhat is allowable as a matter of |aw or what is allowable
as a matter of discretion by the court in awardi ng damages does
not al ways present a bright line distinction.” Noyes, 122 M.
App. at 290. The Court of Appeals has identified a “nosaic” of
doctrines that nust be reconciled in considering the issue of
attorneys’ fees. Id. at 509. These are: 1) “the inherent
power of a court to oversee the activities of menbers of its
bar;” (2) “the rights of parties to make such contracts as they
pl ease, so long as they are consistent with law;” 3) “the duty
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of the courts to protect other creditors;” and (4) “recognition
of the fact that an agreement to pay an attorney’'s fee is a
contract of indemnification.” Mortgage |Investors of Washi ngton
v. Citizens Bank & Trust Co. of M., 278 M. 505, 508-509
(1976) .

Mortgage I nvestors is instructive. It concerned the issue
of “whether a court should consider the reasonabl eness of an
attorney’s collection fee when it is derived froman application
of a percentage stipulated in a note to the amount of the
recovery.” ld. at 506. Mortgage Investors, a multimllion
doll ar real estate investnent trust that made | oans nationally
to the real estate industry, had negotiated lines of credit with
vari ous banks, including the Citizens Bank and Trust Conpany of
Maryl and. Id.

In 1974, Mortgage I nvestors borrowed a total of $1,000, 000
from Citizens, pursuant to two pronmi ssory notes, each of which
contained a provision for the paynment of attorneys’ fees in the
event of a default by the borrower, stating: “‘If upon our
default, suit is instituted, we agree to pay all court costs and
an attorney’ s fee of 15% of the outstanding bal ance at the tine
of the suit.”” Id.(citation omtted). Wen Mrtgage |Investors
defaulted, Citizens instituted suit. A judgnment for attorneys’

fees was entered against Mrtgage Investors, in the amount of
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$150, 640. 26, representing 15% of the bal ance due on the | oans.
But, pursuant to a contingent fee agreenment with its |awers,
Citizens was actually obligated to its counsel for |egal fees of
$105,570.58. The question, then, was whet her Mortgage | nvestors
was required to pay Citizens $150,640.26, representing the
stipul ated amount, or, instead the actual anount of Citizens’'s
| egal fees.

On appeal, Modrtgage Investors argued that a court “should
not be insulated from determ ning the reasonabl eness of an
attorney’s collection fee by the fact that the amunt of the fee
or the percentage which the fee is to be determned is
stipulated . . . .” Id. at 508. The Court upheld the right to
a stipulated fee award, stating that “the collection fee
stipulated in the note is collectible if a valid judgnment is
entered, and is not subject to reversal on judicial review in
the factual situation before us wunless a term such as
‘reasonable fee’ is substituted for a fixed sumor a percentage
of the anmpbunt recovered, or unless the rights of other creditors
of the debtor not parties to the fee arrangenment are invol ved.”
ld. at 509-10 (internal citations omtted) (enphasis added).
Because “the agreenent [was] one of indemity,” however,
Citizens was not entitled to collect from Mdirtgage I nvestors “an

anount greater than the $105, 758.58 which it was required to pay
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under its agreement with its attorneys.” 1d. at 510.

Al t hough the Court acknow edged that the amunt of
attorneys’ fees could be described as “grossly disproportionate
to the amount of work involved,” it also recognized that
Mort gage I nvestors was an “infornmed and sophisticated borrower

.” 1d. Nevertheless, the Court suggested that if parties
with “dissimlar know edge or background” contracted with one
anot her, or there was “clear evidence of overreaching,” a fee
arrangenent could be disturbed. Id. It also stated that “a fee
m ght be denied in a case where the contenpl ated services were
not rendered or where the anount stipulated was not paid to the
creditor’s counsel.” 1Id.

We applied the reasoni ng of Mortgage I nvestors in Noyes Air
Condi tioning Contractors, Inc., supra, 122 Ml. App. 283. There,
the agents of an apartnent conplex entered into a contract for
t he repl acenent of two air conditioning units. The ternms of the
contract expressly stated: “‘Custonmer agrees to pay al
reasonabl e collection fees, attorney’s fees and court costs if
such services are required and judgnment is nmde against a
custoner.’”” 1d. at 288-89 (citation omtted)(enphasis added).
After a disagreenent over paynent under the contract, the
contractor instituted suit against the apartment conplex to
recover the balance due. At trial, the court awarded damages,

- 44-



but refused to award prejudgnment interest, attorney’s fees, or
court costs, despite the express provisions in the contract.
ld. at 288. On appeal, we considered the decision in Mrtgage
I nvestors and concluded that, *“absent sonme identifiable

m sconduct such as fraud, overreaching, m srepresentation, or

void as to other contractors,” the trial court had discretion to

deci de the ampbunt of the attorneys’ fees and costs, but | acked
the discretion to deny the claim conpletely. ld. at 294.
Therefore, we remanded for a determ nation of the reasonable
anount of fees and costs.

As we see it, appellees’ construction of H G § 19-337(f)
woul d effectively subvert the |long standing |egal principle
permtting parties to contract with regard to |egal fees,
wi t hout any express statutory directive to that effect fromthe
CGeneral Assenbly. Appellees rely on the absence of any | anguage

in the statute authorizing the award of |egal fees. W rely,

i nstead, on the absence of a prohibition. In the context of
these receiverships, if the Legislature wanted to bar the
contractual recovery of legal fees by a secured creditor, it
woul d have said so. The om ssion of such a prohibition

indicates that the Legislature did not intend to relieve the
debtor of an agreenment to pay |egal fees. Therefore, to the

extent that appellant sought to recover its legal fees in
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accordance with its contract, it was not necessarily barred from

such recovery on the ground that the Center was in receivership.

In the absence of a clear statutory directive, or
| egislative history that establishes the Legislature’s intent to
supersede the parties’ contractual agreenent regarding |egal
fees, we apply the fundanental principle of statutory
construction that disfavors judicial enbellishnent of a statute.
See In re Charles K, 135 Md. App. 84, 97-98 (2000) (stating that
the Court is prohibited from®“enbellishing a provision so as to
enlarge its neaning”); Rouse-Fairwood Ltd. P ship v. Supervisor
of Assessnents of Prince George’s County, 120 Md. App. 667, 688
(1998) (stating that the Court may not “enbellish a statute to
expand its nmeaning”); Abington Ctr. Assoc. Ltd. P ship v.
Bal ti nore County, 115 Md. App. 580, 603 (1997) (stating that the
Court is prohibited from “read[ing] into a statute a meaning
that is not expressly stated or clearly inplied’; it may not

“enbel lish a statutory provision so as to enlarge its nmeaning”).

This | eads us to consider the amount of the fee award. The
Not e does not provide for reasonabl e attorneys’ fees or paynent
of attorneys’ fees in an anpbunt equal to an arbitrary percentage

of the outstanding debt. Rather, it obligates the Borrower to
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pay “the holder’s attorney’'s fees.” In contrast, although not
di scussed by the parties, we observe that the Security Agreenent
provi des for attorneys’ fees equal to 15% of the unpai d bal ance.
It appears, however, that Allfirst sought to recover the actual
amount of the fees that it incurred.

General ly, when attorneys’ fees are based on a “contractual
right, the losing party is ‘entitled to have the amount of fees
and expenses proven with certainty and under the standards
ordinarily applicable for proof of contractual danmages.’”
Maxi ma Corp. v. 6933 Arlington Dev. Ltd. P ship, 100 Md. App. at
453 (quoting Bankers & Shippers Ins. Co. v. Electro Enter.
Inc., 287 Md. 641, 661 (1980) (enphasis added)); see B&P Enter
v. Overland Equip. Co., supra, 133 Md. App. at 624. A “trial
court’s evaluation of a claimfor attorneys’ fees nmust be based
on a record that includes information that sufficiently and
conpetently supports the court’s findings.” Maxim Corp., 100
Md. App. at 458. Generally, a trial court enjoys discretion in
regard to the award of attorneys’ fees when an agreenent
obligates the losing party to pay the attorney’'s fees of the
prevailing party. See Rauch v. MCall, 134 M. App. 624, 636
(2000), cert. denied, 362 Md. 625 (2001); Hol zman v. Fiola Bl um
Inc., 125 M. App. 602, 637 (1999); MIlton Co. v. Council of
Unit Omwmers of Bentley Place Condo., 121 M. App. 100, 121
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(1998), aff’d., 354 M. 264 (1999); Kilsheimer v. Dewberry &
Davis, 106 Md. App. 600, 621 (1995), cert. denied, 341 M. 406
(1996) .

I n Zachair, Ltd. v. Driggs, 135 Md. App. 403, 433-34 (2000),
cert. denied, 363 MI. 206 (2001), we stated that the general
rule for proving the proper award of attorneys’ fees requires
t hat

“(a) the party seeking the fees, whether for

hi mM hersel f or on behalf of a client, always bears the
burden of presenting evidence sufficient for a trial

court to render a judgnment as to their reasonabl eness;

(b) an appropriate fee is always reasonable charges
for the services rendered; (c) a fee is not justified
by a mere conpilation of hours nultiplied by fixed
hourly rates or bills issued to the client; (d) a
request for fee nust specify the services perforned,

by whom they were performed, and the hourly rates
charged; (e) it is incumbent upon the party seeking
recovery to present detailed records that contain the
relevant facts and conputations wundergirding the
conput ati on of charges; (f) w thout such records, the
reasonabl eness, vel non, of the fees can be determ ned
only by conjecture or opinion of the attorney seeking
the fees and would therefore not be supported by
conpet ent evi dence.”

(quoting Rauch, 134 Md. App. at 639); see B&P Enter., 133 M.
App. at 625.

Regar dl ess of whether appellant’s |legal fees are governed
by the terns of the Note or the terns of the Security Agreenent,
we conclude that appellant is only entitled to recover

attorneys’ fees that are reasonable. As the Court recognized in
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Mort gage | nvestors, supra, 278 Ml. 505, even a fixed percentage
for the award of attorneys’ fees may give way in those
Situations involving “the rights of other creditors of the
debt or not parties to the fee arrangenment are involved.” 1d. at
510. This case presumably involves other creditors. But even
nore significant, an essential purpose of the receivership under
H G 19-333 et seq. is to provide stability to a private care
facility, like the Center, in order to protect the interests of
the disabled individuals inits care. Because the |ives of many
di sabl ed persons m ght be severely disrupted if the Center were
to collapse, the receivership proceeding was instituted. A
receiver has the power to perform all acts necessary to
“[c]orrect each condition on which the appointnment of the
recei ver was based”; “[e] nsure adequate care for each indivi dual
in the nursing honme or community prograni; and “[p]reserve the
property of the owner of the nursing honme or community program”
H G 8§ 19-337(a)(2). A secured creditor’s right to be nmde
whol e nust be bal anced against this inportant issue of public
concern.

Rauch, a donestic case, is also instructive. There, the
parties’ fee agreement did not provide for the award of |ega
fees equal to a fixed percentage, nor did it contain a

limtation that the fees nmust be reasonabl e. In review ng the
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|l egal fees, the Court noted that no appellate decision in
Maryl and addressed t he questi on of whether a contractual duty to
pay attorney’s f ees, wi t hout menti on of t he term
“reasonabl eness,” nonetheless inplicitly required an anal ysi s of
reasonabl eness. |d. at 638. W were “persuaded that the tri al
judge must enforce the contractual standard set forth in the
[parties’] Agreenent, but from a reasonabl eness standpoint.”
Rauch, 134 Md. App. at 636 (enphasis added). See also Brown &
Sturm v. Frederick Road Ltd. P ship, 137 M. App. 150, 181
(2001) (stating that, wth respect to a contingent fee
agreenment, “‘the fact that the client agreed to the [anmount of
the fee] does not relieve the attorney from the burden of
showi ng that the amount agreed upon was fair and reasonable’ )
(citation omtted) (alteration in original); B& Enter., 133 M.
App. at 625 (stating that after a claimnt presents evidence to
support an award of attorneys’ fees, “the trial court nmnust
eval uate the reasonabl eness of the fees”); Maxi ma Corp., 100 M.
App. at 454 (stating that after the party seeking recovery
presents the court wth facts to support the paynment of
attorneys’ fees, “the trial court nmust still evaluate the
reasonabl eness of the fees”; the party seeking recovery bears
the burden “to provide the evidence necessary for the fact

finder to evaluate the reasonableness of the [attorneys’]
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fees”); Wal ker v. Haywood, 65 Md. App. 1, 14 (1985)(stating that
the court wll generally enforce a trust instrunment that
i ncl udes paynent of attorney’s fees in a specific ampunt or in
percentage terms, unless “the anpunt designated is grossly in
excess of any reasonable ambunt”). See also Rule 1.5(a) of the
Maryl and Rules of Professional Conduct (providing that “A
| awyer’s fee shall be reasonable”).

VWhat t he Court of Appeals saidin Plakatoris v. Bai nder, 204

Md. 223, 229 (1954), in the context of a receiver’s fee award,
is al so noteworthy.

One of the nost delicate duties a court is called
upon to performis that of fixing the fees of the
attorneys in cases in which they are entitled to be
paid out of a fund or estate under the jurisdiction of
the court. There is no standard fornmula or specific
guide for fixing the amunt of the counsel fee to be
all owed the attorney for areceiver. Wile the anmount
of the allowance for fees in a receivership lies in
the sound discretion of the court in which the
recei vership proceedi ngs occur, the allowance should
be reasonable according to the circunmstances of the
case. The considerations which should control in
fixing the counsel fee are the value of the property
in controversy; the legal difficulties encountered;
time, |abor, and skill required and experience in the
proper performance of the duties inposed; the fair
value of the services neasured by comon business
standards; the particular benefit derived from the
receiver’s attention and efforts in the interest of
the estate; and the degree of integrity and dispatch
with which the work of the receivership is conducted.

(Enphasi s added); see also County Corp. of M. v. Semes, 169
md. 501, 527 (1936); G eat Nat’'l Ins. Co. v. Enpire Fire Ins.
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Co., 165 Md. 510, 517 (1934).

Based on the foregoing, we are of the view that the court
did not err to the extent that it determ ned that appell ant was
entitled to an award of reasonabl e attorneys’ fees, rather than
all of its attorneys’ fees, pursuant to its contract with the
Center. On the other hand, we conclude that the court abused
its discretion to the extent that it determ ned that appell ant
was not entitled to any |l egal fees after the first court hearing
in the receivership proceeding, because the services were
unnecessary and counterproductive in light of the court’s
assurance that appellant would recover both principal and
interest as to the Center’s debt.

The Departnent observes that H G § 19-338(a) authorizes
State funding for receiverships of the kind invol ved here, which
“reflects the special role of the Departnment in encouraging
enough private providers to continue to exist to serve the needs
of the disabled . . . .” Nevertheless, the Departnent concedes
that H G 8§ 19-338(a) “did not guarantee that the Caroline
Center would be able to pay off Allfirst notw thstanding the
receivership . . . .7 At best, the Department maintains that
the statute “lent credence” to the court’s ®“assurances to
Allfirst at the first hearing that the [B]l]ank would be made

whol e.”
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The Departnent’s concession |eads us to conclude that we
cannot quarrel with the Bank’'s persistent attenmpt to expedite
and assure the collection of its debt. Moreover, at |east sone
of the work of the Bank’s attorney was directed to the
receiver’s fee petitions. Considering that the Receiver
subm tted several fee petitions for itself, while the Center was
allegedly losing noney and appellant’s debt was still
out standi ng, it was not necessarily unreasonable for the Bank to
contest the Receiver’'s fee petition. Nor was it necessarily
unreasonable for the Bank to oppose the Receiver’s Extension
Petition, which m ght have further del ayed paynment of the Bank’s
debt, allegedly “secured by fleeting assets of an unprofitable
enterprise.” Simlarly, had the Bank opted not to attend the
hearing on July 25, 2001, scheduled with regard to t he Extension
Petition, the Receiver m ght have prevailed in its request in
the Paynent Petition to avoid paynent of any legal fees to
Al lfirst.

In short, it was not unreasonable for the Bank to keep
abreast of developnents, attenpt to expedite recovery of the
noney it was owed, or maintain a watchful eye on the Receiver’s
conduct, given its status as a secured creditor with a statutory
entitlement to paynment of its debt, when the statutory provision

had not yet been net. |Indeed, the Bank‘'s efforts culnmnated in
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a decision by the Receiver to satisfy the Bank while also
seeking to extend the receivership.

Al t hough the Bank was not obligated to sit back and do
not hing, as the court seenmed to think, given its “assurance”
that the Bank would eventually collect its debt, we agree with
appellees that the court was not required to accept
“uncritically” Allfirst’s request for attorneys’ fees. |If that
were the case, an unscrupulous attorney mght file unnecessary
noti ons, objections, or requests for hearings nerely to better
his or her own position, or the debtor m ght be forced to bear
expenses generated because the attorney was unfamliar with the
area of |aw. Therefore, the court nust be satisfied of the
reasonabl eness of the fee request, in |light of the nature of the
recei vership proceeding, the legal issues, and the extent to
whi ch other creditors have an interest in the debtor’s estate.

Accordingly, we shall vacate the award of attorneys’ fees
and remand for further proceedi ngs consistent with this opinion.
On remand, the court nmay take into account the amount of its
prior fee award. Qur opinion should not be construed to suggest
that we believe the court is required to accept as reasonable
the full anmount of fees incurred by Allfirst.

In view of our resolution of the case, we need not consider

t he Bank’s due process contention.
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ORDER OF THE CIRCU T COURT FOR PRI NCE
GEORGE' S COUNTY VACATED. CASE REMANDED TO
THE ClI RCUI T COURT FOR PRI NCE GEORGE' S COUNTY
FOR FURTHER PROCEEDI NGS. COSTS TO BE PAI D
BY APPELLEES.
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