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I nsurance company suffersactud prejudicefrom non-cooperation of insured when, asaresult of non-cooperation,
insurer is precluded from offering evidence that would generate legitimate jury issue asto liability or d
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Itiscommon, indeed universd, for automobileinsurance policiesto contain dausesthat requirean
insured who isinvolved in an accident to cooperate with the company in theinvestigation and resolution
of any clam madeagaing theinsured. Inthecasea bar, the policy, issued by petitioner State Farm
Insurance Company to LatriciaKirby, required Ms. Kirby, among other things, to“ cooperatewith usand,
when asked, assg usin: a. making settlements; b. securing and giving evidence; [and] c. attending and
getting witnesses to attend hearings and trials.”

Kirby wasinvolved in an automohile accident and, eventudly, two damsweremadeagang her.
Although sheinitially cooperated with theinsurer, her cooperation was short-lived. Asadirect
consaquenceof her subsequent lack of cooperation, State Farm was precl uded from defending thedams,
and ajudgment in theamount of $150,000 was entered againgt Kirby. Maryland Code, 8§ 19-110 of the
Insurance Article permitsaninsurer to disclam coverage on the ground that theinsured has breached the
policy by failing to cooperatewith theinsurer only if theinsurer establishesthat thelack of cooperation has
resulted inactud prejudiceto theinsurer. The Circuit Court for Prince George' s County found that State
Farmwas actudly prejudiced, but only to the extent of haf of thejudgment, and thet it could therefore
disclamonly tothat extent. TheCourt of Specid Appedsconduded that, ontherecordin thiscase, State
Farm was excused from paying the entirejudgment. Sate Farmv. Gregorie, 131 Md. App. 317, 748

A.2d 1089 (2000).

BACKGROUND

The accident at issue occurred shortly after midnight on February 10, 1994, on the Capital

Bdtway, near itsintersectionwith Kenilworth Avenue. 1t had snowed heavily during theday and many of



the 9de roadswere snow-covered. Therewasadispute asto the precisecondition of the Bdtway. Ina
datement givento State Farm four daysafter the accident, Kirby said that shewastraveling about 50-55
milesper hour and was“worried about theicethat wason theroad,” when shewashit fromtherear. The
car that struck her wasbeing driven by Mark Wington. Corazon Gregorie, the owner of that car, wasin
the front passenger seat. Because shedid not like to drive in the snow, Gregorie hed asked Wington, her
boyfriend, to drive. Kirby sad that she waswatching the road and did not see the Gregorie vehicle prior
to the collision. She assumed that Mr. Winston was going too fast.

Someof what Kirby saidin her report was disputed by other witnesses, who werenot in complete
agreement with one ancther. The police report sated that the road waswet, but not icy. Gregoriesad
theroad wasdry; Windon sad that it wasdamp. |n deposition testimony, Gregoriesad that Winsonwas
going about 55 milesper hour inthethird lane of traffic— thesamelaneinwhich Kirby wasdriving. She
described the accident:

“Wewere gpproaching the Kenilworth Avenueexit, thet istheexit thet we
take when wewant to go home. Therewasadark car infront of us. It
had no lights. | noticed this, and it was also going very slow. Mr.
Wingonwasnot reacting tothiscar. | had seenthe car, and hewas not
reacting. And at the point that | thought he should be maneuvering or
braking, hewaan't. So at that point, | said look out — something to thet
effect, or watch out, look out — at which point, he braked.”
The braking was too late.

Wington sated in depodition that he wasin the second, not the third lane, about 100 yardsfrom

the beginning of the Kenilworth Avenue exit ramp, and was preparing to moveinto thedow laneto get on

totheexit ramp when he heard Gregorietd! him to watch out. He had been momentarily distracted, as

heturned hishead to theright to keep track of acar travding intheright lanejust behind him. Hehad just
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sped up ahit to be ableto dideinto the right lane ahead of that car when he heard Gregorie swarning.
Wington said that he had been driving about 55 miles an hour when hehit thebrakes. Hestated that he
had not noticed Kirby' scar beforethen. In contrast to Gregorie, Wingon said that he saw brake lights
and believed that Kirby had on her headlightsaswell. Kirby wasdriving, hesad, & avery low rate of
Speed.

Theonly independent witnessin the case, LindaWeiner, wasdriving just behind Wingon, inthe
second lane, at about 55 milesper hour. Inastatement given to State Farm severd weeks after the
accident, shesaid that sheobserved Kirby' scar, that it was proceeding very dowly, and perhgoswaseven
sopped, and that itshazard lightswereon. Shedid not recdl any problemwithiceontheroad. Sendang
theimminence of acollison between Winston and Kirby, she pulledimmediady totherightand wasjust
ableto avoid acollison hersdf. Based on the witness satements taken from Kirby and Weiner, State
Farm concluded that, as Kirby had been rear-ended, there was no liability on her part.

Thelitigation beganin January, 1995, when Gregoriefiled suit againg Wingonin the Circuit Court
for Prince George s County, saeking$1 millionindameges: Shedamed that hefailed to maintain aproper
|ookout, toyiedtheright of way, to operaie hisvehicleat asafe gpeed, to maintain asafe disance between
hisvehideand the onein front, and atherwise to operate the vehide safdy and in accordance with traffic
regulations. Winston’ s negligent and reckless operation of the vehicle, sheaverred, directly and
proximately resulted in the collison and causad her injury. Kirby then filed suit againg Wington to recover
damagesfor her injuries. That complaint doesnot ssemto bein therecord, but we assumethat, inamilar
fashion to Gregorie scomplaint, it daimed that Wington was negligent in various repects and that his

negligence caused the collision.



Wingon then sued Kirby; hefiled athird-party complaint againg her in theaction filed by Gregorie
andacounterdaminKirby' saction. Inhisthird-party complaint, hedenied al alegationsof wrongdoing
and asserted that the accident was caused by the“ sole and/or contributory negligence” on the part of
Kirby, inthat shewas operating her car on a55-mile per hour road at night at a greetly reduced rate of
Speed, without proper headlightsor tail lights, and without proper warning to traffic behind her. The
counterclamisnot intherecord, but we assumeit was congstent with thethird-party complaint and are
informed that it sought contributionandindemnification. To completethecircle, Gregoriethenfiledan
amended complaint, inwhich sheadded Kirby asadefendant. Though continuing to maintain thet Wington
was negligent, Gregorie assarted that Kirby was a so negligent in operating her vehideat alow speed and
without displaying proper lighting. Thetwo actions(CAL 95-551 and CAL 95-2831) were consolidated.

Inher capacity asaplaintiff, Kirby wasrepresented by William Dawe, 111, Esg. When gpprised
of theactionsagainst her — the suit by Gregorieand thethird-party dlaim and counterclaim by Wington
— StateFarmretained Richard McBurrows, Esg., to represent her asadefendant. McBurrowsfiledan
ansver on her behdf to the amended complaint and to Wingon' s counterdaim and, on February 23, 1996,
sent her aletter of representation. The problem that led to what is now before usisthat, a some point
whilethiswastranspiring, Kirby got married, moved to Decatur, Georgia, and washed her handsentirdy
of themeatter. McBurrows |etter of February 23 and afollow-up letter of March 6 that were sent to her
Maryland addresswerereturned. OnMay 14, 1996, having learned of her new addressin Georgia, he
advised her of adeposition scheduled for June 10, and received areply that shewould not be attending.
Infact, shedid not gppear for her deposition, ether in June, when it wasfirst scheduled, or in October,

whenitwasrescheduled. Severd further attemptsto reschedul e the deposition were unsuccessful. She
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falled torespond to lettersfrom McBurrowsin November and December. Interrogetories and ademand
for documents filed by Gregorie and interrogatories filed by Winston also went unanswered.

Dawe was having the same problem and, on December 2, 1996, he moved to strike his
gppearance. Inhismotion, he said that he had spoken with Kirby in June and that she“ doubted that she
wanted to pursuethe action.” On December 20, the court granted hismotion. Ten dayslater, State
Farm’ sClam Superintendent wroteto Kirby, admonishing her thet, if she continued toignorerequestsfor
assdance, State Farm may refuseto protect her and she may beliablefor any judgment rendered against
her. On January 20, 1997, McBurrowswroteto her, confirming thet, if she continued to withhold her
cooperation, judgment would betaken againg her and shewould beresponsiblepersonaly. Thet letter,
sent by certified mail, was returned unclaimed.

In February, 1997, Gregorieand Winston each filed amotion for discovery sanctions, noting
Kirby’ srefusal to respond to discovery and the fact that trial was scheduled for May 29, 1997. They
asked that Kirby be barred from opposing thar damsand prohibited from offering any evidence a trid.
McBurrowsoppaossd themoationsand asked for additiond time. Thecourt responded initidly by dismissng
Kirby’ slawsuit and giving her until May 6, 1997 to respond to al outstanding discovery requests. State
Farmwroteto her, by regular and certified mail, on February 14, March 5, April 7, and April 11 requesting
that she contact McBurrows, the certified letterswere returned undamed. State Farm aso employed an
Investigator who, a varioustimes |eft messagesfor Kirby with her father, her ssters her husband, and her
employer, and had |etters physicdly ddivered to her homein Georgia, al to no avail. After 15to 20
atempts hewasfindly ableto spesk directly to Kirby, who, on two occasons, promised to contact State

Farmor McBurrowsbut never did so. OnMay 6, 1997, the court entered an order preduding Kirby from
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introducing any evidence concerning the circumstances surrounding the accident.

At some point, the court bifurcated the remaining case— Gregoriev. Winston and Kirby —
and st trid ontheissueof liability for May 29, 1997. State Farm sent aletter toKirby on May 7, 1997,
advisng her of thetrid date and informing her that State Farm would pay thetravel, food, and lodging
expensssfor hertodtendtrid. Anadditiond letter was sent on May 22, 1997, informing her, among other
things, that, despitethe preclusion order, the plaintiff “hasindicated awillingnessto alow you to present
evidencea theMay 29, 1997 trid if you gppear to tedtify inthismatter.” Kirby nonethdessfaled ether
to respond to theletter or to attend trial. The only witnesses at trial were Gregorie and Winston.
McBurrowswas present and was permitted to cross-examinethewitnessesand argueto thejury, but, in
accordancewiththe pre-trid order, he offered no affirmative evidence regarding theaccident. Thejury
wasthusleft with essentialy uncontradi cted evidencethat Kirby wastraveing either very dowly or had
Sopped, laea night, onadear, dry, or dightly damp beltway, either without lightsor withonly a“flicker”
of light. Weane’ sstatement, that she observed hazard lightsand that shewasableto seeKirby' scar, was
not beforethejury. After ashort ddiberation, the jury concluded that Kirby was negligent and that
Wingonwasnot. McBurrowsfiled amation for judgment N.O.V. and for new trid, which was denied.

InJduly, 1997, prior tothetria on damages, Gregoriefiled adeclaratory judgment action against
State Farm and her own insurer, Allgtate Insurance Company, averring that (1) onthe basisof Kirby's
falureto cooperate, State Farm had refused to accept the jury’ sdetermination of liability and hed taken
the pogtion that therewas no coveragefor her, and (2) Allstate had declined to afford uninsured motorist
coverage under itspolicy on the ground that State Farm was not entitled to deny coverageto Kirby

becauseit could not show any actud prgudiceresulting fromKirby’ sfalureto cooperate. Gregorieasked
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that the court determinethe parties’ respectiverightsunder thetwo policiesand declare ether that State
Farmwasliableunder itspolicy or that Allstatewasliablefor uninsured motorist benefitsunder its palicy.
State Farm then filed its own complaint for declaratory judgment, in which it averred that Kirby had a
meritorious defenseto Gregorie saction and likdly would have prevailed had she cooperated and thet, as
aresult of her fallureto cooperate, she had breached the obligations of the palicy. It asked for ajudgment
dedaingthat State Farm therefore had no duty to defend thecdlam or indemnify Kirby. Allstateanswered
both complaintsand assarted that (1) State Farmwas not prejudiced by Kirby' slack of cooperation, and
(2) it falled to use proper careto obtain and assure her cooperation. Allstate dso filed across-clam
agang Kirby for indemnification. Thetwo dedaraory judgment actionswere consolidated with eech other
and with the underlying tort action.

Attrid inthededaratory judgment case, State Farm produced evidence of themany effortsit hed
made— 84 within asx-month period — to contact Kirby and obtain her cooperation, indluding an offer
to pay her travd, lodging, and food expensesto cometo Maryland for thetrid. Ontheissueof prgudice,
it introduced the transcript of the May 29 trid on ligbility and the evidencethat it would have produced a
that trid but for the precluson order. That evidence congsted of police and wegther reports, photographs
of Kirby’svehicle showing the extensve damage to the rear, and Kirby’s and Weiner’ s recorded
datements. It aso produced thelivetestimony of Weiner who, asin her deposition, said that the Gregorie
vehidewastravding a 55-60 milesper hour and thet, even from her pogition behind that vehide, shecould
see Kirby’s car and that it had hazard lights flashing.

The court, gtting without ajury, determined asafact that State Farm had made ample effort to

obtainKirby’ scooperation, that Kirby hed failed to cooperate and thusbreached her contractud obligation
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under thepolicy, and that State Farm was prej udiced by not being allowed to produce evidence. Inthat
last regard, the court noted Ms. Weiner' stestimony that she saw light from the Kirby vehide and thet the
vehidemay have beentravdling at about 20 milesper hour. 1t mentioned aswdl Kirby’ sinitid Satement
that shewas going about 55 miles an hour, and, notwithstanding thet there was no such proffer, it pondered
whether State Farm, but for the preclusion order, may have been able to produce an accident
reconstruction expert to opine asto how fast Kirby wastraveing. “At aminimum,” the court found,
SaeFarmwasprgudiced inthat “Mr. Wingon' sliahility asaco-defendant would have been subgtantidly
increased and thelikdihood of ajoint judgment against Ms. Kirby and Mr. Winston wasfairly high.”
(Emphasisadded). Ititerated later initsoral opinionthat, “ [hjad Ms Weiner testified in thiscase, just that
gnglewitness, itismorethan probable, when one readsthe transcript, thet at |least aco-defendant ligbility
would haveoccurred.” (Emphasisadded). The court concluded that “[t]hereismorethan asubgantia
likelihood that theinsured would not have been found solely liablefor thismotor vehicleaccident” and
“therefore State Farm has been prejudiced asaresult of Ms. Kirby’ snon-cooperation.” (Emphasis
added).

The court announced that it would prepareand Sign an order declaring that State Farm was not
obligated to defend or indemnify Kirby for thedamspresented by Gregorieand savering Gregori€ scase
from the declaratory judgment actions. Counsd for Alldtate then observed that “[i]f the lessfavorable
result, that State Farm suffered by Mis. Kirby’ s non-cooperation isjoint ligbility, then it would appeer that
the damagesthat had been suffered by State Farm issome pro ralashare of theverdict. Otherwise, Sate
Farm, with the non-cooperation findsitsalf in abetter postion than they would have beenin had Ms Kirby

cooperated.” The court regponded thet it intended to enter the judgment asit had announced, but that the
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parties could present that issue through amotion for reconsideration. The next day, the court entered a
written order that (1) redited thet it had issued an* Ord Opinionholding that State Farm Mutud Automohbile
Insurance Company isnot obligated to defend or indemnify [Kirby] for the damsand/or causesof action
presented by [ Gregori€] asadvancedin CAL 95-00551,” (2) severed Gregori€ scase, whichhad yet to
betried on damages, from thedeclaratory judgment actions, and (3) lifted the Stay that had been entered
in Gregori€ scaseand ordered trid onthedamagesissueinthat case. Nothing wassadinthe order about
any liability on the part of Allstate.

Allgatedid, indeed, fileamotion for reconsderation, and it wasgranted. Inawritten memorandum
and order filed on May 3, 1999, the court, preiminarily, noted that “[n]o one can contend serioudy that
Kirby’'slack of PreTria assistance or testimony at tria will affect Gregorie' sdamage verdict” and
concluded that it was not prematureto resolve the issue raised by Alltate prior to adamage award. In
determining the extent of State Farm'’ s prgjudice, however, it said that, given what it regarded asthe
closenessof thecasg, it could, Stting in place of thejury, “consder asto what evidence would have been
admissbleat trid and what result woul d have occurred had thisevidence beenintroduced in theligbility
trid.” 1nso doing, the court determined that Kirby’ s Statement that she was proceeding a 55 miles per
hour was* suspect,” andit found asafact that shewastraveling at only 20 milesper hour or less. Thdt,
It said, wasevidence of negligence. Thecourt acknowledged thet it did not know why Kirby wasdriving
0 dowly and asked, rhetaricaly: “Wasthere asudden mechanicd fallure? Was Kirby exparienang some
ilInessthat caused her to dow or Sop? Did Kirby seesomeice or snow that other witnesses overl ooked?
Had Kirby dowed to avoid a collison with another motor vehicle or animal or object on or near the

Beltway?’



The court said that it was convinced, by a preponderance of the evidence, that, had Kirby
cooperated, Wington would aso have been found negligent. 1t based that determination onthefact that
Wingonwasdriving & 55-60 milesan hour, glancing in hisrear view mirror and over hisright shoulder for
“an gppreciablelength of time,” that Gregorie saw the Kirby vehicletwo to three secondsbefore hedid,
that Wingon' stestimony that the Kirby vehiclehad nolightson “isnot persuasive’ inlight of Weiner's
testimony, and that “[h]ad Wington looked to see that which was plainly thereto be seen, hewould have
seen the Kirby vehicle at least at the same time that Gregorie did.” Citing Fid. & Cas. Co. v.
McConnaughy, 228 Md. 1, 179 A.2d 117 (1962), the court determined that the appropriate remedy
wasto grant themotion for recons deration and to hold “that State Farm’ sactud prgjudiceislimited tothe
vaueof itsloss of the Right of Contribution from Wingon, that isto say respongbility for fifty percent
(50%) of Gregori€ sdamagesup tothelimitsof State Farm' slidhility coverage ontheKirby vehide” The
order, which condtituted thelast three paragraphs of thememorandum, smply stated that themotion for
recons deration was granted “ and the Oral Declaration of Rights and Respongbilitiesisamendedin

accordance with this decision.”?

'Once again, weare presented with adeclaratory judgment actionin which thereisno written
declaratory judgment. We have admonished trid courtsthat, when adeclaratory judgment actionis
brought and the controversy is gppropriate for resolution by dedaratory judgment, the court must enter a
declaratory judgment and that judgment, defining therightsand obligationsof the partiesor the gatusof
the thing in controversy, must be in writing. It isnot permissible for the court to issue an ora
declaration. Thetext of the judgment must beinwriting. See Harford Mutual Ins. Co. v. Woodfin,
344 Md. 399, 414-15, 687 A.2d 652, 659 (1997); Ashton v. Brown, 339 Md. 70, 87, 660 A.2d 447,
455 (1995); Christ v. Department, 335 Md. 427, 435, 644 A.2d 34, 38 (1994). Nor, sincethe 1997
amendment to Maryland Rule 2-601(a), isit permissible for the declaratory judgment to be part of a
memorandum. That rulerequiresthat “[€|ach judgment shdl be st forth on aseparatedocument.” When
entering adedaratory judgment, the court mus, in asgparate document, Sate in writing its declaration of

(continued...)
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On May 20, 1999, the issue of damages in the underlying tort actiastried beforegjury ad
resulted in averdict in favor of Gregoriein the amount of $150,000. Application of the declaratory
judgment to that verdict meant that, given the policy limit of $100,000, State Farm retained liability for
$75,000 of the judgment entered for Gregorie.

On State Farm'’ s appedl, the Court of Specia Apped s agreed that the insurer was actually
prejudiced by Kirby’ snon-cooperation but, inasplit decison, disagreed with thetria court’ sandyssof
what might have occurred if Kirby had acted differently and cooperated. The approach of essentidly
retrying the caseon theevidenceit assumed woul d have been offered, the court said, “requirespeculation
about the missing testimony, and how afact-finder would react to same.” Sate Farmv. Gregorie,
upra, 131 Md. App. a 335, 748 A.2d a 1099. Thetrid court, it held, had insufficient information about
Kirby'spotentia testimony to determinewhether shewould have been dedared negligent hed she tetified.
Accordingly, thegppelatecourt held that Kirby’ sfailureto cooperate* relieves| State Farm] of any liability
ontheunderlyingclam.” Id. Thecourt'smandate, however, wassmply to reversethe Circuit Court's
judgment and not to remand the case for entry of a proper declaratory judgment.

We granted Allstate’ s petition for certiorari to consider (1) the correct legal standard for

!(...continued)

therightsof the parties, dong with any other order that isintended to be part of thejudgment. Although
thejudgment may recitethat it isbased on the reasons set forth in an accompanying memorandum, the
termsof the dedlaratory judgment itself must be set forth separately. [ncorporating by referencean earlier
ord ruling isnot sufficient, as no one would be able to discern the actud declaration of rightsfrom the
document posing asthejudgment. Thisisnot just ametter of complying with ahyper-technica rule. The
requirement that the court enter itsdeclaration inwriting isfor the purpose of giving the partiesand the
publicfair notice of what the court hasdetermined. Another problem withthe order entered inthiscase
isthet no declaration was made with respect to any ligbility on the part of Allstate, whichwasanissuein
the case.
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determining the actud prgudicethat aninsurer must establish under § 19-110 of the Insurance Artidlein
order todisclam coverageby reason of aninsured sfallureto cooperate, and (2) whether, when aninsurer
establishes some amount of actud prejudice, it may disclam al coverage or only such coverageasis
proportionateto the prgudice shown. Impliatinthesscond questioniswhether, evenif thegenerd ansver
to that question isthat the disdamer may belimited to theamount of prejudice shown, the Court of Specid

Appeals made a substantive error in its resolution of this case.

DISCUSSION

Aswenoted, itiscommon for automobileinsurance policiesto requirethat aninsured whois
involved inan accdent cooperatewith theinsurer intheinvestigation and defenseof any dammeadeagand
theinsured. It isaso common for such policiesto require, aswell, thet theinsured (1) promptly report to
theinsurer any accident and any damthat ismade, and (2) promptly forward to theinsurer any suit papers
served ontheinsured. Insurerstraditiondly have asserted theviolation of any of those severd duties—
natice, forwarding of suit pgpers, and cooperaion in the defense of the daim — asgroundsfor disdaming
ligbility on the policy, either to defend adam brought againgt theinsured or to indemnify theinsured with
respect to any judgment entered on the clam.

We pointed out inFid. & Cas. Co. v. McConnaughy, supra, 228 Md.1, 179 A.2d 117, that
two linesof authority had deve oped regarding the nature and effect of those dauses. Oneline, whichwe
characterized asa“formdidtic, technica view,” heldthat policy provisonsfor notice, forwarding of suit
papers, and cooperation were conditions precedent to lighility “and that abreach by theinsured discharges

theinsurer regardlessof prgudice” 1d. a 12, 179 A.2d a 123. The competing view was that those
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provisionswere conditions subsequent and that “ prejudice must be shown by theinsurer, if itisto be
abolved.” 1d. Asamatter of Maryland common law, wedid not appear to adopt ether view completely.
Rather, in anumber of cases, we drew distinctions both between the requirements of notice and
cooperation and between non-cooperation based on fal se statements made by theinsured and non-
cooperation basad on theinsured’ sfallureto attend depostions, hearings, or trid, or to as3g ingiving or
obtaining evidenceregarding theaccident or daim. Unfortunatdy, whendedling with afallureto cooperate,
asopposed to afalureto notify, wedid not dwaysmakeentirey dear whether weviewed non-prgudicd
conduct by theinsured as not condtituting abreach of the policy inthefirgt indtance or, eveniif it werea
breach, as not justifying a disclaimer of coverage.

In Indemnity Ins. Co. of N.A. v. Smith, 197 Md. 160, 78 A.2d 461 (1951), we dedlt with a
fallureto cooperatebasad ontheinsured’ sdisgppearanceduring thelitigation, which, intheparticular case,
weregarded asawilful fallureto attend trid and asss in giving and obtaining evidence. Theinsured hed
natified theinsurer of the accident, forwarded the suit papers, and given adetailed report to theinsurer,
but had then disgppeared without leaving aforwarding addressand was not ableto belocated. \Wenoted,
ingenerd, that * aninsured should not be charged with abreach of the co-operation dause merdly because
of immateria and unsubgtantid fallures” and thet it waswaell-settled thet “to rdieveaninsurer of liability on
the ground of lack of co-operation, discrepanciesin Satements made by theinsured must be madein bad
faith and must be materid innatureand prgudicia ineffect.” 1d. a 164, 78 A.2d a 463 (citing Sate
Automobile Mutual Ins. Co. v. York, 104 F.2d 730 (4th Cir. 1939)). A different rule applied,
however, when the non-cooperation was based on the falure to attend hearingsand tridlsand assst in

securingandgiving evidence. “Thefalureof theinsured to comply withthiscondition,” wehed, * pred udes
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recovery by the personinjured from the insurer, even though co-operation might not have defeated the
plantiff’ sdamfor damages” 1d. Weadded that, if aninsured “refusesto givetheinformationwhichthe
Insurer needsto makethe defense, or absentshimsalf so that histestimony cannot be obtained, recovery
onthepolicy should bedenied, if theinsurer actswith good faithand diligence.” Id. at 164-65, 78 A.2d
at 463 (citing Hynding v. Home Accident Ins. Co., 7 P.2d 999 (Cal. 1932)).

In Fid. & Cas. Co. v. McConnaughy, supra, 228 Md. 1, 179 A.2d 117, the issue was
whether the insurer could disclaim for non-cooperation based on the insured’ s having given false
information— that therewere two eyewitnesses who would testify thet theinsured was driving properly
and that the accident wasthefault of the plaintiff —which led theinsurer to reject asettlement offer from
theplaintiff. Althoughwecited Indemnity Ins. Co. in our opinion, wedid not mention thedistinction
dravnin that case between non-cooperation basad on fa se satements and that based on failureto attend
trid or giveevidenceand looked only to thelanguageinvolving discrepanciesin datements. Wenoted the
Maryland cases holding that “where there has been afailure to notify theinsurer of an accident, or to
forward it suit papers, or abreach of apalicy provison not to assumelidhility, no prgudicein fact need
be shown beforetheinsurer could disclam ligbility” but sated, with repect to the cooperation dause, that
itisincluded in liability insurance policies “so that the insurance company will not be prgudiced in
Investigation and defenseat trid” and that “[i]t should be construed and gpplied to effectuateits purpose.”
Id. at 13,179 A.2d at 123.

InWatsonv. U.SF. & G. Co., 231 Md. 266, 189 A.2d 625 (1963), theinsured falled to give
prompt notice of the accident. He notified the company when, about a month after the accident, he

recalved aletter from an attorney for theclaimant. Although theinsurer commenced aninvestigation
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theresfter and“ assembled asmuch information concerning the accident aswasthen avalable” (id. & 270,
189 A.2d a 626-27), the company eventudly disclaimed coverage on the ground of latenotice. The
insured filed adeclaratory judgment action to determinetheinsurer’ sobligations. We concluded that
prompt naticewas acondition precedent to an action on the policy, and that, dthough the condition could
be waived and was subject to an estoppel defense, the insurer was not required to show any actua
prgudicein order to berdieved fromitsobligation. A contrary gpproach, we sad, was“not in accord with
the Maryland decisons, nor with theweight of authority sawhereinthiscountry.” Id. at 272, 189 A.2d
at 627.

Thus, by 1963, it appeared clear thet, if theinsured falled to give proper notice of theaccident or
of adamor falled to forward suit papersin atimely manner, theinsurer could disclam coveragewithout
ashowing of prejudice— the obligation was effectively treated asacondition precedent toan actionon
the policy — but that the insurer could not disclaim based onthe insured’ sfailure to make truthful
Saementsregarding theaca dent and daim absent ashowing of prgudice. Whether thedidinctiondrawvn
in Indemnity Ins. Co. between non-cooperation based on the giving of untruthful statementsand that
basad on fallure to attend hearings and give evidence remained intact isnot dtogether dlear. Weseemto
have glossed over it in McConnaughy. See also Home Indemnity Co. v. Walker, 260 Md. 684,
688, 273 A.2d 429, 439 (1971).

The Generad Assambly responded to the Watson case, and aso, perhaps, to the Indemmity Ins.
Co. case, by enacting, inits 1964 sesson, what isnow 8 19-110 of the Insurance Article. See . Paul
Fire& Marinelns. v. House, 315 Md. 328, 332, 554 A.2d 404, 406 (1989). Aspresently worded,

the statute provides:
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“Aninsurer may disclam coverage on aliability insurance policy onthe
ground that theinsured or aperson claiming the benefits of the policy
through theinsured has breached the policy by falling to cooperatewith
theinsurer or by not giving theinsurer required noticeonly if theinsurer
establishes by a preponderance of the evidence that the lack of
cooperation or notice has resulted in actual prejudice to the insurer.”

Although thelaw remains plagued, to some extent, with debate over whether (1) aninsured's
conduct issufficently egregiousto conditute abreach of the policy, and (2) such conduct, evenif it does
condtitute abreach, nonethdessresulted in actud prgudiceto theinsurer, the Satute at least haswiped
away any basc didtinctionswith respect to whether prejudiceisrequired. Aninsurer may not disclam
coveragefor ether lack of noticeor fallureto cooperate unlessit demonstratesthat the deficiency has
resulted in actud prgudiceto theinsurer. Anything to the contrary in our pre-1964 caselaw isno longer
valid.

Inthetrid court, Allstate contended that State Farm had failed to show actua preudice because
(2) it could have done moreto avoid the preclusion order, and (2) it could have donemoreat trid of the
underlying tort action. Those clamswere rgected by the Circuit Court and are no longer before us.
Allgtate now concedesthat thetrid court wascorrect infinding somemesasureof actud preudiceaccruing
from Kirby’ snon-cooperation and dlowing State Farm to disclam to the extent of that prgudice. Weare

concerned only with whether the court was correct in so limiting the disclaimer.

The Standard

Our fird quedt, a Allgtate surging, isto devise astandard for determining when actud prejudice

hasbeen shown, for only then can we have abasi sfor judging the extent of the prgudice suffered by State
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Farminthiscase. It asksthat we adopt the tandard Sated, indicta, by the Court of Specid Appedsin
Harleysville Ins. Co. v. Rosenbaum, 30 Md. App. 74, 84, 351 A.2d 197, 202 (1976): “In order to
show ‘actud prgudice, itisnecessary to show an act on the part of theinsured ‘which had or could have
had any effect upon thejury which induced them or in any way caused them to render the verdict agang
himsdf.” Stated another way, theinsurer must establish asubstantia likelihood thet if the cooperation or
notice clause had not been breached, theinsured would not have been held lisble” (Quoting in part from
United SatesFid. & Guar. Co. v. Williams, 148 Md. 289, 307, 129 A. 660, 667 (1925)).> That
sandard— of substantid likelihood thet, had the breach not occurred, theresult would have been different
— Allgateargues, iscond sent with thestandard normally gpplied in determining themateridity of newly
discovered evidencefor purposes of granting new trids— istherea“ subgtantia or sgnificant possbility
that the verdict of thetrier of fact would have been affected?’ See Yorkev. Sate, 315 Md. 578, 556
A.2d 230 (1989).

State Farm points out that, in Washington v. Federal Kemper Ins. Co., 60 Md. App. 288,
482 A.2d 503 (1984), cert. denied, 302 Md. 289, 487 A.2d 292 (1985), the Court of Specid Appeals
reected that standard asbeing too gtrict, asrequiring theinsurer to proveanegative. 1nWashington,
theinsurer did not receive notice of the suit until after averdict had been rendered and, inthat context, it
found theHarleysville standard to beingpposte. “Itisimpossible’ theWashington court concluded,

“for the carrier to demondrateto the court what witnessesit might have discovered, what defenseit might

*That languageisregarded asdicta because thededlaratory judgment, fromwhich the apped was
taken, wasrendered before the underlying tort action wastried, and the holding in the case wasthat the
dedaraion of prgudicewaspremature. Theinsurer gill had theright and ability to defendthecdlam. The
declaratory judgment with respect to prejudice was vacated for that reason.
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have made, and what dispogitionit might have reachedin settlement if it had recalved notice before the
verdict wasrendered inthiscase.” 1d. at 295-96, 482 A.2d at 507. Compare, however, Scottsdale
Ins. v. American Empire Surplus Lines, 791 F. Supp. 1079 (D. Md. 1992).

There have been anumber of attemptsat devising astandard for determining actud pregjudicein
fallureof noticeor cooperation cases, ranging, on oneend, fromarequirement that theinsurer demondrate
that, but for the breach, the result at trial either would have been different or, asin the Harleysville
gpproach, asubstantid likelihood that the result would have been different, toa*” per s8’ gpproach, that
theinsured sfalureitsdlf estabdlishesprgudice. The problem that we seewithmany of the goproaches, as
aticulated, isthat they tend to be keyed to thefactsor arcumgancesof the particular case and do not take
suffident account of thevery different drcumgtances, and thusthe very different kindsof prgudice, thet can
be presented by breaches of these provisons. Itisvery difficult tofashionaworkable“oneszefitsal”
standard.

If aninsurer isnot given prompt notice of theaccident or of thedam, it may (or may not) losethe
ability to discover relevant evidence, particularly theidentity of witnessesand their contemporaneous
recollections. Aswe pointed out in Warren v. Hardware Dealers Mutual Fire Ins. Co., 244 Md.
471, 224 A.2d 271 (1966) and asthe Harleysville court opined, whether that lost opportunity results

inprgudicecannct redly beknown, if a dl, until after trid and verdictinthetort action.® Eventhen, there

Given that the dedaratory judgment action wastried before damages were ascartainedin thetort
action, thequestion of prematurity wasraisedin thetria court, but not found persuasive. The court noted
that, because there had been afinding of liaility againgt Kirby and no one disputed that Gregorie was
injured and would likely recover substantial damages, no purposewould beserved by waiting. Neither
party hascomplained about that decision, soitisnot anissueinthisapped. Wesuggest, however, that,

(continued...)
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may be acons derabledement of speculaion involved in atempting to measurewhether therewasactual
prejudiceto theinsurer: wasthereany other rdlevant and credible evidence to be discovered, what efforts
didtheinsurer make, after notice, to discover that information and develop adefense; and how credible
would any suchinformeation have been hed it been discovered and presented? Theimmediateproblemin
thet stting isthedifficulty in determining what hel pful evidencewaslogt to theinsurer; how doestheinsurer
prove what it might have discovered? That was the concern that led the Washington court to reject
application of the standard stated in Harleysville.

When adisclamer isbasad onafailureof theinsured to ppeer for trid, a leest thepotentia scope
of thelossisascertainable; it isthe insured’ sviva voce testimony — the ability of thejury to hear the
insured sSdeof thegory fromhisor her ownlips Eveninthat satting, however, drcumdances governing
theredlity of prgudicemay differ: wasthejury entirdy without thebenefit of theinsured’ ssdeof thetory
or were there other witnesses or exhibitsin support of adefense; how hepful or credible would the
insured’ stestimony have been in light of the other evidence? See United SatesFid. & Guar. Co. v.
Perez, 384 So. 2d 904, 905 (Fla. App.), petition denied, 392 So. 2d 1381 (Fla. 1980) (insured’s
testimony would not have been beneficial, asit would have established insured’ s negligence);
Montgomery v. Preferred Risk Mutual Insurance Co., 411 P.2d 488 (Utah 1966) (no prejudice

frominsured sfailureto attend trial where hispre-trial deposition was available but not used), but

%(...continued)
if theonly question had been whether State Farm would be lidbleto indemnify Kirby, up to the palicy limit,
for any judgment rendered, the court should have waited, asjuries sometimes do surprisng things. That
wasnot theonly issue, however. Initscomplaint, State Farm sought adeclaratory judgment thet it was
not obliged to defend Kirby in thetort action, and that did need to beresol ved beforethetrid on damages.
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compare Berry v. Truck Insurance Exchange, 508 P.2d 436 (Or. 1973). Most courts, at leastin
recent times, havergected aper seruletha mere absencefromtrid, evenif wilful and evenif theinsurer
hasdonewhat it reasonably could do to producetheinsured, sufficesonitsown to establish, or to create
apresumption of, prejudice. SeeNationwide Ins. Co. v. United Sates Fidelity & Guaranty Co.,
304 A.2d 283 (D.C. 1973) (applying Maryland law); Campbell v. Allstate Ins. Co., 384 P.2d 155
(Cdl. 1963); MFA Mut. Ins. Co. v. Cheek, 363 N.E.2d 809 (11l. 1977); Western Farm Bur. Mut.
Ins. Co. v. Danville Congtr. Co., 463 SW.2d 125 (Ky. 1971); Hendrix v. Jones, 580 SW.2d 740
(Mo. 1979).

If theinsured hasdready given astatement describing the accident, the nature of thelogt evidence
isknown, and the uncertainty focuseson theeffect and credibility of that evidence. That wasthesetting
In Sate FarmMuit. Auto. Ins. v. Davies, 310 SE.2d 167 (Va 1983). Theinsured and her brother,
whowasapassanger intheinsured scar, both gave excul patory gatementsto theinsurer after theacc dent
— daementsthat laid theblame on the plaintiff. They subsequently failed to appear for trid, however.
In determining the vdidity of theinsurer’ s consequent dislaimer, the Virginiacourt had beforeit a least
three proposed standards— one that imposed on theinsurer the burden of proving that theinsured's
gppearanceat trid “would have produced adifferent result,” an dlied onetha, likeHarleysville, would
requiretheinsured to show a* subgtantia likelihood thet thetrier of fact would havefoundintheinsured's
favor,” and one, on the other end of the spectrum, that would make theinsured’ s absence prejudice per
se. The court rejected both extremes and adopted a middle ground:

“[I]nan action onthe palicy, when theinsurer showsthat theinsured's

willful fallureto gopear & the origind tria deprived theinsurer of evidence
which would have made a jury issue of the insured’ s liability and
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supported averdict in hisor her favor, theinsurer has established a
reasonablelikeihood the result woul d have been favorabletotheinsured
and has carried its burden of proving prejudice. . . .”

ld. at 170.

The court noted that the insured’ sverson of the accident wasin direct conflict with thet of the
plaintiff and concluded that it wasnot inherently incredible. Had thejury accepted her version, it would
havereturned averdict in her favor — averdict that would have been supported by the evidence. By
wilfully failing to attend and testify and assist in securing her brother’ stestimony, the court held, she
deprived theinsurer of thevery evidence necessary to makeajury issueof her liability and thereby dearly
prejudiced the insurer in its defense, which justified its disclaimer.

Other courtshaveadopted agmilar kind of middlegpproachwhen dedling with afallureto appesar
a trid, dthough they have articulated it differently. See Brooksv. Haggard, 481 P.2d 131, 134 (Colo.
App. 1970), rgecting aper serule of prgudice and holding that “if, after consderation of al factors
involved, it gppearsthat the presence of theinsured or histestimony was so potentidly vauable asto have
materidly affected the outcomeof thetrid, then hisnonappearanceisregarded asamaterid or prgudicid
breach of the policy.” See also Berry v. Truck Insurance Exchange, supra, 508 P.2d 436, 438
(prgudicefound from failure of insured to gppear a trid whereinsured wasthe“principd, if not theonly,
favorable witness availableto the defense”); Dietz v. Hardware DealersMut. FirelIns. Co., 276
N.W.2d 808 (Wis. 1979); Anderson v. Kemper Ins. Co., 340 N.W.2d 87 (Mich. App. 1983).

Although wedo not concur entirdly with the Davies Sandard as articulated by the Virginiacourt,
in that we do not agree that establishment of “ajury issue of theinsured' sliahility” necessarily equatesto

the establishment of “areasonable likdihood the result would have been favorable to theinsured,” we
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believethat the proper focus should be on whether theinsured’ swilful conduct has, or may reasonably
have, precluded theinsurer from establishing alegitimatejury issueof theinsured' sliability, either ligbility
vel non or for the damagesawarded. Wethink that standard represents the most appropriate balance.
It doesnoat requirethat theinsurer meet what the A pplemansregard asthe“ dmaost insurmountable burden
of proving that the verdict wasthe result of thelack of cooperation.” 8 JOHN AND JEAN APPLEMAN,
INSURANCE LAW AND PRACTICE, 8§ 4773 at 228 (1981). It doesrequire, however, that the insurer
show thet thefailure of cooperation has, in aggnificant way, precluded or hampered it from presenting a

credible defense to the claim.

The Prgudice Here

The prgudice here, of course, goes beyond merdly thelossof Kirby' stestimony. By reason of
her wilful fallureto cooperatein providing discovery — her refusd to atend her twice-scheduled deposition
or cooperate in afurther rescheduling of it, her refusal to assist in responding to properly filed
interrogatories and demandsfor documents— and her refusdl to attend tria, State Farm was precl uded
from offering any evidencein defense of thedam. Itisnot aquestion, then, of whether, with or without
her intranggent conduct, State Farm may have been adleto develop some other hepful evidence; evenif
It had been ableto do so, State Farm would havebeen unableto present it. Indeed, hepful evidence, in
the form of Ms. Weiner’ s testimony, did exist, but, due to Kirby’s conduct, it was unusable.
Unquestionably, under a Davies-type standard, there was actual prejudice.

We come, then, to the nub of the case— the nature and extent of the prgudice. Thetrid court

adopted theHarleysvillestandard, requiring theinsurer to establishasubstantia likelihood that, if the
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cooperation dausehad not been breached, Kirby would not havebeenhddliable, and, asaresult, decided
that it, “gtting in place of thejury asthefinder of fact, can congder asto what evidence would have been
admissible at trial and what result would have occurred had this evidence been introduced in
theliabilitytrial.” (Emphasisadded). Onthat bags, it concluded that thelikdlihood wasthat, had the
jury heard from Kirby and Weiner, it would havefound Kirby and Wingtonjointly liable. The Court of
Specid Apped sreected that condusion becauseit was basad on an impermissible sandard and because
it “requires specul ation about the missing testimony, and how afact finder would react to same” Sate
Farmv. Gregorie, supra, 131 Md. App. at 335, 748 A.2d at 1099.

The partiesjoin issue over whether the“actua prgudice’ requirement of 8 19-110 permitsa
parang of prgudice, but, ontherecordin thiscase, thet isredly not theissue. Evenif, as Alldate assarts
thegatute permitsdisclamer only to the extent that theinsurer can establish actud prgudice(seeFid. &
Cas. Co. v. McConnaughy, supra, 228 Md. 1, 179 A.2d 117), in this case, based on the standard
webdieveisagppropriate, the prgudicewascomplete. Theevidencelos to State Farm asaresult of the
preclusonorder was (1) Kirby’ stestimony that shewasdriving a anormal speed but was concerned
about iceontheroad, (2) Weine’ stestimony that shewasableto seetheKirby car, that it had hazard
lightson, and that shewas ableto avoid acollison, (3) awesther report indicating the cold temperature,
which, inlight of other evidencethat theroadway waswet or damp, may have supported Kirby’ stestimony
that there wasice, and (4) photographs of the damageto the Kirby vehicle. Asin Davies, Kirby's
tetimony, though contradi cted in someimportant repectsby thet of the plaintiffsand Weiner, would have
crested agenuineissue with respect to how fagt hewastravding. Thereisnothingin therecord to suggest

that her statement, though disputed, wasinherently unreliable. If thejury had heard and credited that
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tesimony, and heard and credited aswell Weiner’ stesimony that the Kirby car wasvisble and had on
hazard lights, it could reasonably havefound no negligencea al onKirby’ spart. 1t could reasonably have
found that Wingon, distracted by the car to hisright, Smply was not paying attention, asGregorie, hersdf,
charged, and therefore did not see what clearly was there to be seen.

Theprgudicewasnot in terms of how thejury would actudly have viewed this evidence, whether
thejury would havefound it believable or not believable, for that ispurdy amaiter of speculation. The
prgudiceliesinthefact thet therewasacredible defenseto be presented and that Kirby’ snon-cooperation

precluded State Farm from even presenting that defense.

JUDGMENT OF COURT OF SPECIAL APPEALS
VACATED; CASEREMANDED TOTHAT COURT
WITHINSTRUCTIONSTOVACATEJUDGMENT
OF CIRCUIT COURT FOR PRINCE GEORGE'S
COUNTY AND REMAND TOTHAT COURT FOR
ENTRY OF DECLARATORY JUDGMENT IN
CONFORMANCE WITH THIS OPINION;
PETITIONER TO PAY THE COSTS IN THIS
COURT AND IN COURT OF SPECIAL APPEALS.
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