REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1873

Septenber Term 1994

STANLEY ALPERT ET AL.

LE' LI SA CONDOM NI UM ET AL.

Sal non,
Bl oom
Muir phy,

JJ.

Opi ni on by Sal non, J.

Fil ed: Novenber 30, 1995



On Novenber 17, 1993, Stanley Alpert and his wife, Carol (the
Al perts), filed suit against Le'Lisa Condom nium and Edward M
Swi ggard, John C. Tunell, and Afred B. Inners, nenbers of
Le'Lisa's Board of Directors (Le'Lisa), in the Crcuit Court for
Wor cester County. The suit alleged, inter alia, that Le'lLisa
Condom nium s board had no authority to assign individual parking
spaces for the exclusive use of individual unit owners. Appellants
asked for declaratory and injunctive relief.
A hearing on the nerits was held on June 28, 1994 (Eschenburg,
J., presiding). Judge Eschenburg reserved judgnent, allow ng the
plaintiffs and the defendants to submt nenoranda of |[|aw On
August 24, 1994, Judge Eschenburg ordered that the plaintiffs' case
be dism ssed with prejudice. The Al perts filed this tinely appeal
and present three questions, which have been rephrased for clarity:
l. Did the hearing judge fail to answer a
guestion raised by appellants in their
suit for declaratory judgnent?
1. Is the assignnment of parking spaces a
regul ati on of the use of a common el enent
or a taking of a portion of each unit
owners' percentage interest in the conmon
el enent s?
I1l. Dd the condom nium associ ation have a
duty to disclose to appellants, prior to
their purchase of a condom nium unit,
certain informally adopted rules and
regul ati ons concerni ng parki ng?
FACTS
On February 8, 1993, the Al perts bought unit nunber 205 in the

Le' Li sa Condomi nium |ocated at 10 East 143rd Street, Ocean City.
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One of the features that persuaded the Al perts to purchase the unit

was their belief that wunit 205 had a covered parking space
permanently assigned to it.!?

There are 32 units at Le'Lisa, but only 20 parking spaces are
| ocated under the building, shielded fromthe elenents. Enough
parking is available at Le'Lisa to accomobdate all unit owners;
however, 12 owners nust always park outside. Since 1984, the
covered spaces have been assigned based on | ength of ownership in
the condom nium Wen a unit with a space under the building is
sold, the parking space is reassigned to the owner who has been
deni ed covered parking the longest, that is, to the npbst senior
unit-owner who is not currently assigned a space under the
building. This parking allocation nethod was foll owed pursuant to
a legally unenforceable condom nium rule, which had not been
pronmul gated in accordance with the requirenents of the Maryl and
Condom ni um Act.? Neverthel ess, except for the Al perts, all unit

owners had accepted the aforenmentioned parking allocation nethod.

1This belief was not based on anything appellees or the previous owners of
unit 205 represented to the Alperts. It was apparently based on the fact that one
of the covered parking spots had, at the tinme of purchase, the nunber 205 painted
on it. Appellants assunmed the parking spot was reserved for their unit.

°The requirenments for adoption of condom niumrul es and regul ations are: each
unit owner nust be nmmiled a copy of the proposed rule, notice that the owner is
pernmtted to submt witten comments, and notice of the proposed effective date of
the rule; an open neeting nust be held to allow unit owners' coments on the
proposed rule; the rule nust be passed at a regular or special neeting by ngjority
vote. Mi. Code, (1974, 1988 Repl. Vol.), 8§ 11-111 of the Real Property Article.

Apparently, these fornmal requirenents were not always followed by Le'lLisa
The rul e does not appear in the mnutes of the condon nium association for 1984 when
it was purportedly "passed" by the board. The only witten nention of the policy
is in the mnutes of the 1989 annual neeting, which states only that the parking
system was di scussed at that tine
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The Al perts were not nade aware of this parking systemuntil
after they had purchased their unit, when they received a letter
fromEdward M Swi ggard, president of the condom nium associ ati on,
wel comng them to the buil ding. A subsequent letter from M.
Swi ggard stated, "You are not the first buyer who has been m sl ed
by the seller or their agent"” about the parking situation.

The Al perts did not acquiesce to the parking policy. Instead,
they continued to use the space under the building that the
previ ous owner of unit 205 had used. |In July 1993, Le'lLisa painted
over the nunber, changing it from 205 to 208. The sign was
repai nted when the Al perts objected, but it was re-designated as
208 in Septenber 1993. Again the Alperts objected and were
rewarded with a new sign indicating the space was assigned to their
unit. In March 1994, after the subject suit was instituted, the
sign was once again changed to 208.

Section 7 of the Le'Lisa condom nium decl arati on provides that
all parking on condom nium property is part of the general common
el enents. Article XIV of the by-laws, at the time the Al perts
purchased their unit, stated that "[p]arking in the common el enents
shall be reserved for the use of owners, their tenants, guestes
[sic], invitees and |icensees.” No nention was nmade in either the
declaration or the by-laws of any parking regulations or system for
assi gnnent of spaces. Appel lants received a copy of the

declaration and by-laws prior to their purchase of unit 205.
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The Council of Unit Oaners held a special neeting on April 16,
1994; 31 of the 32 units were represented in person or by proxy.

At that neeting, Article XIV of the by-laws was anended to read:

Parking in the common elenents shall be
reserved for the use of owners, their tenants,
guests, invitees and |Ilicensees, in those

desi gnat ed spaces determ ned by the Board of
Directors based on the |Iength of ownership of
the unit. The covered spaces shall be
allocated to the owners who have owned their
units for the |ongest period of tine. Upon
the sale of a unit whose owner has a covered
par ki ng space, the parking space wll be
assigned on the basis of longevity of
ownership, that is, the spaces under cover of
the building are apportioned for the use of
the owners owning the unit for the | ongest
period of tinme and the date of recording of
the deed conveying the unit to the owners
shall be conclusive evidence of the tine at
which the unit owner acquired ownership; or
such parking can be otherw se designated by
the Board of Directors based upon the manner
of designation agreed to by affirmative vote
of unit owners having at leas[t] 66 2/3% of
the votes in the Council of Unit Omners.

The by-|aw anmendnent passed wth the approval of 93.7 percent of
the unit owners. The Alperts were the only owners at the neeting
not to approve the anendnent. They abstained. A certificate of
the change in the by-laws was recorded in the Land Records office

of Worcester County, Maryl and.

DI SCUSSI ON

l.
Appel l ants contend that the hearing judge did not answer their
claimthat the council of unit owners had no authority to assign

i ndi vi dual parking spaces. "In an action properly brought under
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the Declaratory Judgnents Act, the court ordinarily nust declare
the rights of the parties in light of the issues raised."” Jennings
v. CGovernnent Enpl oyees Ins. Co., 302 MI. 352, 355 (1985); see also
Md. Code (1974, 1995 Repl. Vol.), 8 3-406 of the Courts and
Judi ci al Proceedings Article. There is no error in dismssing an
action when the trial judge declares in sone detail in a witten
opinion the rights of each party. See Downing Dev. Corp. V.
Brazel ton, 253 MI. 390, 394 (1969) (holding that dism ssal of
action was not error when witten opinion "delineated in sone
detail" rights of parties and reasons for court's hol ding); Pope v.
Sun Cab Co., 62 Md. App. 218 (1985) (holding that trial court did
not dismss declaratory action wthout declaration of rights
because order incorporated by reference reasons stated in notions
before court), aff'd, 305 Md. 807 (1986). Judge Eschenburg stated
inawitten opinion and order that he was "persuaded by Le'Lisa's
argunents” that Le'Lisa' s by-laws allowed the regul ati on of parking
by the condom nium "Parking spaces are conmon el enents, and are
under the regulation of the condom nium as enbodied in the By-
Laws."” This holding answered the question raised by the Al perts
and squarely puts before us the i ssue of whether the hearing judge

was correct in his holding.

1.
Appel l ants argue that Le'Lisa does not have the authority to

designate specific parking spaces for the exclusive use of
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individual wunit owners wthout anmending the declaration by
unani nous consent of the unit owners. The Alperts assert that,
because the parking area is designated as a comon elenent in
Le'Lisa's declaration and because no reference is made in the
declaration to assignnment of parking spaces, the council cannot
assi gn spaces. The Al perts further argue that to do so would
encroach on each tenant's right to access and possession of the
common el enents, thereby prejudicing the rights of other tenants
wi t hout each tenant's consent.?

The condomnium as a form of real property ownership is
aut hori zed by the Maryland Condom nium Act, M. Code (1974, 1988

Repl. Vol. & 1995 Cum Supp.), 811-101 et seq. of the Real Property

Spppel lants expressly state in their brief that they are not contending that
Le' Lisa has created a limted comon el enent out of a common el enent by inplenmenting
its parking policy. Appellants maintain that they did not nmake this argunent in the
circuit court, however, the hearing judge expressly asked if this was what they were
argui ng and appel l ants answered affirmatively.

THE COURT: Well, let nme ask you this ... just so | can
sumari ze your argunent for you. ... [Y]our argunent is
that you can't take a common el enent, and by a bylaw, turn
it intoalinmted commpn el ement?

THE PLAI NTI FF STANLEY ALPERT: That is correct, Your
Honor

At oral argunent in this Court, appellants seened to have reverted to their
position at the hearing. M. A pert argued that appellants contend that Le'Lisa "in
effect” made a linmted common el enent out of the parking spaces by assigning them
to individual unit owners. This is plainly not correct.

Limted comon el enents are those parts of the conmon el enments that "shall be
used only by the unit owner of the unit to which their use is limted in the
decl aration or condom nium plat." Mil. Code (1974, 1988 Repl. Vol., 1994 Cum
Supp.), 8 11-108(a) of the Real Property Article. Linmited comon el enents becone
appurtenant to the unit and are conveyed with the unit. See MI. Code (1974, 1988
Repl. Vol.), § 11-108(b) of the Real Property Article ("Any unit owner ... to which
the use of any limted conmon elenment is exclusively restricted may grant by deed
t he excl usive use, or the joint use in common with one or nore of the grantors, of
the limted common el enents to any one or nore unit owners."). The parking spaces
at issue here were not limted common el enents because they woul d not be conveyed
with the unit. Each parking space was assigned only so long as a certain person
owned the unit. Once the unit was sold to soneone new, the parking space woul d be
reallocated to a different person, not the new owner
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Article (RP). Al unit owers own the common el enents as tenants
in common. RP 8 11-108(a); see also Starfish Condo. Assoc. V.
Yorkridge Serv. Corp., 295 Md. 693, 703 (1983). Each unit owner
t herefore, owns an undivided percentage interest in the comon
el ements. See RP § 11-107(a). "The common el enents may be used
only for the purposes for which they were intended and, except as
provided in the declaration, the common el enents shall be subject
to mutual rights of support, access, use, and enjoynent by all unit
owners." RP 8§ 11-108(a).

Le'Lisa's by-laws, Article V, 8 1, provide that the affairs of
the council of wunit owners shall be governed by a board of
directors, and Article V, 8 3(d), authorizes the board to
pronmul gate and enforce "such rules and regulations and such
restrictions on or requirenents as nmay be deened proper respecting

the use of the general and limted common elenents as are
designated to prevent unreasonable interference with the use and
occupancy ... of the general and limted common elenents by the
menbers ... ." (Enphasis added.) The council of unit owners is
expressly authorized by statute to regulate the use of the common
elements. See RP 8§ 11-109(d)(12) ("The council of unit owners has

the followng powers: ... [t]o regulate the use, naintenance,
repair, replacenent, and nodification of comon elenents")

(enphasi s added).
The central issue to be decided is whether the assignnent of

parki ng spaces is a regulation of the use of a cormmon el enent or a
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taking of a portion of each unit owner's percentage interest in the
common areas. This is an issue of first inpression in Myl and.
| f the assignnment of parking spaces is a change in the percentage
interest in the cormon el enents, Le'lLisa nust pass an anendnent to
t he declaration, which nmust be approved unani nously, to nake the
change effective; a nere by-law anendnment would be ineffective
See RP § 11-107(c) ("Any change [in percentage interest of the
common elenents] shall be evidenced by an anendnent to the
declaration"). [If the assignnent of parking spaces is a regulation
of use restriction, a by-law anmendnent is sufficient to institute
the parking system See 8§ 11-104(c) ("The bylaws nmay contai n any
restriction on or requirenent respecting the use and

mai nt enance of ... the common elenents.").

There is a distinct difference between [cases]

in which exclusive wuse, control, and/or

ownership of the common areas is taken from

sonme or all of the unit owners and cases in

whi ch sone r easonabl e restrictions or
regul ation of the common areas is inposed on

all owners. In the first instance, each
owner's percentage interest in the common area
is altered. In the second instance, the

percent age ownership i s unaffected.
Jarvis v. Stage Neck Owmers Ass'n, 464 A 2d 952, 956 (Me. 1983).
"Use restriction” has been defined as a rule "reasonably related to
the pronotion of the health, happi ness and peace of mnd of the
unit owners." H dden Harbour Estates v. Basso, 393 So. 2d 637, 640
(Fla. &. App. 1981). Such restrictions are generally pronul gated
in order to "prevent activities which m ght prove annoying to the

[other] residents.” R tchey v. Villa Nueva Condo. Ass'n, 146 Cal.
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Rptr. 695 (Ct. App. 1978). Use restrictions usually take the form
of rules that inpose a wide variety of restraints on what unit
owners may do on or with condom nium property. See, e.g., Johnson
v. Hobson, 505 A 2d 1313 (D.C. 1986) (rule prohibiting parking
unlicensed or unregistered cars in condom nium parking |ot); H dden
Har bour Estates, Inc. v. Norman, 309 So. 2d 180 (Fla. Dist. C
App. 1975) (regulation of consunption of alcohol in condom nium
club house); Dulaney Towers M ntenance Corp. v. O Brey, 46 M.
App. 464 (1980) (rule pertaining to nunber of pets that nmay be kept
in each unit).

[I]nherent in the condom nium concept is the

principle that to pronmote the  health,

happi ness, and peace of mnd of the majority

of the unit owners since they are living in

such close proximty and using facilities in

comon, each unit owner nust give up a certain

degree of freedom of choice which he m ght

otherwi se enjoy in separate, privately owned

property. Condom niumunit owners conprise a

little denocratic sub society of necessity

nmore restrictive as it pertains to use of

condom nium property than may be existent

out si de the condom ni um or gani zati on
H dden Har bour Estates, supra, 309 So. 2d at 181-82.

Courts in other states have addressed issues simlar to the
one presented here. |In Kaplan v. Boudreaux, 573 N E. 2d 495 (Mass.
1991), the issue was whether a by-law anendnent altered the
percentage interest in the common elenents of the owners.
Boudreaux owned wunit 11 at 90 Park Street Condom nium The

condom ni um nast er deed designated all | and and wal kways as common

ar eas. ld. at 496. The by-laws prohibited all occupants from
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usi ng the outdoor comon areas for any purpose other than ingress
and egress along paved paths.* 1d. at 497. Boudreaux wanted to
| andscape part of a wal kway |leading fromthe street to his unit.
A by-law anendnment was passed by a 77.83 percent vote to exenpt
Boudr eaux' s wal kway fromthe use restrictions placed on all other
wal kways and reserving to unit 11 the exclusive right to use that
wal kway, thereby excluding any other unit owner from using the
wal kway at all. I1d. at 499. Kaplan, another unit owner, alleged

t hat the by-law amendnent reduced his percentage interest in the

common property. ld. at 496. Boudreaux contended that the
anendnent sinply altered the all owabl e uses of a commobn area. |d.
at 499.

The Massachusetts Suprenme Judicial Court held that the "grant
of exclusive use to one unit owner of a common area is sufficient
to change the relative interest of the unit owners in that common
area." Id. at 500. This exclusivity of use was the deciding
factor in the court's holding that the anmendnent was not a
"generalized use restriction" but was, instead, an invalid taking
of a portion of each unit owner's percentage interest in the common
areas. |d.

In Makeever v. Lyle, 609 P.2d 1084 (Ariz. Ct. App. 1980),

Lyle, a unit owner at Laguna West, a condom nium reginme, began

construction of a second story on his unit and a basenent under his

“The by-laws prohibited "all ... activities" other than ingress and egress
al ong the wal kways, including "barbecuing or cooking, sun bathing, loitering,
participating in ganes or other recreation." Kaplan, 573 N.E. 2d at 497 n. 4.
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carport after receiving the approval of twelve of the sixteen unit
owners.® 1d. at 1086. Oher owners brought suit to enjoin Lyle
from proceeding, alleging the construction was a wongful taking
for the sole and exclusive use of one unit owner of an area
belonging to all the unit owners in common, which necessitated the
unani nous consent of all the unit owners. | d. Lyl e cont ended
that, because there was no specific provision in the by-Ilaws
governing the construction, he needed only the approval of a
majority of the other unit owners. |Id.

The Arizona internediate court held that a condom nium
associ ation "nust have broad powers in determ ning and managi ng the
comon uses of the general common elenents.” 1d. at 1088.

[ TIhe power ... to actually convert the common
general elenents to the exclusive and private
use and control of one of the individual
owners constitutes a taking of the other
remai ning individual owners' property. ...
[I]t is a great step froma del egation of the
right to manage one's interest in the general
comon el enents for comon purposes to a grant
of the right to dispose of that property

interest conpletely for the sole, exclusive
and private use of another.

ld. at 1089 (enphasis added). The court held that the construction
was a taking.

Kapl an and Makeever are distingui shable fromthe situation at
i ssue here because both involved the grant of exclusive use of a

portion of the conmon area to one unit owner only. \What Le'lLisa

5The board of directors never officially approved the construction.
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has done, however, is granted tenporary use of a portion of the
common area to each unit owner

Appel lants cite a trio of Illinois cases as supporting their
position that parking assignnents are not use restrictions but are,
instead, a taking that dimnishes an owner's interest in the comon
elements. In Stuewe v. Lauletta, 418 NNE. 2d 138 (IIl. App. 1981),
the Illinois internediate court held that the Les Chateau
condom nium could not assign parking spaces to a particular
condom nium unit owner wthout obtaining approval of all the
owners. ld. at 140. The Laulettas had contracted to buy a
condom niumunit and two parking spaces inside the garage. Wien it
turned out there was no room in the garage, the devel oper
designated a new parking space that had not been previously
identified as a parking area on the survey of the property. 1d. at
139. The shrubbery was renoved fromthis area and the Laul ettas
began to park there. ld. at 140. An anmendnent to the
condom nium s declaration to provide for these two parking spaces
was di scussed by the Les Chateau board of directors but never
approved. 1d. Several other unit owners brought suit contending
the Laulettas had attenpted to purchase a parking space that the
devel oper did not own and that the parking area renmai ned part of
the comon el enents. | d. The Laulettas contended they had
contracted to buy two spaces and were thus entitled to them Id.

What di stinguishes Stuewe fromthe case at hand is that the

declaration specifically indicated that each unit owner had a
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per petual and excl usi ve easenent of the unit's parking space. |d.
The designation of an additional area as parking, given exclusively
and perpetually to one unit owner, therefore, actually did di mnish
the common el enments because the devel oper permanently took away
| and that had been surveyed as part of the common el enents.

I n Schaunburg State Bank v. Bank of Wheaton, 555 N E. 2d 48
(rrr. App.), cert. denied, 561 NE 2d 707 (IIl. 1990), the
Schaunburg State Bank, as trustee for the owner of a comrercia
unit in Mna Kea Condom niunms, filed suit to quiet title to its
one-ei ghth undivided interest in the common elenents. 1d. at 49.
The condom ni um associ ati on had anended the declaration to allow
Mona Kea to grant an easenent of ingress and egress for vehicul ar
and pedestrian traffic over its comon driveway wth the Gary-
Wheat on Bank on the adjoining property. The Gary-Wheaton Bank
granted a simlar easenent over its common driveway to Mona Kea to
form a continuous passage from roadways running along opposite
sides of the properties. 1d. at 49-50. The Schaunburg State Bank
alleged that its interest in the common el enents was danaged by the
easenent. The Appellate Court of Illinois held that the grant of
a non-excl usi ve easenent over the common areas to a third party did
not di m ni sh the percentage of conmon ownershi p appurtenant to each
condom niumunit. Id. at 52.

Relying on dicta in Schaunburg, the Appellate Court of
II'linois held in Sawko v. Dom nion Plaza One Condo. Ass'n, 578 N. E.

2d 621 (111. App. 1991), that a condom ni um associ ation's adoption
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of a parking rul e assigning garage spaces inproperly di mnished an
owner's interest in the common el enents. The Dom nion Plaza board
had decided in closed neetings to restrict parking in the Wst
Garage by assigning spaces to unit owners. 1d. at 623. Sawko, a
unit owner, sought an injunction against enforcenent of the parking
regul ation, alleging that it violated his and other owners' right
to non-exclusive parking. He also alleged the decision was nmade
wi thout giving prior notice to unit owners and wthout their
approval, in violation of the condom nium declaration. 1d. at 625.
Dom ni on Pl aza argued the assignnent was a regul ation, not a change
in owmership interest in the conmon el enents, and that the notice
gi ven was adequate. Id.

The court held that, because the condom niumis grant of use of
a parking space precludes any other unit owner fromusing a space
to which the owner previously had access, the unit owners' property
i nterests were di m nished. ld. at 627. The court never fully
addressed the notice argunent. Once it found that the garage was
part of the common elenents, it held that any restriction depriving
unit owners of wuse of the comon elenents was invalid as
pr onul gat ed. The I1llinois court did not consider whether the

assi gnnent was nerely a use restriction.?®

5Domi ni on Plaza argued it had the authority to adopt reasonable rules and
regul ati ons under Article V, paragraph 7 of its declaration, which stated that its
board of directors may do so at any neeting with a quorum present. Sawko argued
that the parking assignment had to be valid under a different provision of the
declaration, Article XlI, paragraph 9, which "set out procedures to nodify the
declaration's provisions regarding the unit owners' ownership of the conmon
elenents.” 1d. at 625.
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The trial judge in OCakhanmpton Assoc., Inc. v. Reeve, 99 M.
App. 428 (1993), relied on the aforenentioned three Illinois cases
inruling that a honeowners' association had no authority to assign
par ki ng wi thout the unani nous consent of the nenbers. W reversed
t hat deci sion because the trial judge had relied on condoni nium
| aw, thereby failing to distinguish the property interests of unit
owners in a condom niumregi ne, who own the conmon areas as tenants
in common, and unit owners in a nultiunit residential planned
community, who only own a limted easenent of reasonable ingress
and egress over the common areas whil e the honeowners' associ ation
owns the common areas. 1d. at 441. The Al perts suggest that this
Court thereby inpliedly acknow edged that its ruling would be
di fferent under the Maryland Condom ni um Act.

Appel l ees rely on Juno by the Sea North Condo. v. Manfredoni a,
397 So. 2d 297 (Fla. Dist. C. App.) cert. denied, 402 So. 2d 611
(Fla. 1981). In that case, Juno by the Sea, a condom niumregine
with 70 units, had 97 parking spaces: 20 spaces under cover, 50
spaces adjacent to the building, and 27 spaces across the street
from the building. Id. at 301. The 20 covered spaces were
designated as limted common el enents and sold to individual unit
owners. All other parking spaces were designated common el enents.
The 50 spaces adjacent to the building were assigned to the 50 unit
owners who had not bought covered spaces. |d.

Several unit owners brought suit against the condom nium

associ ation, alleging that the parking assignment schene inproperly
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converted parts of the comon elenents into limted comon
elements. 1d. at 302. The condom ni um associ ati on asserted that
it had been given broad authority to regulate the use of conmmon
elements and limted common el enents under the Florida statute and
its own declaration. 1d. The Florida District Court of Appeals
agreed wth the condom ni um associ ation, holding that it had the
authority to regulate the use of comon elenents and that the
assignnment did not change the parking spaces into limted common
el enents because they did not becone appurtenant to the units. Id.
at 302-03. The Court continued:

Moreover, we do not believe that by
assigning individual spaces in a conmmobn
elemrent parking lot the association is
"materially altering" those common el enents.
The comon elenments parking lot involved
continues to be used as a parking lot for the
benefit of the unit owners. If [the unit
owners'] argunent were accepted there could be
no assigned spaces even if there were 70
instead of 50 spaces in the lot adjacent to
t he buil di ng. Surely sonme regul ation of the
par ki ng areas woul d be necessary even if there
was an excess of parking spaces in the |ots.

Par ki ng spaces, by their very nature, are
exclusive; i.e., only one vehicle can be
parked in a space at a tinme. By necessity the
50 spaces are going to be used "exclusively"
by 50 out of 70 of the unit owners at any
gi ven tine. In other words, 20 of the unit
owners will always be excluded fromuse of the
50 spaces no matter what regulations are
enact ed.

Id. (internal footnote omtted) (enphasis added).’

"pppel l ants attenpt to distinguish this case by noting that the decision rests
upon the fact that the unit owners had at |east constructive notice of the parking
regul ation before buying because Rule V of the Rules and Regulations of the

(continued. . .)
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We believe that the Florida case is better reasoned than the
II'linois cases and follow it here. Le'Lisa has restricted the use
of parking spaces in order to avoid a chaotic free-for-all by
assi gning each unit owner a parking space and allow ng each unit
owner to becone eligible for the nore preferred spaces. The
parking restriction is related to pronoting the heal th, happi ness,
and peace of mnd of all the unit owners. Le' Lisa has granted
tenporary use of a particular space to each unit owner, which we
find nore akin to the use restrictions upheld in Juno By the Sea
and Hobson, rather than the permanent grant of exclusive use of a

part of the common el enents as seen in the takings cases of Kapl an,

Makeever, and Stuewe.?®

(...continued)
association dealt with parking assignnments. See id. at 304, 302. Appellants in
this case did have notice that there was assigned parking at Le'Lisa; however, they
did not have notice as to how the system worked.

Further, appellants had notice from Article XVI of the by-laws that the
docunent coul d be anmended by a 66 2/3 percent vote of the unit owners. Appellants
al so had notice that the by-laws could contain "restriction[s] on or requirenment[s]
respecti ng the use and nmai ntenance of the units and the conmon el enments.” RP § 11-
104(c). See Allers v. Tittsworth, 269 Md. 677, 686 (1973) ("Every man is presuned
to know the law'). Therefore, appellants knew the by-1aws could be anmended by the
insertion of use restrictions. Cf. Board of Directors of By the Sea Council wv.
Sondock, 644 S W 2d 774 (Tex. Q. App. 1982) (holding that condom ni um owners knew
at tine of purchase they bought subject to all provisions of declaration, one of
which was right to anend it).

Appel lants also attenpt to distinguish Juno by arguing that the Florida
condom nium statutory schene, unlike Maryland's, does not state that common el enents
are owned by the unit owners as tenants in common. This is incorrect; the Florida
statute nerely does not call the interest a "tenancy in comon." The Florida
statute states that "[t]here shall pass with a unit, as appurtenances thereto: An
undi vi ded share in the common el enents." FLA Stat. AN § 718.106 (West 1988). This
is indistinguishable from the definition of a tenancy in common: "A form of
ownership whereby each tenant (i.e., owner) holds an undivided interest in
property." BLACK s LAwDicrioNnary 1465 (6th ed. 1990).

82 recognize that a tenporary taking "is not different in kind" from a
permanent taking if it denies a |andowner all use of his property. See First
Engli sh Evangelical Lutheran Church v. County of Los Angeles, 482 U 'S. 304, 318
(1987). W nerely note that the length of the granted use is a relevant factor to

(continued. . .)
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"[T]he appropriate standard of review for evaluating a
condom ni um bylaw anendnent containing a use restriction is
reasonabl eness.” R dgely Condo. v. Snyrnioudis, 105 Md. App. 389,
422 (1995). Nei ther party contends that the restriction is
unreasonabl e; therefore, the by-law anendnment is sufficient to

institute the parking system See RP 8§ 11-104(c).

[T,

Appel l ants argue in the alternative that Le'Lisa violated
section 11-135 of the Maryl and Condom nium Act by not disclosing
the parking system prior to the Al perts' closing date thereby
estopping it from reassigning their parking space. Section 11-
135(a) requires that certain disclosures be nade by the condom ni um
unit owner to a prospective purchaser not later than 15 days before
closing. The unit owner nust provide a copy of the declaration,
the by-laws, rules and regulations, and a certificate containing
i nformati on such as operating budget, insurance policies, and the
exi stence of |easehold estates affecting the condom nium Section
11-135(c) requires the council of unit owners to furnish any unit
owner who is considering selling a unit the certificate called for
i n subsection (a) and any other information the unit owner needs in
order to conply with subsection (a). It further states that a unit

owner is not |iable for any erroneous information provided by the

8. ..continued)
be considered in determining whether the regulation is a taking or a use
restriction.
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council of unit owners and included in the certificate. Appellants
argue that section 11-135(c) "nmakes it crystal clear" that Le'lLisa
had a statutory duty to disclose the alleged parking policy.
Assum ng, arguendo, that section 11-135 inposes a duty of
di scl osure on Le'Lisa, appellants' argunent fails. As al ready

noted, the parking system had never been properly pronul gat ed.
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Le' Lisa cannot be required to disclose to appellant a rule that was

never properly adopted and was thus invalid.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.



