The appellee, Lewis E. Stokes, allegedly sustained an injury
to his back while working for the appellant, Anmerican Airlines
Cor por ati on. The appellee filed a claim with the Wrkers’
Conpensati on Comm ssion. The Comm ssion disallowed the claimand
t he appel |l ee appealed to the Grcuit Court for Anne Arundel County.
A jury there decided in the appellee’s favor and the appell ant has
brought the present appeal. On appeal, there is raised the single
claim that the trial court erroneously denied the appellant’s
Motion for Judgnent Non Qbstante Veredicto.

At the circuit court level, the appellee’ s appeal from the
Wor kers’ Conpensation Commission was what is referred to as an
essential trial de novo. In the circunstances, such as here, where
the claimant has | ost before the Comm ssion and then appeals to the
circuit court, the nature of such an essential trial de novo was

di scussed by us in CGeneral Mtors Corp. v. Bark, 79 Ml. App. 68,

79-80, 555 A 2d 542 (1989):

If the claimant | oses before the Comm ssion
and then appeals to the circuit court, the..
clai mant has the burden of producing a prinma
facie case before the trial court, lest he
suffer a directed verdict against him just as
he, as the original proponent, had that sane
burden before the Commssion. . . .The
cl ai mant has, noreover, the sane burden to
persuade the trial court by a preponderance of
the evidence that his claimis just as he had
to persuade the Commssion in the first
I nst ance.

The appel |l ee, as the claimant, obviously carried his burden of
persuasion at the circuit court level, for the jury rendered a

verdict in his favor. The pertinent question before us, however,
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is whether the appellee carried his burden of initial production so
as to have entitled himeven to have the jury consider the case.
| f the appellee failed to neet that burden of production, the trial
court committed error in denying the appellant’s Mtion for
Judgnment N. QO V.

On August 5, 1994, while enployed by the appellant as a crew
chief at Baltinore-Washington International Airport, the appellee
was | oadi ng and unl oadi ng baggage from an Anerican Eagle pl ane.
During the process, the appellee experienced "tightness in his
back." The appellee did not, however, report the incident to his
supervi sors because he "didn't think anything of it at the tine."
Despite the continued feeling of tightness in his |ower back, the
appellee returned to work on the next day, August 6. After
clocking in, the appellee attenpted to find out whether his crew
had arrived for work. After being inforned that they had not yet
arrived, the appellee informed the ticket agent assigned to the
flight that he was not feeling well and was going honme. The
appel lee then left the airport and returned hone.

After learning of the appellee's sudden departure, agents for
the appellant called the appellee and infornmed him that he was
pl aced on "doctor's note" |eave. That required the appellee to
obtain a doctor's note before being allowed to return to work. On

August 8, the appellee went to his chiropractor in Nashville,
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Tennessee, ! for the purpose of receiving nedical treatnent for his
back. After receiving treatnment, the appellee was cleared by his
chiropractor to return to work. The appellant, however, refused to
permt the appellee to return to work until it received a doctor's
cl earance. The appellant does not classify chiropractors as
doct ors. The appellant then sought the care of Dr. Raynond D.
Drapki n, an orthopedi c doctor.

On Decenber 29, the appellee submtted a Notice of Enployee's
Claimto the Wrker's Conpensati on Comm ssion (Comm ssion) relating
to the August 5 accident. On February 28, 1995, a hearing was held
and the Conmm ssion disallowed the claim The appel | ee appeal ed
that decision to the Grcuit Court for Anne Arundel County and
there requested a jury trial. On Septenber 3, 1996, a jury tria
was hel d. At the close of the appellee's case-in-chief, the
appel l ant noved for a judgnent based on the appellee's failure to
produce expert nedical testinmony to prove causation. The tria
court denied the notion. At the close of the entire case, the
appel | ant again noved for a judgnent on the sane grounds. Again,

the court denied the notion.?2

. The appellee lived and worked in Nashville from 1986 t hrough July of

1994. He noved to Baltinore to take on his new assignnent at BW Airport just
days before the incident of August 5, 1994. VWhen he was required by the
appel lant to obtain a doctor’s note before being allowed to return to work, he
apparently felt nore famliar and confortable with contacts back in Nashville.

2 The record is unclear as to whether such notions were actual |y nade.

The record does indicate that bench conferences occurred both at the close of the
appel lee's case-in-chief and the close of all of the evidence. The court
reporter, however, was unable to transcribe the substance of the conference. The
appel l ant, however, clains that a notion for a judgnent was nade both at the
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On Septenber 5, 1996, the jury reversed the Comm ssion's
decision, finding that the appellee had sustained an accidenta
injury arising out of and in the course of enploynent and that the
injury resulted in the appellee’s becom ng disabled. The appell ant
then noved for judgnent notw thstanding the verdict. The tria
court, in a seven-page nenorandum and order, denied the appellant's
nmotion. This appeal was then noted.

The appellant’s contention is that the requested Judgnent
N. Q V. should have been granted in its favor. The appel |l ant argues
its entitlenent to the Judgnent in two regards: 1) that the
evi dence of causation was not legally sufficient because of the
absence of expert nedical testinony establishing causation on a
conplicated nedical question and 2) that the evidence the appellee
suffered an accidental injury arising out of and in the course of
his enploynment as a result of an unusual occurrence or condition of
enpl oynent was not legally sufficient. W direct our attention
first to the issue of whether causation was a conplicated nedi cal
guesti on.

In S.B. Thonmas, Inc. v. Thonpson, 114 M. App. 357, 689 A 2d

1301 (1997), we considered at great length the issue of when a
question of causation presents a conplicated nedical issue

requiring expert nedical conclusions. W surveyed all of the cases

cl ose of the appellee's case-in-chief as well as at the end of trial and the
appel | ee has not clainmed otherwise. This Court will assume that such notions
were properly made and deni ed.
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fromthe Court of Appeals and fromthis Court,

i ncl udi ng both those

finding that certain issues were conplicated nedi cal questions and

those finding that other issues were not. 114 Ml. App. at 371-81.

We then attenpted, at |least in a rough sense,

of that body of case | aw

a general synthesis

To the extent to which we can distill any

general w sdom out of the case |aw,

to be this. A genuine jury issue

it seems
as to the

causal relationship between an earlier injury
and a subsequent trauna my sonetines be
generated, even in the absence of expert [ egal

testinony, when sonme conbination

follow ng circunstances is present:

of the
1) a very

cl ose tenporal relationship between the
initial injury and the onset of the trauma; 2)
the manifestation of the trauma in precisely
the same part of the body that received the

inpact of the initial injury;

3) as in

Schweitzer v. Showell, sone nedical testinony,
albeit falling short of a certain diagnosis;
and 4) an obvi ous cause- and- ef f ect
relationship that is wthin the comon

know edge of | aynen.

Conversely, the causal relationship wll
al nost al ways be deened a conplicated nedical
question and expert nedical testinmony wll
al nost al ways be required when one or nore of
the followi ng circunstances is present: 1)
sone significant passage of tine between the
initial injury and the onset of the trauma; 2)
the inpact of the initial injury on one part
of the body and the nmanifestation of the
trauma in sonme renote part; 3) the absence of
any nedical testinony; and 4) a nore arcane
cause-and-effect relationship that is not part
of common |ay experience (the ileitis, the

pancreatitis, etc.)

114 Md. App. at 381-82.

In the I ast anal ysis, however, we concluded that the issue is

too elusive to permt of any mathematical fornula or hard and fast
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rule and that the ultimate appellate determ nation that will have
to be nade on a case-by-case basis will be in sone neasure an
i nevi tably subjective judgnment call:

Wien all is said and done, we are perhaps
reduced to a truism the stronger the case
for the causal connection even absent expert
nedical testinony, the l|lesser the need for
such testinpny: the weaker the non-nedical
case for the causal connection., the greater
the need for such testinony. There is nore
i nvol ved, of course, than a sinple inverse
proportion between the strength of the non-
medi cal - expert case of causation and the need
for expert nedical testinony.![? Some questions
of causation mght involve nedical know edge
so recondite that expert testinony would

al ways be required. O her questions of
causation would not. There can be no hard and
fast rule controlling all cases. It does

appear clear, however, that when there is a
genui ne issue as to whether there is a causal
connection between an earlier injury and a
subsequent disability, in the majority of
cases it wll be a conplicated nedica
question requiring. as a nmatter of |aw, expert
medi cal _testinony.

(2l Is it possible that all the
juridical profundities of |ega
mandarins, pundits, and poo-bahs
have produced sonething that could
have been as well said by a bright
fifth grader?

“1f it’s needed to prove
your case, you have to
have it:; if it isn't, you
don’'t.”

114 Md. App. at 382-83 (Enphasis supplied).
On the critical issue of causation between the tightness in
the appellee’s back experienced on August 5, 1994 and the

subsequent back condition that was the basis for his claimto the
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Wor kers’ Conpensati on Conm ssion, the appell ee presented no expert
medi cal evidence. The subsequent back condition was described by
the appellee’s treating physician as “lunbar radicul opathy® and a
chronic lunbosacral strain.” On the basis of that diagnosis, the
jury awarded the appellee “tenporary total disability benefits from
August 5, 1994 through March 20, 1996, inclusive.” He presented
his own lay testinony that, despite earlier back problens, he had
been essentially free of pain for several years prior to August 5,
1994. He described feeling tightness when he lifted a piece of
| uggage on August 5. He described tightness in his back the
follow ng day, sufficient to send himhonme fromwork. He further
descri bed general disconfort in that area of his back persisting
until the tine he filed his claim The proffered significance was
essentially that of “Post hoc; ergo propter hoc.”

Hs primary treatnent for his back ailnment was from Dr.
Raynmond D. Drapkin. Dr. Drapkin did not testify but his nedical
records were introduced into evidence. Al though Dr. Drapkin
described the treatnent he had adm ni stered, he offered no opinion
as to the causal relationship between the August 5 incident and the
subsequent condition.

The appellee strains to attribute the requisite status of
expert nedical testinony to a snippet of cross-exam nation of the

appel l ant’ s expert, Dr. Edward R Cohen, introduced in the form of

Danmage to the |unbar nerve root.
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a video-taped deposition. Specifically, the appell ee seeks sol ace
in two words of response in the followng portions of the
deposition of Dr. Cohen to establish the connection:
Q Is it possible or is it probable that M.
Stokes could have aggravated a pre-
existing condition or that his pre-

exi sting degenerative condi tion by
lifting bags on August the 5'" of 19947

Q As | understand your testinony, it's your
testinmony wthin a reasonabl e degree of
medi cal certainty that the activity of
August 5'", 1994, nmay have activated
[ aggr avat ed?] this pre-existing
condi tion?

A Sur e.

(Enphasi s supplied).

That does not constitute expert nedical testinony wth the
requi red degree of nedical certainty for several reasons. In the
first place, even the strained significance attributed to the
exchange by the appellee, to wit, that Dr. Cohen is agreeing with
appel | ee’ s counsel, does not establish that the condition that was
the basis for the appellee’s Wrkers’ Conpensation claimwas the
result of any aggravation that occurred on August 5. The exchange
can well be read as referring to nothing nore weighty than that the
tightness in the back experienced on August 5 itself was an

aggravation of the long history of preexisting back problens.

Wthout a prior history of back problens, the lifting of August 5
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m ght well not have been enough in itself to have caused
di sconfort. The unillum nated exchange as readily neant 1) that the
di sconfort of August 5 was the effect of what had happened before
as 2) that the experience of August 5 conbined with the history was

t he cause of what cane after. Unless such a tenporary aggravation

had a lasting effect so as to have been an effective cause of the
subsequent condition, a nmere tenporary aggravation on that single
day, or for a period of several days, |acked causative
si gni ficance.

Qur reading of the deposition of Dr. Cohen in full context,
nmor eover, causes us to place his casual and nonosyl | abi c responses
to those fragnments of cross-examnation in a far |ess significant
light. He had already testified, wth requisite nedical certainty,
that there was no causative rel ationship between the mnor strain
of August 5 and the subsequent condition. Wen being asked about
alternative possibilities, he sinply responded with al nost cavali er
di sdain, “Sure, anything is possible.” He was not testifying to
that effect. He was not wilting or wavering under the hamrer bl ows
of cross-examnation. He was sinply verbally fencing with his
cross-examner: “Sure, other things are possible, but it’s not ny
opinion; 1’ve already told you what ny opinion is.” That is al
that can reasonably be read into that exchange.

We hold that under the circunstances present in this case the

cause-and-effect relationship between the incident of August 5 and
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t he subsequent back condition was a conplicated nedical question
requiring, as a matter of |law, expert nedical evidence.

It is as inportant, perhaps, to note what we are not hol ding
as to note what we are holding. W are not necessarily hol ding
(we, indeed, are intimating nothing in that regard) that every
cause-and-effect relationship between a back strain on one date and
the condition of an injured back sonme four or five nonths |ater
woul d al ways present a conplicated nedical question calling for
expert nedical evidence. If the two phenonena of the putative
cause and the putative effect were before us in a vacuum wth no
pl ausi bl e alternative cause needing to be discounted, the cause-
and-effect relationship mght well be permssibly inferable w thout
medi cal testinmony, particularly where the earlier incident and the
| ater condition involved the sane part of the body. W intinmate
nothing with respect to such a situation, however, for that is not
the set of circunstances before us in this case.

The putative cause and the putative effect in this case,
however, do not exist in a vacuum There are no |less than three
significant additional circunstances that escalate the issue of
causation here into a nore conplicated nedi cal question.

In the first place, this was an appeal to the circuit court
from a decision of the Wrkers’ Conpensation Comm ssion. The
Conm ssion expressly found that there was no causal connection

bet ween the August 5 incident and the subsequent disability:
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The Comm ssion finds on the first and second
i ssues that the claimant did not sustain an
accidental injury arising out of and in the
course of enploynent as alleged to have
occurred on August 5, 1994; and finds that the
disability of the claimant is not the result
of the alleged accidental injury; therefore,
the Commssion . . . wll disallow the claim
filed herein.
On appeal to the circuit court, the prior decision of the
Wor kers’ Conpensation Comm ssion is treated as being presunptively
correct. One of the procedural incidents of such a presunption is
that the fact finder at the circuit court level will be inforned of
the earlier decision and of its presunptive correctness and wll be
entitled to give it evidentiary significance. As we explained in

S.B. Thonmas, Inc. v. Thonpson, 114 M. App. 357, 366, 689 A 2d 1301

(1997):

General ©Mtors Corp. v. Bark noted that one
di fference between a true trial de novo and an
essential trial de novo is that in the latter,
one does not treat the adjudication appealed
fromas if it had never occurred. It is,
r at her, the case that the presunptively
correct outcone of that adjudication is
adni ssible as an item of evidence and is the
proper subject of a jury instruction. Holnman
v. Kelly Catering, 334 M. 480, 639 A 2d 701
(1994). It is an evidentiary fact that may
well tip the scales of persuasion.

(Enphasi s supplied).

A second significant additional factor is that the putative
cause and putative effect did not exist in a vacuum to wit, in the
total absence of any other plausible explanation for the effect.

The appellee had a long history of chronic back problens that
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presented a far nore likely explanation for his ultimate disability
than the nodest strain he suffered on August 5. Much of that
history was offered by the appellee hinself. He testified that,
since being hired by the appellant in 1967, he had injured his
| ower back numerous tines.

Q Al right. Now, before comng to BW in July
of 1994, had you ever injured your back?

A Yes.

Q When was the first tinme you injured your
back?

A In 1973.

* * * %

Q After the first incident in 1973, did you
have any further problens with your back?

A Yes, | did. | had problens with ny back
in'74, '75, '76 and | believe it was in
"77 when | finally submtted to the
nmedi cal board to be placed on restrictive
duties...

* * * %

Q Did you have a problemw th your back in
19877

A Yes.

* * * %

Q What affect if any did that [the 1987 event]
have on your back?

A | re-injured ny back.

* * * %

Q Did you have any off the job incidents where
you injured your back at any tinme after 1987?
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A Yes, in '92 while driving home from work
. . . and | was in a neck brace and a
back brace for a week.

Dr. Cohen also testified as to the appellee’s history of back
pr obl ens:

He has a whole list of prior back problens
predating this, dating back many, many years.
Apparently as best | could ascertain it was
starting in 1973 when he first hurt his back.
He has had nmultiple either reinjuries or flare
ups up until alnost the present tine. I n
addition, in 1992 there was docunentation of
an aut onobi | e acci dent which invol ved his back
for which he also apparently received
treat ment.

In addition to taking from the appellee his twenty-year
hi story of back problens, Dr. Cohen took a series of X-rays. On
t he subject of chronic spinal deterioration, the X-rays spoke for
t hensel ves, at |east through the interpretive nediumof Dr. Cohen’s
testinony:

| took x-rays of his back. | took two
views, | took a front and side view and it
revealed significant arthritic spurring at
virtually every vertebrae in the | ow back. W
nunber the vertebrae from one through five,
and everyone had spurring, sone l|arger than
others, but these spurs would indicate a
process had been there pretty close to a
decade to get that big.

He went on to el aborate on the subject of the bone spurs:

When we get bone spurs, the corners start to
get overgrowh, looking like a parrot’s beak
or bird' s beak, there are little projections
that are little points and they get bigger and
bi gger and bi gger. In this particular case
t he | argest one was probably three-quarters of
an inch, between a half-inch and three-
gquarters of an inch, which is significantly,
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which is quite significant, if you wll. And
t hese were present to a different size, as |
sai d, throughout the |unbar spine.

The third and final conplicating factor was that there was
expert testinony froma trained orthopedic surgeon that there was
no causal connection between the August 5 incident and the
appel l ee’ s back condition that was the basis for his claim

Q Dr. Cohen, based upon your physical
exam nation of M. Stokes, your review of
the nmedical records, your know edge and
training in the field of orthopedic
surgery, do you have an opinion based
upon a reasonable degree of nedical
certainty as to whether or not M.
Stokes’ nedical condition or disability
is the result of anything that m ght have
occurred on August 5, 1994:

A My opinion fromreviewi ng 170 or so pages
of nedical records, examning him x-
raying him talking to him ny opinion
was his condition for which I saw hi m and
t he synptons which he described over the
past two vyears was not occupationally
related in any way.

(Enphasi s supplied).

It is clear that evidence, including expert mnedical testinony,
establishing the possibility of an alternative theory of causation
may be the decisive factor that transfornms a non-nedically
conplicated question of causation, requiring no expert nedica
testinony, into a conplicated nedical question, requiring such
testinony as a matter of |aw Evi dence of such an alternative

theory of causation would be capable of performng this
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transform ng function regardl ess of which party introduces it and
regardl ess of the stage of the trial at which it is introduced.*

In Strong v. Prince George’'s County, 77 M. App. 177, 549 A 2d

1142 (1988), we held that the issue of causation was a conplicated
medi cal question regarding expert nedical testinony. As Judge
Wenner there pointed out for this Court, reports submtted by
medi cal experts suggesting alternative theories of causation were
decisive factors in creating a conplicated nedical question where
one m ght not have existed in the absence of such reports:

[ E] xpert nedical testinony was necessary to
establish the causal connection, if any,
between the accident and the pancreatitis
Cheen devel oped several nonths |ater. Reports
submtted to the conm ssion by various nedical
experts established that a nunber of things
can cause a person to develop pancreatitis. A
severe injury to the stomach is just one of
t hem Moreover, at |east one nedical expert

4 The inplications of this are significant. |If 1) evidence introduced

in the course of a trial may escalate an initially non-nedically conplicated
guestion into a nedically conplicated one and 2) such an escal ati on increases the
qualitative burden of proof on a plaintiff to be entitled to take a case to the
jury, that necessarily means that the burden of production may shift in the
course of atrial. Wuat mght have satisfied the burden of production at the end
of the plaintiff’s case need not necessarily satisfy the burden of production at
the end of the entire case. This phenonenon is not as anomal ous as it mght at
first appear. There is no increase in the nunber of substantive el enents of the
proposition to be proved (the crime, the tort, the breach of contract, etc.) by
the proponent; there is only, as a result of unfolding trial devel opnents, an
enhancenent of the quality of proof required to establish a prima facie case as
to one of those el enents.

In this case, noreover, even that nmere evidentiary shift in the burden of
production was not contingent on devel opments in the case for the defense. Both
1) the presunptively correct decision of the Wrkers’ Conpensation Conm ssi on and
2) the history of the appellee’ s back problens, as developed in his own cross-
exam nation, were in evidence as of the end of the claimant’s case and were
enough to nake the issue of causation a nedically conplicated one. W are sinply
taking the occasion to note, as a matter of academic interest, that a shift in
t he burden of production, at |least of this evidentiary variety, could occur as
a result of evidence produced at a |later stage of the trial



-16-

wote that, in view of the fact that the
synptons did not develop until several nonths
after the accident, it was quite unlikely that
the pancreatitis was caused by the accident.
Under these circunstances we think that expert
nedi cal testinony should have been presented.

77 Md. App. at 184 (Enphasis supplied).

To ask a jury whether they are persuaded 1) to discount the
presunptively correct decision of the W rkers’ Conpensation
Comm ssion, 2) to discount the well docunmented twenty-year history
of chronic back deterioration as the likely explanation for the
appellee’s ultimte back problens, and 3) to discount the expert
medi cal opinion of a trained orthopedic surgeon to the contrary and
to attribute the appellee’ s condition, instead, to an occupati onal
strain he experienced on a single day, five nonths prior to giving
his enpl oyer formal notice of the conpensation claim is to ask the
jury to westle with a conplicated nedical question. The appellee
was not entitled to have the jury entertain such a question unless
he could furnish it with expert nedical testinony supporting the
answer he urged the jury to give.

Absent such expert nedical testinony, the evidence of the
cl ai mant -appellee in this case was not legally sufficient to have
permtted the case to go to the jury on his claimfor “tenporary
total disability benefits from August 5, 1994 through March 20,
1996, inclusive.” The trial judge, therefore, was in error in
failing to grant the Judgnent N O V. requested by the appellant on

t hat i ssue. Qur disposition of the case on the basis of that
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subcontention, however, does not entirely noot the appellant’s
ot her subcontenti on.

The appellant contends that it was entitled to a Judgnent
N.O V. for the alternative reason that the evidence was not |egally
sufficient to have permtted the jury reasonably to find that the
appel | ee had sustained an accidental injury arising out of and in
the course of his enploynent as a result of an unusual occurrence
or condition of his enploynent as required by Maryland Wrkers
Conpensati on Law.

In Sargent v. Board of Education, 49 Ml. App. 577, 580-81, 433

A.2d 1209 (1981), this Court stated the applicable test:

VWiile the majority of jurisdictions consider
an injury to be accidental if it was the
unexpected result of the routine performance
of the enployee’s duties, the Maryland Court
of Appeals has chosen to adhere to a nuch
narrower View. Under this nore restrictive
view, in order for an injury sustained during
the course of hi s enpl oynent to be
“accidental ,” and thus conpensable, it nust
result “from sonme unusual strain, exertion or
condition in the enpl oynent.”

(Emphasis in original) See also Stancliff v. H B. Davis Co., 208

Md. 191, 198, 117 A 2d 577 (1955); Kelly-Springfield Co. V.

Daniels, 199 M. 156, 85 A . 2d 795 (1952); Schemel v. Gatch and

Sons, 164 Md. 671, 680-81, 166 A 39 (1933); State Roads Conm Ssion

v. Reynolds, 164 M. 539, 165 A 475 (1933); Witing-Turner v.

McLaughlin, 11 M. App. 360, 362-65, 274 A 2d 390 (1971).
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Speaking for this Court in Sargent, Judge WI ner el aborated
further on the issue of what is an unusual strain or unusual
exertion:

There have been no generic definitions of
what constitutes an wunusual condition of
enpl oynent or an unusual strain or exertion;
those criteria have been defined nore or |ess
on a case-by-case basis, with the court, in
each instance looking to the nature of the
enpl oyee’ s routine duti es, t he nor mal
condi tions of enploynent, and the usual nental
and physi cal demands pl aced upon the enpl oyee
at work.

The comon denom nator, if there is one,
is whether, in the course of the activity
leading to the accident the enployee had
departed fromthe normal routine of his job or
whet her the job conditions being perforned
departed from the normality to which the
enpl oyee was accustoned on a daily basis.

49 Md. App. at 581-82 (Footnote omtted).

The appellant put on three witnesses to prove that the lifting
of baggage by the appellee on August 5 was not in any sense
unusual . Robert Ml oney was the appellee’s acting supervisor when
the appellee initially reported to BW A rport on July 25. Ml oney
testified that an American Airlines flight service crew chief at
BW Airport was expected to | oad and unl oad airplanes as part of
his normal duties. He testified that this was conpany policy.
Donald P. Martinek, the appellee’ s direct supervisor on August 5,
confirmed the testinony of Maloney that the | oading and unl oadi ng
of baggage was part of the normal duties of a BW crew chief. Both

Mal oney and Martinek testified that the appellee was aware of this



-19-
fact when he started working at BW. The third wtness was John
Cl apsadl e, the appellee’s union shop steward, on August 5. He also
testified that a crew chief at BW was required to | oad and unl oad
baggage.

The flaw in the appellant’s evidence is that it concerned the
overall job description of a BW crew chief and not the routine
versus unusual nature of the duty in terns of its performance by
the appellee hinself. In Sargent, Judge WIner discounted the
significance of a job description:

The nere inclusion of the boiler cleaning
duty W t hin appel lant’s overal | j ob
description is not determnative of whether an
injury sustained is conpensable. The rel evant
criterion, as we have noted, is whether the
duty is routinely perfornmed or perfornmed with
enough frequency so as not to constitute
unusual worKk. This Court would be setting
dangerous precedent if we were to hold that
any duty included within a job descriptionis
routine and usual, regardless of its nature or
frequency of perfornmance. That woul d be an
open invitation to subversion of the Wrknen’s
Conmpensation Law, which is to be liberally
construed; and we decline to extend such an
i nvitation.

49 M. App. at 583 (Enphasis in original). The significant
criterion is not the job description but the relative frequency
with which the particular task in question is perforned by the
enpl oyee. The Sargent opinion further expl ai ned:

In judging whether a particular task is a

“normal incident” of the enployee’s work (or

conversely, whether an injury resulted from an

“unusual condition” or “unusual strain or

exertion”), we nust consider two factors: (1)
the nature of the particular task in
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conparison to the other duties required of the
enpl oyee, and (2) the relative frequency with
which the particular task is required to be
performed in conparison to the other incidents
of the job.
49 Md. App. at 582.

There was testinony from the appellee that whatever the job
description may have been, the lifting he perfornmed on August 5 was
for himand as of that day unusual. He had been enpl oyed by the
appel l ant for approxi mately twenty-ei ght years. For the last ten
of those years, he had been a crew chief. |In those airports in
whi ch he had served as crew chi ef, noreover, the crew chief was not
required to load or unl oad baggage. He explained that his regular
duties had been nerely supervisory. He supervised the towi ng, the
cl eaning, and the | oading and unl oading of the aircraft by others.
He was responsible for maintaining the safety of the aircraft. He
testified that the last tinme he actually lifted baggage had been in
1987. In her Menorandum Qpinion and Order denying the appellant’s
nmotion for Judgnment N.O V., the trial judge noted:

Clearly, the jury chose to believe the
Claimant’s testinony and found that, despite
testinony that lifting baggage was part of the
Claimant’s job description, lifting baggage
constituted an unusual condition of enploynment
or an unusual strain or exertion for this
d ai mant .
(Enmphasis in original).

In Hub Labels v. Craig, 110 Md. App. 661, 662, 678 A 2d 594

(1996), we pointed out that the quality of the unusual, |ike the

quality of beauty, is in the eye of the beholder and that the eye
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of the pertinent beholder is in nost instances that of

t he fact

finder and not that of the legal referee. 1In stressing that the

i ssue of whether an occupational exertion is usual or unusual is

general |y speaking a question of fact, we observed:

Believing that the territory of the fact
finder is not a narrow strip between the forty
yard lines but the broad expanse between the
end zones, we necessarily believe that the
guestion of whether the heavy lifting that
caused the injury to Gaig’ s back in this case
was “usual” or *“unusual” was a matter of fact
properly entrusted to the fact finder.

110 Md. App. at 671.

The trial judge in this case properly ruled that

been a genuine dispute of material fact wth respect

guesti on,

that the issue had properly been given to the

that the appellant was not, therefore, entitled to a

N O V.:

[T]his Court finds that the nature of lifting
baggage is distinct fromthe O aimant’s other
duties, such as wusing the conputer or
supervising other enployees, because those
other duties require substantially less

physi cal exertion. The d ai mant al so
testified that the last tinme he, personally,
lifted baggage was in 1987. |If one believes

the testinony that the last tine the C ai mant
lifted baggage was nine (9) years ago, then
the frequency wth which this duty was
required of this Caimnt was clearly m ninmal

in conparison to his other duties. Upon
consideration of the two factors to determ ne
whet her l[ifting baggage was a “normal

incident” of the daimant’s work or whether an
injury resulted froman “unusual condition” or
“unusual strain or exertion,” this Court finds
that the Cdaimant, by his own testinony,
presented legally conpetent evidence to

t here had
to this
jury, and

Judgnent
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overcone the presunption of correctness of the
Comm ssion’s order so that the jury could have
found as they did.

Thus, we hold that there was a genuine jury question as to
whet her the trauma sustained by the appellee on August 5 was an
accidental injury arising out of and in the course of his
enpl oynent as a result of an unusual occurrence. The jury so found
and the trial judge properly let that verdict stand. Although, as
we have held, there was no legally sufficient case to connect the
acci dent of August 5 to the subsequent back condition that was the
basis of the appellee’s claim for tenporary total disability
benefits from August 5, 1994 through March 20, 1996, there was
arguably nonetheless a sustainable claim for sone nore m ni mal
award for the injury of August 5 itself and for the nore i medi ate
sequel ae associated with it. W wll, therefore, renand the case

to the Wrkers’ Conpensation Comm ssion for that nore limted

reconsi der ati on.

JUDGVENT REVERSED; CASE RENANDED
TO WORKERS' COMPENSATI ON

COW SSI ON FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON;, COSTS TO BE

Dl VI DED EQUALLY BETWEEN
APPELLANT AND APPELLEE
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