REPORTED

IN THE COURT OF SPECI AL APPEALS

OF_MARYLAND

No. 1519
Sept enber Term 1996

THE ANCHOR PACKI NG COVPANY, ET AL.

JOHN GRI MSHAW ET AL.

Moyl an,

Davi s,

Bl oom Theodore G, (retired,
speci al | y assi gned)

JJ.

OQpi ni on by Davis, J.

Filed: April 3, 1997






This appeal involves four of the five nesotheliom cases
consolidated for trial before the Grcuit Court for Baltinore Cty
under the caption Casimr Balonis, et al. v. ACandS, et al., Case No.
9526101. Ni ck Zumas, Patrick MCaffery, John Ginshaw, and Ethel
Granski! all filed suits in the circuit court against nunerous
defendants, alleging that he or she contracted asbestos-rel ated
nmesothelioma from either workplace or household exposure to
def endant s* products. Trial began on Septenber 21, 1995, and the
jury returned verdicts on Decenber 21, 1995.

In Ginshaw, the jury returned verdicts in favor of Barbara
Bul I i nger, personal representative of the estate, against Owens
Corning, f/k/a Owens-Corning Fiberglas Corporation (OC), Porter
Hayden Conpany (Porter Hayden), and Anchor Packi ng Conpany (Anchor)
in the anmount of $1,100,000. Verdicts were also returned in favor of
t hose def endants agai nst cross-defendants Onens-Illinois, Inc. (O1),
Fost er - Wheel er Corporation (Foster-Weeler), Armstrong World
I ndustries, Inc. (AW), GAF Corporation (GAF), ACMC, Inc., ACandsS,
Inc. (ACandS), Hopeman Brothers, Inc. (Hopeman), Pittsburgh Corning
Corporation (PCC), and Rapi d- Amreri can Corporation (Rapid). The jury
also returned a verdict in favor of OC against third-party defendant

West i nghouse El ectric Corporation (Wstinghouse).

! After filing their conplaints, Zumas and MCaffery died.
Their w ves and personal representatives, Ann Zumas and Elizabeth
McCaffery, continued the suits as survival actions and al so brought
actions in their individual capacity for wongful death. Ginshaw
also died prior to trial and his action was conti nued by the personal
representative of his estate without a wongful death claim G anski
was alive at the tine of trial.
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In Ganski, the jury returned verdicts in favor of Ethel G anski
against OC in the amount of $2, 210,531, plus $1, 000,000 for |oss of
consortium The jury also returned verdicts agai nst cross-defendants
O 1, Porter Hayden, Rapid, and PCC.

In MCaffery, the jury returned a verdict in Elizabeth
McCaf fery*s favor, as personal representative of the estate, against
OC in the anount of $3,137,943 in conpensatory damages. The jury
al so awarded Ms. MCaffery $1,000,000 for her loss of consortium
claimand $2, 300,000 in her wongful death action. The jury returned
verdi cts agai nst cross-defendants ACandS, Foster-Weel er, PCC, Porter
Hayden, Rapid, and Westi nghouse.

In Zumas, the jury returned a verdict in favor of Ann Zumas, as
personal representative of the estate, against OC in the amount of
$2,523,189 in conpensatory damages. The jury al so awarded Ms. Zunas
$1, 000,000 for her |loss of consortium claimand $1, 200,000 for her
wrongful death action. In addition, the jury returned verdicts
agai nst cross-defendants Hopeman, AW, ACandS, PCC, GAF, O, Rapid,
and Westinghouse.

The trial court entered final judgnments in Ganski and Zumas on
March 11, 1996, in Ginmshaw on April 16, 1996, and in MCaffery on
April 17, 1996. The final judgnents reflect the effects of
settlenments by joint tort-feasors and by the Manville Personal Injury
Settlement Trust (Trust). Anchor, OC, Porter Hayden, Hopeman, and

West i nghouse all noted tinely appeal s.
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Three questions, presented for our review by appellants Anchor,
OC, and Porter Hayden, pertain to all four cases on appeal. W
restate themas foll ows:

l. Does the statutory cap on noneconomc
danmages established by M. Cooe (1974, 1995
RepL. Vo..), 8 11-108 o THE COURTS & JUD CI AL
PROCEEDI NGS ARTI CLE (CJ.) apply to
plaintiffs' clains for wongful death,
| oss of consortium and personal injury
damages resulting from exposure to
asbest 0s?

1. Dd the trial court err in refusing to
produce confidenti al settl enent
agreenment s?

I1l. Did the trial court err by not reducing
the final judgnments in consideration of a
federal order controlling the settlenent
of a third-party trust?

The fol |l owi ng questions, which we have restated, presented by Anchor,
CC, and Porter Hayden, are common to all defendants in Ginshaw

I V. Dd the trial court err when it denied a
nmotion for remttitur or a new trial to
conform the judgnent to the anount of
sti pul at ed danmages?

V. Did the court err when it issued its final
j udgnent decl ari ng t hat third-party
Westinghouse was an adjudicated joint
tort-feasor, but its liability was not
subj ect to adjudication?

The next question is presented by Porter Hayden in Ginmshaw. W
restate it bel ow
VI. Should the trial court have reduced the
j udgnent based on the pro rata rel ease of

a third party against whom default had
been entered?
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Two questions, presented by Anchor in Ginshaw, are restated by us as

f ol | ows:

VII. Did the trial court err in submtting the
i ssue of Anchor's liability to the jury
based on its finding that plaintiff
produced sufficient evidence fromwhich a
jury could reasonably conclude that
Anchor' s asbest os-cont ai ni ng products were
a substantial factor in the devel opnent of
plaintiff's nesotheliom?

VIII.Dd the trial court err in submtting the
i ssue of Anchor's liability to the jury
based on its finding that plaintiff
produced sufficient evidence to establish
t hat Anchor knew or shoul d have known t hat
t he gasket or packing products it sold
wer e defective or unreasonably dangerous?

The follow ng questions presented by OC are restated bel ow

IX. Dd the trial court err in refusing to
grant OC s notion for judgnent in Ganski?

X Did the trial court err in denying OCs
notion for judgnent in Zumas, or in the
alternative, in granting plaintiffs
notion for judgment notw thstanding the
verdict in Zumas?

The follow ng question is presented by Hopeman in Zumas:

Xl. Did the trial court properly deny
Hopeman's notion for judgment and notion
for judgnment notw thstanding the verdict
based on its finding that OC established
legally sufficient evidence to support a
jury finding that Hopeman's use of
asbest os- cont ai ni ng product s was a
substantial factor in causing Zumas's
nmesot hel i oma?



FACTS

JOHN GRI MSHAW

John Ginshaw was born on Novenber 16, 1916. Ginshaw nmarried
Edith Adelle on June 10, 1949, and the two were married for forty-
nine years until her death on August 26, 1988. The Ginshaws had
two daughters, Barbara Bullinger and Joanne Strickline, three
grandchi | dren, and one great - granddaughter.

G i nshaw wor ked at Bet hl ehem St eel *s Sparrows Poi nt Shi pyard
(Shipyard) from 1940 to 1947 and from 1951 to 1979. During his
career, Ginshaw worked as a machini st and a ratesetter. \While at
t he Shipyard, Ginshaw was exposed to asbest os-contai ni ng products.
Ginshaw began to feel ill in early June 1994, and he was di agnosed
with nmesothelionma |ater that nonth. Ginshaw died in January 1995.
H s de bene esse deposition was taken in Cctober 1994, and the
vi deo-t aped deposition was utilized at trial.

I'1. ETHEL GRANSKI

Et hel G anski was born on August 23, 1948. From 1953 to 1963,
Gene Abrans, Ethel G anski*s stepfather, was either living with or
married to G anski *s nother, Rose Abrans. During this period of
ten years, Abrans worked at various places, including Newport News
Shi pbui | di ng and Drydock, as an insulator, where, he clains, he was
exposed to asbestos-containing products. Wen G anski was eight or
ni ne, she began washi ng Abrans's work clothes, which allegedly were

covered in asbestos dust when carried into their home. G anski
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becane ill as a result of asbestos exposure and was di agnosed with
mesot hel i oma i n August 1993. Ganski was still living at the tine
of trial.

I11. PATRI CK McCAFFERY, SR

McCaffery was born on March 6, 1939; in 1959 he nmarried
Eli zabeth. From 1968 to 1970, McCaffery was a sheet netal worker
at the Shipyard. During the course of his enploynent at the
Shi pyar d, he was exposed to asbestos-containing products.
McCaffery began feeling ill in Novenmber or Decenber 1993 and was
di agnosed with nmesothelioma in January 1994. MCaffery died from
nmesot hel i oma on June 15, 1995, at the age of 56.

V. NL.CK ZUNMAS

Zumas was born on Cctober 14, 1925. 1In 1957 he married Anna
Mari e, from whom he was divorced in 1970. He remarried in 1982.
From 1955 to 1987, Zumas worked as a machinist and m ||l wight at
t he Shi pyard. During the course of his enploynent, Zumas was
exposed to products containing asbestos. Zumas began feeling il
in Cctober 1993 and was di agnosed with nesothelioma in July 1994.
He commtted suicide at the age of 69, on May 7, 1995. Zumas*s
deposition testinony was presented at trial.

These facts will be supplenented throughout this opinion as

needed.
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I
APPLI CATI ON OF THE STATUTORY CAP ON
NONECONOM C DAMVAGES

The jury awarded damages to plaintiffs for personal injury,
| oss of consortium and wongful death. The Ginmshaw estate was
awar ded noneconom ¢ damages of $1, 000,000. M. Ganski was awar ded
noneconom ¢ danages of $2,000,000 plus $1,000,000 for 1oss of
consortium The McCaffery estate was awarded noneconom ¢ damages
of $3,000, 000, and Ms. McCaffery was awarded $1, 000, 000 for |oss of
consortium and $2, 000,000 in noneconom ¢ wongful death damages.
The Zumas estate was awarded $2, 500, 000 i n nonecononi ¢ danmages, the
| oss of consortium danmages were $1, 000,000, and Ms. Zumas was
awar ded noneconom c w ongf ul death damages of $1, 000, 000.
Following the jury's verdict, appellants filed notions to reduce
the jury's awards by applying the statutory cap on nonecononic
damages set forth in CJ. 8 11-108. The trial court denied the
notions w thout stating any reasons or issuing a witten opinion.
Appel lants argue that the trial court erred when it failed to apply
the statutory cap on noneconom c danages to the clains for damages

asserted in the instant cases.
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A, VWRONGFUL DEATH CLAI MS

Appel | ants? assert that the trial court erred when it failed
tolimt plaintiffs Zumas's and McCaffery's nonecononi c recovery
for wongful death to $500,000, in accordance with the statutory
cap set forth in C.J. 8 11-108. Because both Zumas and MCaffery
died after the effective date of the statute, appellants contend
that the cap is applicable. Appellees, on the other hand, assert
that the statute does not apply to asbestos-related cases, and in
the alternative, that their cause of action for wongful death
arose prior to the October 1, 1994 effective date.

As a prelimnary matter, we first nust determ ne whether the
damages cap for wongful death actions provided in C.J. 8§ 11-108
applies to wongful death actions resulting from asbestos rel ated
injuries and fromnon-nedi cal mal practice injuries. |n construing
any statute, one |looks first to the words used by the |egislature
and, if they are clear and unanbi guous, gives those words their
comonl y under st ood neani ngs. Caks v. Connors, 339 Ml. 24, 35
(1995). The legislature stated plainly and unanbi guously in C J.
8§ 11-108(b)(2)(i) that "in any action for damages for persona

injury or wongful death in which the cause of action arises on or

2 Appel I ants for purposes of questions | - Ill are Anchor,
CC, and Porter Hayden.
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after Cctober 1, 1994, an award for nonecononm ¢ damages may not
exceed $500, 000."2® ( Enphasi s added).

In addition, the legislative history of CJ. § 11-108
i ndi cates that the General Assenbly intended that the cap apply
broadly, as opposed to only mal practice clains. In January 1986,
Senate Bill No. 558 was introduced "for the purpose of inposing a
certain limt on noneconomc losses in any action for personal
injury." See United States v. Streidel, 329 Ml. 533, 547 (1993).
The legislature intended the statutory limtation to pronote the
avai lability and affordability of liability insurance in response
to a legislatively perceived insurance crisis caused in part by
excessi ve noneconom ¢ damage awards in personal injury cases.
OGaks, 339 Md. at 35. The bill was referred to the Senate Comm ttee
on Judicial Proceedings. See Streidel, 328 M. at 547. The
changes nade by the Commttee narrowed the type of actions subject
to the cap to nedical malpractice actions. See id. The House,
however, refused to agree with the Senate's changes and referred
the bill to a conference commttee. See id. at 548. 1In the final
version of the bill, the scope of the cap's application was to

personal injury clains, including injuries other than those caused

3 An exception to this general rule is provided in § 11-
108(b)(3)(ii). This section provides that, when "there are two or
nore claimants or beneficiaries, an award for noneconom c damages nay
not exceed 150% of the limtation established under paragraph (2) of
this subsection, regardless of the nunber of clainmants or
beneficiari es who share in the award."
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by nmedical nmalpractice. See id. at 549; see al so Potomac El ectric
Power Co. v. Smth, 79 Ml. App. 591, 622 (1989), overruled on other
grounds by United States v. Streidel, 329 Md. 533 (1993) (the scope
of the cap as finally approved was broadened from nedica
mal practice clains to any action for personal injury). Moreover,
the primary purposes in enacting the noneconom ¢ damages cap were
to alleviate the Iliability insurance crisis and to decrease
unpr edi ct abl e and specul ati ve noneconom ¢ danages awards. See i d.

Appel | ees argue that according to Omens-Illinois, Inc. v.
Arnmstrong, 326 Md. 107 (1992) (hereinafter Arnstrong I1), the cap
on noneconom ¢ danages does not apply to the claimof an individual
wi th asbestosis because of the |atent nature of the disease. The
Court, in Armstrong Il, concluded that CJ. § 11-108 was not
applicable in that case because the plaintiff's injury occurred
prior to the July 1, 1986 effective date. 1d. at 124. The Court
did not conclude that the cap was inapplicable to all asbestos-
related cases due to the latency of the disease, as appellees
contend. Instead, the Court determ ned that the cap did not apply
under the particular facts and circunstances of the case. See id.
at 122-124.

First, the Court, in Arnstrong |1, distinguished between the

tinme that a cause of action arises, for purposes of the statutory
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cap, and the tinme when a cause of action accrues.* 1d. at 120-21.
The Court held that the plaintiff's "noneconom ¢ damages shoul d be
reduced under Section 11-108 . . . only if his “injury' cane into

exi stence on or after July 1, 1986." I1d. at 122. Based on the
eVi dence t he Cbur t concluded that plaintiff's asbestos-related injury came into existence prior

to the effective date of the statute, and therefore the award was not controlled by the cap on noneconomic
damages. |d. at 124.

Thus, the Court's holding in Armstrong Il is not in conflict with the statutory interpretation of C. J.
§ 11-108 that requires the cap on noneconom c damages to apply to wongful death clainms resulting fromany cause
of action arising on or after QOctober 1, 1994, including asbestos-related clainms. Mreover, the |legislative
pur poses di scussed supra justify applying the statutory cap to wongful death clainms arising fromnot only
medi cal mal practice, but also to clainms arising fromasbestos-rel ated di seases.

Appel | ants, however, note that in Cole v. Sullivan, 110 Md. App. 79 (1996), we held that Cc J. § 11-108
does not apply to awards stemm ng fromthe comm ssion of intentional torts. Looking beyond the usual meaning
of the words of the statute and to the objective and purpose of the enactment, we concluded in Cole that the
purpose of C J. § 11-108 was to stabilize the spiraling cost of liability insurance and there is "no legislative
intent to protect individuals fromthe econonm ¢ consequences of intentional misconduct." 1d. at 94. W also
considered the fact that liability insurance does not generally cover intentional injuries. Id.

To the contrary, the instant case does not involve intentional msconduct on the part of appellants,
and unlike Cole, reaches issues that the legislature intended to address with the nonecononic damages cap.
Appel | ees, however, state that the intent of the legislature is not achieved by limting the anount of awards
of wi dows of asbestos-related disease victins because of the latent characteristics of the injuries. As
expl ored supra, the legislative history of C.J. § 11-108 indicates that one of the purposes of the statute and
amendments was to decrease the nunmber of unpredictable awards in any cause of action for wongful death. W
conclude that the cap on wongful death damages provided by C J. § 11-108(b)(2)(i) applies to wongful death
actions arising fromasbestos-rel ated di seases.

Havi ng determ ned that the statutory cap on noneconom c damages applies to wongful death cases, we now
must determne whether it applies to this particular case or whether the "cause of action [arose] on or after

Qctober 1, 1994." (CJ. 8§ 11-108(b)(2)(i). Statutes that change a nonetary linmitation of recovery for personal

injury are prospectively applied. Wttel v. Baker, 10 Mi. App. 531, 541 (1970). |In Armstrong Il, the Court
stated that "a cause of action arises when it first cones into existence," i.e. when all the elenents of the
claimare satisfied. Armstrong I, 326 MI. at 121.

A wrongful death action arises not fromthe injury or conm ssion of the tort, but fromthe death of the

injured party. @ obe Anerican Casualty v. Chung, 76 Ml. App. 524, 535 (1988). "No action for wongful death

4 This distinction is discussed under Question |, Part B.
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can be maintained until death has occurred; a person or vessel is liable for damages when death ensues fromthe
tort." Wttel v. Baker, 10 Mi. App. at 542 (anendnent broadeni ng the neasure of damages in a wongful death
action was not applicable to plaintiff's claim because the death occurred prior to the effective date of the
amendnent); see also Harlowv. Schrott, 16 Ml. App 31, 42 (1972). |In an action for wongful death, "the injury
for which a plaintiff may recover is not that suffered by the decedent, but it is the loss that the plaintiff
has suffered fromthe death of a spouse, child, or parent." Lopez v. State Hi ghway Admin., 327 M. 486, 490
(1992). Thus, dammges recoverable for wongful death include damages from pecuniary |oss, "nmental anguish,
enotional pain and suffering, |oss of society, compani onship, confort, protection, marital care, parental care,
filial care, attention, advice, counsel, training, guidance, or education . . . ." See CJ. 8 3-904(d); Lopez,
327 Md. at 492.

Appel l ees rely on Oxtoby v. McGowan, 294 Md. 83 (1982) to support their assertion that the statutory
cap should not be applied to the wongful death claims in the instant case. The issue presented to the Court
in Oxtoby was whether the Health Care Mal practice Clainms Act, which requires arbitration before resorting to
a court of law for final determnation, was applicable to the causes of action. Id. at 86. The effective date

clause provided that the Act "shall take effect July 1, 1976, and shall apply only to medical injuries occurring

on or after that date." Id. at 85. The plaintiff suffered the harm and the personal injury action arose prior
toJuly 1, 1976. 1d. at 97. Sone of the nonetary conpensation sought by the plaintiff's estate, however, was
suffered after July 1, 1976. 1d. The Court held that a "medical injury" occurs, within the neaning of the

effective date clause, even though all of the resulting damage to the patient has not been suffered. Id.

The Oxtoby Court then separately addressed the wongful death clainms and consi dered whether to split
these claims fromthe court suit. 1d. If the wongful death clains were separated fromthe personal injury
action, they would undergo arbitration and potentially return to court at a later time. Id. at 98. The Court
concluded that "[i]n cases like that at hand, both the plaintiffs and the defendant woul d have to endure the
expense of concurrently litigating common questions in two different forums. Such a result violates one of
the principle purposes of the Act" to reduce the costs of handling nedical nmalpractice clains. 1d. The Court
continued, "For the limted purpose of applying the effective date clause of the Act, we hold that where a
medi cal injury has occurred to the patient prior to July 1, 1976, wongful death actions based on the patient's
death as a result of that medical injury are not subject to the Act, regardl ess of when death occurs.”" Id. at
99 (enphasis added). The holding of Oxtoby, therefore, was based on the particular facts of the case and
intended to effectuate the purpose of the Arbitration Act.

The instant case does not present the same policy concerns associated with duplicative proceedings that
was present in Oxtoby. In the case at bar, the wives of Zumas and McCaffery brought actions in their individual
capacity for wongful death. MCaffery died on June 15, 1995 and Zunas died on May 7, 1995. Each w ongful
death action arose when the plaintiff's spouse died, which was after October 1, 1994, the effective date of the
statutory cap. Therefore, the statutory cap on noneconom c damages for wongful death is applicable, and the

trial court should have reduced the jury award for wongful death to conformto the statutory cap.
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B. LOSS OF CONSORTI UM AND OTHER PERSONAL
I NJURY DAMAGES

Ms. Zumas, Ms. McCaffery, and M. QG anski, spouses of injured plaintiffs, all filed |loss of consortium
clainms in addition to the clains filed by their spouses for personal injury. Appellants argue that the clainms
for personal injury and |loss of consortiumarose after July 1, 1986 but before COctober 1, 1994, and therefore,
the $350,000 statutory cap set forth in C.J. 8§ 11-108(b)(1) is applicable. Section 11-108(b)(1) provides that
"[i]ln any action for damages for personal injury in which the cause of action arises on or after July 1, 1986,

an award for noneconom c damages may not exceed $350, 000."

Application of the statutory cap is triggered when "the cause of action arises." Arnstrong |1, 326 M.
at 121. In Armstrong Il, the Court held that a "cause of action arises" under the statutory cap set forth in
C.J. 8§ 11-108(b) when it first comes into exi stence, as distinguished fromwhen a cause of action accrues. Id.

at 121. A cause of action accrues when a plaintiff ascertains or should have ascertained "the nature and cause
of his injury." 1d. (citing Harig v. Johns-Manville Products Corp., 284 MI. 70, 83 (1978)); see al so Fetzer
v. Wod, 569 N E 2d 1237, 1243 (II1l. App. 1991) ("Logic dictates that a plaintiff cannot bring a cause of action
until he knows or reasonably should know of his injury, and al so knows or reasonably should know that the injury

was caused by the wrongful acts of another. However, that does not nean that the plaintiff does not have an

exi sting cause of action of which he is unaware."). A cause of action arises in a negligence or strict
liability case "when facts exist to support each element."” 1d. at 121. |In a negligence case the injury would
be the last element to cone into existence. I|d. Therefore, in the instant case, as in Arnmstrong |l, appellees’

noneconom ¢ injuries award shoul d be reduced under § 11-108 only if their "injuries" came into existence on or
after July 1, 1986. Id. at 122.

It is clear fromthe Court's opinion in Arnstrong Il that a cause of action arises before the asbestos-
rel ated disease is diagnosed. "[I]identifying the time at which an asbestos-related injury came into existence
is usually not a sinmple task . . . [dlue to the latent nature of asbestos-related di sease, experts and courts
al i ke have had difficulty in pinpointing its onset." Arnstrong, 326 MI. at 122. Based on the facts of the
case, the Court, in Arnstrong Il, however, was not required to determ ne precisely when the asbestos-rel ated

injury came into existence. Arnmstrong was exposed to asbestos between 1943 and 1963, and an expert testified

that asbestosis took between fifteen and twenty years to develop. 1d. at 124. Viewing the facts in the light
nost favorabl e to appellant, Onens-1l1linois, the Court assumed that the initial damage occurred in 1963 and the
| atency period before devel opi ng asbestosis was twenty years. |d. Based on these facts, Arnstrong's di sease

woul d have devel oped by 1983, prior to the July 1, 1986 effective date. Id.

Appel | ees contend that the |ast element of a negligence action, the injury, arises in an asbestos-
rel ated di sease clai mwhen an individual is first exposed to asbestos fibers causing cellular changes to begin.
I'n Verbryke v. Onens-Corning Fiberglas Corp., 84 Chio App.3d 388 (1992), the Court of Appeals of Chio concl uded,
as appel l ees ask us to do, that pleural plaque or pleural thickening, an alteration to the lining of the |ungs,
satisfies the injury requirements of 8§ 388 and 402A of the ResSTATEMENT ( SEcoND) oF Torts.  The Chio court concl uded
that inpairment to the body, such as cellular changes caused from exposure to asbestos fibers, is an alteration
to the structure of the body even if no other harmis caused. 1d. at 395 (citing Restatenent (Second) of Torts

§§ 7 and 15).
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I'n Maryl and, however, "[t]o state a cause of action in negligence, a plaintiff nust allege that the
def endant had a duty of care which he breached, and that the breach proximtely caused |legally cognizable
injury." Faya v. Almaraz, 329 Md. 435, 448 (1993) (citing Pennwalt Corp. v. Nasios, 314 M. 433, 453 (1988)).
Simlarly, in DiLeo v. Nugent, 88 M. App. 59, 77 (1991), cert. granted, 325 M. 18 (1991), dism ssed, 327 M.
627 (1992), we determined when a cause of action arose under the statutory cap, § 11-108, in a nedical
mal practice action. In DiLeo, we relied on the decision of the Court of Appeals in Hll v. Fitzgerald, 304 M.
689 (1985), which determ ned that a medical malpractice cause of action arises under C.J. § 11-108 when a

negligent act, coupled with the resulting harm amunts to a |legally cognizable wong. DilLeo, 88 MI. at 77

(citing HII, 304 MI. at 696). W concluded in D Leo that plaintiff's cause of action arose on the date of the
first negligent drug session instituted by her doctor. 1d.; see also Mienstermann v. U.S., 787 F. Supp. 499,
528 (D. Md. 1992) (applying Armstrong Il, in construing the applicability of the noneconom c dammges cap, the

court held that plaintiff's cause of action arose upon m sdi agnosis and m smanagenent of his |abor).
Asbestos-rel ated disease cases, however, differ from cases in which the injury and harm result
simul taneously. Mere exposure to asbestos fibers does not always result in asbestos-rel ated di sease even when
the individual's body undergoes cellular changes. In Oaens-Illinois v. Arnstrong, 87 Mi. App. 699, 734 (1991),
aff'd in part and rev'd in part, 326 MI. 107 (1992) (hereinafter Arnstrong |), we held, "To have a cause of
action based on clains of product liability or negligence |aw submtted to the jury, the plaintiff must produce
evidence of a legally conpensable injury.” Id. at 734 (citing Wight v. Eagle-Picher Industries, 80 Ml. App.
606, 615 (1989)). The plaintiffs in Armstrong | contended that the trial court erred when it instructed the
jury that damages could not be awarded solely for the medical condition of pleural plaques or pleural
thickening. 1d. at 735. "Pleural plaques and thickening result fromthe scarring of the pleura, the thin
menbrane that keeps the lungs contai ned and configured to the chest wall and di aphragm" 1d. at 733. Medical
experts agreed that pleural thickening and plaques are an alteration of an otherw se healthy pleura, but do not
constitute any loss or detriment. Id. In addition, the medical experts testified that pleural plaques do not
cause any pain and have no health significance. |d. Based on this evidence, the court instructed the jury,
"If you find that a plaintiff has only pleural plaques and/or pleural thickening and not asbestosis, then your

answer to question one [on the verdict sheet] should be no as to that plaintiff. No damages may be awarded

sol ely because of the pleural plaques or pleural thickening." Id.
Plaintiffs in Arnstrong | contended on appeal that their pleural scarring were nonconsented to
alterations of their bodies, and as such, were grounds for conpensation. ld. at 735. We held that nere

alteration of the pleura is not a legally conpensable injury, and thus the trial court's instructions to the
jury were proper. W reasoned that

[s]ections 388 and 402A of The Restatenment (Second) of Torts (1965) identify
"harm’ as one of the necessary elements of a cause of action in both
negligence and strict liability. The Restatenment, in Section 7(2), defines
"[t]he word “harm [as] used throughout the Restatement . . . to denote the
exi stence of loss or detrinment in fact of any kind to a person resulting from
a cause." Comment b to section 7 further explains that ""[h]larm inplies a
|l oss or detriment to a person, and not a nmere change or alteration in some
physical person, object or thing. . . . In so far as physical changes have
a detrimental effect on a person, that person suffers harm™ These
definitions, as used in the Restatement (Second) of Torts, have been cited
wi th approval in Mryl and.
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Id. at 734. Mere exposure to asbestos and cellular changes resulting from asbestos exposure, such as pleural
pl aques and thi ckening, alone is not a functional inpairnment or harm and therefore, do not constitute a legally
conpensable injury.5 1d. In the instant case, Dr. Roggli testified for the plaintiffs that when asbestos
fibers are inhaled they start causing cellular changes, but those cellular changes may not becone nesot heliong,
dependi ng on the individual. Further, he stated that the cellular changes that occur before they becone
mesot hel i oma are not di sease, according to Stedman's Medical Dictionary.

More recently, in Ednonds v. Cytol ogy, 111 Md. App. 233, cert. granted, Rivera v. Ednonds, 344 M. 330

(1996), we interpreted the word "injury" within the context of C. J. 8§ 5-109(a), the statute of limtations for

medi cal mal practice clains.6 Section 5-109(a) is triggered when the "injury" occurs. |1d. at 257. W stated,
"A negligent misdiagnosis is not necessarily an “injury' for purposes of limtations; a wongful “act' or
‘omission' is not the same as an “injury' . . . the two need not necessarily occur simultaneously." |1d. at 257.

We held that "[t]o determ ne whether an injury has been “committed' so as to trigger the limtations period in
C.J. 8 5-109(a)(1l), the touchstone of the inquiry is whether the patient has suffered harmthat is legally
cogni zable.” 1d. at 259. A legally cognizable wong arises when a negligent act is coupled with some harm
Id. (citing HIIl, 304 Ml. at 696). In reaching our conclusion in Ednonds, we al so reasoned that, if plaintiffs
had filed suit against appellees imediately after their allegedly negligent acts, the "suit may have been
dismssed for lack of damages . . . that could be proven with reasonable certainty." Id. at 263. In Ednonds,
we also relied on the holding of the Court of Appeals in Oxtoby. 1d. at 259-60.

In Oxtoby, the Court of Appeals was asked to interpret the effective date clause of the Health Care
Mal practice Clainms Act, which requires claimants to subnmit to arbitration before seeking judicial renmedies.
Oxtoby, 294 Md. 83. The Act provides an effective date of July 1, 1976 and states that it "shall apply only
to medical injuries occurring on or after that date." The Court rejected the definition of "injury" contained
in 8 7(1), coment a of the ResTATEMENT (SeconD) oF Torrs (1965), which states that the "invasion of a legally

protected interest” could constitute an "injury," even in the absence of harm The Court stated that the "Act

is concerned with the invasion of a legally protected interest coupled with harm" The Court held that the
invasion of the plaintiff*s rights coupled with harmconstitutes a medical injury and an actionable tort. 1d.
at 93.

We hold, therefore, that an injury occurs in an asbestos-related injury case when the inhalation of

asbestos fibers causes a legally conpensable harm Harmresults when the cellular changes develop into an

° This is not to say that inmedi ate harmcannot arise shortly
after exposure to asbestos fibers. In Arnstrong , quoting Chief
Judge Murphy in Mtchell, the Court stated that "despite the
physi ci ans di sagreenent as to the tinme when a change in the |ungs
may be classified as disease there was no disagreenent that the
i nhal ation and retention of asbestos fibers may cause immedi ate
harmto the cells and tissues of the lung.'" Arnstrong II, 326 M.
at 123 (quoting Mtchell, 324 Mi. at 61).

6 Al t hough 8 5-109 does not apply to the instant case, our
analysis in construing the word "injury" is instructive.



- 16 -
injury or disease, such as asbestosis or cancer. W, therefore, reject appellants' assertion that the injury
or harm does not arise until the synptons of the disease become apparent. Appellants argue that such an
approach woul d be | ess specul ative. W disagree.

Sone jurisdictions have concluded that a cause of action arises in asbestos-rel ated di sease cases when
the asbestos fibers are inhaled. Cole v. Celotex Corp., 599 So.2d 1058 (La. 1992) (pinpointing the date that
a cause of action arises "if dependent upon the date of contraction of the disease . . . would require a hearing
and the presentation of extensive nmedical evidence, and woul d work admi ni strative havoc on our already burdened
systenl'); see also Koker v. Armstrong Cork, Inc., 804 P.2d 659, 662-63 (Wash. App. 1991) (held tort reform
statute, which applies "to all claims arising on or after July 26, 1981, inapplicable to asbestos-rel ated
di sease clainms when the “injury-producing’ event, i.e. exposure to asbestos fibers, occurs prior to the
effective date of the statute"); Krivanek v. Fiberboard Corp., 865 P.2d 527 (Wash. App. 1993) (harmresults from
the continuous exposure to asbestos fibers). |In Peterson v. Oaens-Corning Fiberglas Corp., 43 Cal. App. 4th
1028 (1993), review granted, 54 Cal. Rptr. 2d 693 (1996), a California court apparently rejected the concerns
set forth in Cole. The court in Peterson stated that "[defendant] objects that a test hinging on the inception
of an undetected disease will unnecessarily interject confusing and questi onabl e nmedi cal testinmony into asbestos
trials, making outcomes uncertain and inviting specul ation, manipul ation of facts, and “statistical guessing.'
O this parade of horribles, we agree that the test we set forth here will in nmost, if not all, cases require
the testinony of nedical experts." 1d. at 1039.

O her jurisdictions follow a simlar approach in determ ning when a plaintiff's cause of action in an
asbestos-related injury claimarises. In Hawaii, a federal district court, applying Hawaiian |law, found on the
evi dence that pleural plaques or pleural thickening represented no functional inpairment, and thus, no cause
of action had arisen. See In re Hawaii Fed. Asbestos Cases, 734 F. Supp. 1563, 1567-68 (D. Haw. 1990).
Li kewi se, the Arizona intermedi ate appellate court held that plaintiffs* clainms for personal injuries could not
be mai ntained absent evidence of physical inpairnment, which was not shown nerely because plaintiffs have
asbestos fibers in their lungs which are causing changes in the lung tissue. Burns v. Jaquays M ning Corp.,
752 P.2d 28, 30 (Ariz. C. App. 1987).

Simlarly, the Suprene Court of Mine was required to construe the effective date clause of a
manufacturer liability statute. Brenier v. Raymark Industries, Inc., 516 A 2d 534 (Me. 1986). The cl ause
provided that the "Act shall not be construed to affect any cause of action arising prior to the effective date
of this Act." 1d. at 541. The court stated that there is no cause of action until a plaintiff has suffered
an identifiable compensable injury. "In the context of asbestos-related injuries, it can take anywhere from
ten to forty years fromthe tine of actual asbestos fiber inhalation for injuries or diseases, if any, to
mani f est thensel ves. " Id. at 542. The court concluded that an actionable harm arises when the disease
mani fests in the body and not fromnere exposure to the potentially hazardous substances. |d. at 542; see al so
Si mmons v. Pacor, Inc., 674 A 2d 232, 237 (Pa. 1996) (pleural thickening, absent physical inpairnment, is
insufficient to sustain a cause of action). Simlarly, the California intermedi ate appellate court, citing
Armstrong Il with approval, held that an "injury" occurs when a physiol ogi cal change takes place that will, to
a reasonabl e degree of nedical certainty, result in the condition giving rise to the cause of action. Peterson,

50 Cal. Rptr. 2d at 912-914.
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Finally, appellees rely on Mtchell, Inc. v. Maryland Casualty Co., 324 Mi. 44 (1991) to support their
position that an "injury" occurs when asbestos fibers are inhaled. In Mtchell, the Court of Appeals,
interpreting the meaning of "bodily injury" within an insurance policy, held:

Consi dering the plain meaning of the term "bodily injury," as used in the

policy, and in light of the medical evidence concerning the devel opnent of

asbestos-rel ated di seases, we align ourselves with the overwhel m ng wei ght of

authority in the country and conclude that "bodily injury" occurs when

asbestos is inhaled and retained in the |ungs.
Id. at 62 (enphasis added). Injury, however, may be interpreted differently dependi ng upon the context in which
it is being used. This interpretation is not applicable to the instant case. W follow the reasoni ng espoused
in Burns v. Jaquays Mning Corp., 752 P.2d 28 (Ariz. C. App. 1987) (quoting Schweitzer v. Consolidated Rail
Corp., 758 F.2d 936, 942 (3d GCir. 1985):

[Tl he possible existence of subclinical asbestos-related injury prior to

mani festation may be . . . of vital concern to insurers and their insureds

who have bargained for liability coverage triggered by "bodily injury." W

bel i eve, however, that subclinical injury resulting fromexposure to asbestos

is insufficient to constitute the actual loss or damage to a plaintiff's

interest required to sustain a cause of action under generally applicable

principles of tort |law
Id. at 30.

To summarize thus far, a cause of action arises in an asbestos-related injury claimfor purposes of
determ ning the applicability of C J. 8§ 11-108 when each of the elements of the claimare met. In Maryland,
the injury element of a negligence claimis satisfied when a wongful act is coupled with sone harm See
Armstrong |, 87 MI. App. 699. "To set forth a viable claimfor negligence, a plaintiff nust allege, inter alia,
“damages.'" Ednmonds, 111 M. App. at 261. As we held in Armstrong |, a cause of action in an asbestos-rel ated
injury claimdoes not arise until the asbestos fibers inhaled into the lungs cause functional inpairment. The
Court's analysis in Armstrong Il inplies that such an injury occurs when the individual acquires the asbestos-
rel ated disease. Arnmstrong Il, 326 Mi. at 124. Although the Court in Armstrong Il did not have to deternine
preci sely when the asbestos-related "injury" occurred, it obviously |ooked beyond the date when plaintiff was
exposed to asbestos and determ ned instead, when the earliest date of asbestosis would arise. |d. Based on
Armstrong and other case |aw discussed supra, the statutory cap is applicable to appellees' awards of
noneconom ¢ damages only if their exposure to asbestos fibers caused themto devel op nmesothelioma prior to the

effective date of the statutory cap, July 1, 1986.

Appel | ees argue that we have the benefit of hindsight and thus are aware that cell changes were

per manent and caused functional inpairment. Although that proposition may be true, the time at which the
i npai rment occurred is still the date on which the cause of action arises. Prior to that date, appellees would
have had no cause of action had they filed a conplaint. Thus, we nust determine whether the mesotheliom

existed prior to 1986.

The expert wtnesses testified that, generally, nesothelioma begins to grow ten years prior to
di agnosis. The time between devel opment of cancer and di agnosis, however, could be anywhere fromfive to ten
years. (ne expert testified that the cancer began, at the earliest, three years prior to diagnosis. At trial,
an expert witness for the plaintiffs, Dr. Mark, a pathol ogist, testified about Granski's exposure to asbestos.

Dr. Mark testified that every exposure that occurs prior to the tumor becomi ng malignant contributes to the
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devel opment of the tumor. Dr. Mark further stated that typically the interval between the tumor starting and
the diagnosis of nesothelioma is between six nonths and three years.

Dr. Gabrielson testified on direct that "probably sometime around 10 years before that cancer was
recogni zed by the doctors, there was a tiny little cancer growing." Dr. Gabrielson also stated that the |atency
period for nesothelioma, the time frominitial exposure to the tinme of diagnosis of the disease, ranges anywhere
fromeighteen to fifty years. Later, on cross-exam nation, defendants' attorney asked Dr. Gabriel son about his
testinony concerning the latency period prior to diagnosis of nesothelioma. Dr. Gabrielson stated that "the
time that [sic] cell has produced a clinically recognized tunor is on the order of five to ten years, probably
nmore likely ten years . . . | don't think there is any absolute nmeasure of that."

Simlarly, Dr. Roggli testified that "it takes on average approxi mately 10 years for the tumor to becone
di agnosable clinically from the time it starts growing its individual cancer cell." Dr. Roggli further
expl ai ned that sarcomatoid tunors, which Ginshaw had, grew at a faster rate than biphasic variants of a
mesot hel i oma, and begin growing sometime within five years prior to diagnosis. He further stated that
epithelial cell-type nmesotheliom, |ike that observed in Zumas, begin to grow sonmetime within ten years prior
to diagnosis.

Unfortunately, we are without the benefit of the trial court's reasoning in denying appellants' notion
to apply the statutory cap to noneconom c damages. W, therefore, nust assume that the trial court denied
appel l ants' notion to apply the statutory cap based on the expert testinmony that mesothelioma occurred prior
to July 1, 1986. Such a finding is not clearly erroneous because there is evidence in the record to support
it. Dr. Gabrielson and Dr. Roggli testified that, typically, mesothelioma exists ten years prior to diagnosis.
Al t hough there was evidence in the record contrary to that of Dr. Gabrielson and Dr. Roggli, it was up to the
trial court, as the trier of fact on that issue, to weigh the evidence and reach a final determ nation.

Plaintiffs Ginshaw, McCaffery, and Zumas were all diagnosed with mesothelioma in 1994, and plaintiff
Granski was di agnosed with mesothelioma in 1993. Their causes of action, however, for purposes of C.J. § 11-
108, arose when their bodi es devel oped cancers, which was at |east seven years prior to diagnosis in the case
of Ganski, and at |least eight years prior to diagnosis in the cases of the other three plaintiffs. The record
supports such a finding; therefore, we affirmthe trial court's holding that the statutory cap for noneconom c
damages for personal injury does not apply to the instant case.

Finally, appellants argue that, even if the statutory cap does not apply to the underlying personal
injury clains, it must still apply to the consortiumclainms. The spouses of Zumas, MCaffery, and Granski all
filed loss of consortiumclains. "A claimfor |oss of consortiumarises fromthe |oss of society, affection,
assi stance, and conjugal fellowship suffered by the marital unit as a result of the physical injury to one
spouse through the tortious conduct of a third party." Oaks v. Connors, 339 M. 24, 33-34 (1995) (citing Deens
v. Western Maryl and Railway Conpany, 247 Md. 95, 100 (1967)).

The statutory cap, provided at C J. § 11-108, applies to noneconom c damages. Section 11-108(a) states:

(1) "Nonecononic damages":

(i) In an action for personal injury, nmeans pain,
suf fering, i nconveni ence, physi cal i mpai rment,
di sfigurement, loss of consortium or other nonpecuniary

injury.



- 19 -
In Caks, the Court of Appeals held that "a loss of consortiumclaimis derivative of the injured spouse's claim
for personal injury, and therefore, a single cap for noneconom c damages applies to the whole action." Qaks,
339 MiI. at 38. Loss of consortiumis not a separate action. The Court reasoned that allow ng a separate cap
for loss of consortiumclains "would circunvent the Legislature's intent to limt noneconom c damages and avoid
doubl e recoveries . . . ." 1d. at 38.

In the case at bar, each plaintiff exposed to asbestos suffered personal injury when he or she devel oped

mesot hel i oma, which was prior to 1986. It is true, however, that some of the harmplaintiffs suffered as a
result of those personal injuries, i.e., loss of consortium did not occur until after the effective date of
the statute. The record indicates that the Ganskis' marital life changed when Ms. Granski entered the

hospital in the sumer of 1993. Ms. MCaffery testified that her husband was fine until October 1993 when he
was admtted to the hospital and underwent a biopsy and doctors discovered that he had mesothelioma. A
vi deot aped deposition of M. Zumas taken prior to trial was played at trial. M. Zunmnas testified that up until
1992 his health was good. Zumas testified that, beginning in Cctober 1993, his health was a "lousy, living
hell." M. Zumas underwent an operation in July 1994 when he was di agnosed wi th nmesothel i oma.

Al t hough plaintiffs continued to suffer damages, as a result of their personal injuries, after the
effective date of the statute, as in Oaks, the cause of action arose prior to the effective date. Oxtoby, 294
Ml. at 97 (the fact that some of the nonetary compensation sought was for harmarising after the effective date,
did not make the statute applicable when the cause of action arose prior to the effective date); see al so Johns
Hopki ns Hospital v. Lehninger, 48 Mi. App. 549 (1981); Dennis v. Blanchfield, 48 Mi. App. 325 (1981), nodified,
292 Md. 319 (1982) (both these cases stand for the proposition that a medical injury occurs, within the meaning
of the effective date clause, even though all of the resulting damage to the patient has not been suffered prior
to the Act's effective date).

Therefore, we conclude that appellees' claims for damages resulting from their personal injuries,
i ncl udi ng damages for |oss of consortium arose prior to the effective date of the statute and, therefore, are
not subject to the statutory cap. Damages resulting from appellees' wongful death clainms, however, should be

reduced in accordance with C.J. § 11-108(b).

Il
CONFI DENTI ALI TY OF THE SETTLEMENT AGREEMENTS

Following the jury verdicts, the trial court made statutory adjustments to conpensatory damages. The

Uni form Contri bution Anong Tort-Feasors Act (UCATA), M. Cooe (1957, 1994 Repl. Vol.), Art. 50, § 19 provides:

A rel ease by the injured person of one joint tort-feasor, whether before or

after judgment, does not discharge the other tort-feasors unless the rel ease

so provides; but reduces the claim against the other tort-feasors in the

amount of the consideration paid for the release, or in any amunt or

proportion by which the release provides that the total claim shall be

reduced, if greater than the consideration paid.
The purpose of the Act is to prevent double recovery. Armstrong II, 326 MI. at 126. Thus, "[t]he ampunt
recoverabl e fromthe nonsettling defendant when added to the ampbunt recoverable fromthe settling defendant
cannot exceed the plaintiff's verdict." Id.

In the instant case, at the conclusion of trial, the court adjusted the anpunt of judgnents entered in

favor of each of the parties to take into account the various settlements. The court asked the parties "to
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prepare for the Court final judgnents in each of these cases taking into account all of the settlenents are
[sic] involved . . . please submt to the court no later than . . . January 2nd so that the Court can then enter
final judgnents."

As a result of the court's instructions, plaintiffs submtted proposed final judgnents, as did defendant
O 1. Appellants, however, argue that the informati on needed to make a determination under Mb. Cooe (1957, 1994
Repl. Vol.), Art. 50, 8§ 19 was supplied to the court ex parte, and sealed without notice or stated
justification. Appellants argue that the trial court erred when it denied Porter Hayden's notions to conpel
production of the information that was delivered ex parte and used to adjudicate the defendants' liability.

Appel l ees argue that plaintiffs have never been required to provide defendants with settlenent
informati on, because of the ongoing nature of the litigation. |In fact, appellees contend, both parties have
an interest in non-disclosure of settlenment ambunts because such information may affect future settlenent
negotiations in other cases. Such a practice of confidentiality, appellees contend, is customary in asbestos-
related cases in Baltinmre City.

We concl ude that appel | ees' submi ssions were not ex parte. Ex parte conmunication is a conmunication
about a case that an adversary makes to the decision maker without notice to an affected party. A judicial
proceedi ng, order, or injunction is said to be ex parte when it is taken or granted at the instance and for the
benefit of one party only and without notice to or contestation by, any person adversely interested. See
generally Caldwell v. State, 51 MI. App. 703 (1982). Here, both parties were given the opportunity to submt
information to the court with regard to settlenment rel eases and proposed final judgnments. Mreover, O did
submt proposed orders. Thus, appellants' rights were not denied under Mb. Rue 1-351 (delineates circunstances
when court may proceed ex parte).

Prior to the entry of any final order, appellants had notice that the materials were subnmitted to the
court for review In addition, appellants were not prejudiced by the court's refusal to produce the information
subm tted by appel |l ees because they possessed the information necessary to determne the correct application
of UCATA. In the cases of Zumms, MCaffery, and Granski, all parties were aware of the total value of the
judgnment, the nunber of joint tort-feasors, the pro rata share ambunt, the release types, and the fact that no
settl enent exceeded the pro rata share amount. In the Ginmshaw case, seven settlements exceeded the pro rata
share amobunt and two did not. The court properly reviewed the settlement ampunts and applied the provisions
of UCATA to determne the appropriate set-offs.

Finally, we find no nerit in appellants' argument that the trial court inproperly sealed the information
used to reach its determination. In Oaens-Corning Fiberglas Corp. v. Garrett, 343 Md. 500, 530 (1996), the
Court followed this same procedure when adjusting the conpensatory award under the UCATA. Id. at 531 (the
precise terms of the settlement were sealed by the trial judge and not made a part of the record on appeal).
Appellants rely on Baltimre Sun v. Colbert, 323 Md. 290, 305-6 (1991) (notice must be provided prior to
counsel's request to seal). Baltimbre Sun is not analogous to the case at bar. Nor is there merit in
appel | ants' argunent that sealing the information deprived defendants of their opportunity to nmove, pursuant
to Mb. RLE2-535 to correct any error made in calculating the judgment. Because the information was properly

seal ed, appellants' rights were not deni ed under Mo, RwE 2-535.
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111
MANVI LLE TRUST

Each of the plaintiffs involved in this appeal settled a claimfor mesothelioma agai nst Johns-Manville
Corporation with the Manville Personal Injury Trust (Trust). The Trust was created in 1988, pursuant to the
bankr upt cy-court-approved Second Amended and Restated Plan of Reorganization of Manville, and it assumed
liability for all health claim brought against Manville and "OQher Asbestos OCbligations" of Manville.
Plaintiffs in the case at bar are beneficiaries of the Trust, as are codefendants, formerly joined with Manville
in asbestos-related litigation.7 The nunber of claims filed against the Trust were far greater than the
bankruptcy court anticipated, and as a result, the Trust became insolvent, which led to a series of cases
begi nning in Novenber 1990 to restructure the Trust. In Re Joint Eastern & Southern Dist. Asbestos Litig., 982
F.2d 721 (2d Gr. NY. 1992), nodified, 993 F.2d 7 (2d Cr. NY. 1993).

The class action brought against Manville was settled during trial. The Settlenment Agreement provides
that the rights and duties of the Trust and all class nenbers are governed by the Trust Distribution Process
(TDP). The TDP sets forth the procedures for processing and evaluating clains against the Trust "with the
intention of paying all claimnts over time as equivalent a share as possible of their claims' value." In Re
Joint Eastern & Southern Dist. Asbestos Litig., 78 F.3d 764, 769 (2d Cr. N.Y. 1996) (hereinafter Manville V).
TDP provides that any unresol ved dispute about the value of a claimis subject to arbitration, and if the
di spute is not resolved by arbitration, the claimnt may pursue a tort suit against the Trust. 1d. at 770.
The TDP al so governs codefendant clains agai nst the Trust by providing set-off and contribution rules. The
Trust is to be treated as a joint tort-feasor without the need to introduce any proof. Section H 3 of the TDP
refers to local law for the calculation of the set-off.

In Manville V, the court stated that the TDP recogni zes different rules in three categories of states:

pro tanto states, in which the judgnment against non[-]settling defendants is

reduced by the anmobunt paid or agreed to be paid by a released party; pro rata

states, in which the total liability is divided equally anmong all defendants

held to be legally responsible tort[-]feasors, and the judgment is reduced by

a released party's pro rata share of liability; and apportionment states, in

which liability is apportioned by the fact[]finder ampng those found to be

tort[-]feasors, and the ampunt of the judgment is to be reduced wth

reference to the apportioned share of a released or absent tort[-]feasor.
Id. at 770-71. In pro rata and pro tanto states, the TDP alters state set-off rules by "indemifying the Trust
against contribution clainms arising fromjudgnents obtained by health claimants, if a set-off credit is awarded
by the trial court in accordance with the TDP and local law" Id. at 771.

Only one issue was left unresolved by the Settlement Agreement. Plaintiffs who resided in Maryl and

contended that the set-off provisions of the TDP dealt with themin a way unpermtted by Maryland | aw, and that

they were treated unfairly in conparison with other plaintiffs. The parties agreed that the TDP set-off

! A total of six subclasses were designated. The three
plaintiff subclasses are present claimants, future claimnts, and
claimants with pre-Novenber 19, 1990 settlenments and judgnents. The
three defendant subclasses are the codefendant manufacturers,
consi sting of former asbestos-product nmanufacturers regularly sued as
codef endants with Manville or the Trust, the MacArthur Subcl ass, and
the Manville distributors.
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provi si ons would be inapplicable to clainms arising under Maryland | aw and the parties consented to have the
federal court determne appropriate set-off rules that should be applied in clains arising under Maryland | aw.
Id. at 771. On February 21, 1996, the Second Circuit issued an order requiring the district court to resolve
this issue by predicating "how the Maryl and Court of Appeals would apply Maryland set-off principles . . . in
the context of the present Settlenent." 1d.
On May 13, 1996, the federal district court, interpreting Maryland |aw, held:

In cases tried to verdict, the Trust shall not be counted as a joint tort[-

]feasor in calculating the value of the statutory pro rata shares of the

verdict. If the plaintiff has settled his or her claimwi th the Trust at or

before the time judgnment is entered, the judgment against any non-

settling tort[-]feasors shall be reduced by the ampunt of the settlenent.

Where there is nmore than one such non-settling tort[-]feasor, they shall

share the benefit of such reduction on a pro rata basis.
Manville VI, 929 F. Supp. 1 (ED.NY. and S D.N.Y. 1996). The court held that its interpretation should be
applied in Maryl and asbestos cases involving the Trust.

Meanwhi l e, the jury returned special verdicts in favor of plaintiffs agai nst codefendants on Decenber

21, 1996 in the Crcuit Court for Baltimore City. The trial judge, taking account of appropriate rel ease and
settlenment agreenments, made statutory adjustments to conpensatory damamges and issued final judgments in Zumas
and Ganski on March 11, 1996, in MCaffery on April 15, 1996, and in Ginmshaw on April 16, 1996. The court
accounted for the Trust in McCaffery and Zumas by taking a pro tanto reduction. Simlarly, in Ginmshaw, the
court stated that under the terms of the Manville bankruptcy, the Trust is considered to be a joint tort-feasor,
but "that the judgment in the instant case is only to be reduced by the actual ampbunt of the settlenment by the

Trust." Likewise, in Ganski, the court stated that the Trust is to be considered a joint tort-feasor and the

defendant is entitled to a pro tanto deduction in the amount of $20,000 fromthe danages awarded by the jury.

The court entered final judgments after the Second Circuit had remanded the Manville Trust proceedi ngs
to the New York district court to decide the appropriate application of Miryland | aw under the settlenent
agreenent. In addition, the circuit court was aware of the Second Circuit's decision when, on March 11, 1996,
OC filed an objection to, and notion to stay, entry of final judgnment pending the decision by the federal court.
In addition, on May 14, 1996, Porter Hayden filed a notion to revise the April 16, 1996 judgnent in the Ginshaw
case, pursuant to Mb. RuE 2-535, to conply with the controlling May 13, 1996 order of the federal district
courts. The circuit court, however, did not exercise its revisory powers.

Appel | ants assert that "the judgnents in each of these cases fails to appreciate federal jurisdiction
over this question, and fails to apply the controlling order in determ ning the effect of the Trust settlenents
on the judgnents below. " The trial court, in our view, had fundamental jurisdiction to adjust conpensatory
damages and issue a final judgment in the instant cases. Fundamental jurisdiction is "the power residing in
[a] court to determine judicially a given action, controversy, or question presented to it for decision."
Pulley v. State, 287 Ml. 406, 415 (1980) (quoting Fooks' Executors v. Ghingher, 172 M. 612, 621 (1937). "If
by that | aw which defines the authority of the court, a judicial body is given the power to render a judgnent
over that class of cases within which a particular one falls, then its action cannot be assailed for want of
subject matter jurisdiction." First Federated Comodity Trust Corp. v. Commr of Sec., 272 Md. 329, 335 (1974).

In Pulley, the Court also stated that "nerely because a trial may continue when an appeal is taken from an
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interlocutory order does not mean that a trial judge should normally do so . . . ." Pulley, 287 M. at 417.

In Pulley, the Court held that the defendant's filing of an interlocutory appeal, challenging the denial
of a motion to dismss based on doubl e jeopardy grounds, absent a stay, rule or statute, did not suspend the
trial court's jurisdiction during the pendency of the appeal. A trial court's fundanmental jurisdiction may be
interrupted by statute, rule, or a stay granted by an appellate court or the trial court. 1d. at 417; see al so
McNeil v. State, 112 MI. App. 434, 459-460 (1996). In the case at bar, no stay order requiring the court to
suspend its jurisdiction pending the federal decision was granted. Therefore, the lower court did not have to
consider the federal district court's interpretation of the settlenment rel ease before issuing a final judgment
under the UCATA agai nst the nonsettling defendants.

In addition, the federal court's decision does not control the circuit court's ultinate concl usion.
Maryl and set-off rules aimto have each defendant pay its pro rata share and the plaintiff to receive the full
amount of his or her judgment fromthe responsible tort-feasors. The assunption under the Maryland's statutory
scheme is that nonsettling codefendants can seek contribution fromsettling defendants.8 The trial court's
concl usi on was not dependent upon the conclusion reached in the federal court. The circuit court had, inter
alia, the authority to "distribute" the verdict reached by the jury between the codefendants in accordance with
the UCATA. The settlenent agreenent mekes clear that the Trust is a joint tort-feasor. According to the TDP,

the Trust paid ten percent of its pro rata share. The court, thus, treated the Trust as a pro tanto rel easee.

Pro rata share is not defined in the UCATA. In Lahocki v. Contee Sand & Gravel Co., 41 Ml. App. 579

(1980), we stated that "pro rata" is a generic termmeaning in a proportion, related in legal use to dollars

as often as it is to people. Id. "A prorata contribution by its nmost extended coll oqui al connotation nmeans
no nore than an aliquot division, i.e., that no one person will be conpelled to bear the whole, or nore than
his just share of the comon binder or obligation." 1d. at 619. A pro tanto release, on the other hand, neans

partial payment made on a claim A pro tanto set-off does not extinguish a joint tort-feasor's right of

contribution against a settled joint tort-feasor. Mo Cooe (1957, 1994 Repl. Vol.), Art. 50, 88 19 and 20.

8 The federal district court observed in its interpretation
of Maryland lawwith regard to the Trust that "where no contribution
substantially over 10%of matrix values is ordinarily available from
the Trust . . . [the Maryland statutory schene] is subverted.”
Manville, 878 F. Supp. at 551. The Trust is a settling defendant
stipulating to joint tort-feasor liability, but is unable to pay for
its share of plaintiff's damages. 1d. |If the Trust is treated as a
pro tanto rel easee, the codefendant is forced to shoulder a |arger
share of the judgnment than may be intended by Maryland law. [If, on
the other hand, the Trust is treated as a pro rata settlor,
plaintiffs would remain unconpensated for the difference between the
Trust's pro rata share of liability and the dollar anount paid for
the rel ease. See Manville V, 78 F.3d at 773.
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Appel | ant does not specifically assert that the circuit court's ruling with respect to application of
Maryl and set-off rules was error, but that the court did not have the authority to determine the question
addressed because authority over that question was vested in federal district courts and "the interpretation
of the Trust settlenment enployed into the judgments has been definitively rejected" by the federal court in
Manville VI. No appeal is taken fromthe trial court's decision other than it should not have decided the issue
when it did and it should have confornmed to the federal court's decision. For the reasons stated supra, we

di sagree and affirmthe circuit court's judgment with respect to the Manville Trust.

(Y
STI PULATED DAMAGES | N GRI MSHAW

Appel l ants argue that the trial court erred in denying appellant Porter Hayden's unopposed notion in
the @inshaw case for remttitur, or in the alternative, a newtrial. The notion requested the court to conform
t he judgment for econom c damages, awarded by the jury, to the anpunt stipulated by the parties. At trial, the
parties stipulated that the total ampunt of medical expenses was $18,017.74. There is no evidence of econonmic
| oss other than the stipulated nmedi cal expenses.

In Bloomv. @aff, 191 Ml. 733 (1949), the Court held that "[w here such a stipulation is agreed to by
counsel the orderly trial of the case demands that the parties be bound thereby." Id. at 736. In Bloom during
trial, the attorney for plaintiff stated in open court that it was stipulated and agreed between counsel for
the parties that if a verdict is returned in favor of the plaintiff, it should be in the ambunt of $896. 09.
Id. at 735-6. The jury returned a verdict in favor of the plaintiff for $250. 1d. The Court, quoting Inoles
v. Anerican Exchange Bank, 11 MI. 173, 185 (1857), stated, "[F]inding of fact nust be left to the jury; but this
is not necessary when the case is tried upon admissions at the bar. The jury may discredit the testinony, but
cannot find contrary to the agreenent of the parties.” 1d. at 737; see also State v. Broberg, 342 M. 544, 559
(1996) (parties are bound by their stipulations).

A trial court, however, mmy decline to accept a stipulation if it finds that the facts of the
stipulation are untrue, or if one of the parties can show that the stipulation should be set aside based on
contract principles of collusion, fraud, mutual m stake, or other grounds that would justify setting aside of
a contract. See Peddicord v. Franklin, 270 M. 164 (1973) ("Odinarily, courts have no power to permt juries
to make findings contrary to the terns of a stipulation of the parties in the case."); see also C& Lord, Inc.
v. Carter, 74 M. App. 68, 94 (1988). In the case at bar, appellees did not object to the stipulation at trial,
nor did they oppose appellants' notion for remttitur. Mreover, appellees make no argument on appeal and thus
do not assert any reason why the stipulation should not be accepted.

We hold that the stipulation is binding on the parties, and, therefore, that the trial court abused its
discretion when it denied appellants' motion for remttitur to reduce the jury award of $100, 000 for medical
expenses to the stipulated amount of $18,017.74. That error, however, does not require a new trial. The
liability of the parties has been determined by the verdict of the jury and the anmpunt of dammges by the
stipulation. The Qinshaw case is remanded to the trial court to enter judgment on econom c dammges consi stent

wi th this opinion.
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\%
VESTI NGHOUSE' S LI ABI LITY I N GRI MSHAW

In Ginmshaw, the jury returned a verdict against third-party defendant Westinghouse in favor of third-
party plaintiff, Oamens-Corning (OC). On March 11, 1996, the lower court entered final judgment in Ginshaw,
stating that, although plaintiff never sued Westinghouse, the jury found it to be a joint tort-feasor, and the
court woul d consider Wstinghouse in adjusting the verdicts for conpensatory damages in accordance with M. Cooe
(1957, 1994 Repl. Vol.), Art. 50, 88 16-24. On April 1, 1996, OC filed a notice of appeal to this Court. On
April 10, 1996, Westinghouse simultaneously filed a notice of appeal and a notion requesting the trial court
to revise its judgnent in the Ginshaw case to state that Westinghouse is not a joint tort-feasor.

On April 16, 1996, the court issued a subsequent order vacating the verdict against Westinghouse in
favor of OC "because Wstinghouse erroneously appeared on the verdict formas a third-party defendant after all
cl ai ms agai nst Westinghouse had been waived or w thdrawn by Owens-Corning Fiberglas." The final judgment,
neverthel ess, counted Westinghouse as an adjudicated joint tort-feasor w thout any settlenment rel ease when it
adj usted the jury verdicts in accordance with Mo, Cooe (1957, 1994 Repl. Vol.), Art. 50, 88 16-24.

Appel | ants9 contend that the trial court's judgnent is flawed, and as a result, joint and several
liability to the plaintiff was increased. Appellants argue that in order for someone to be adjudicated a joint
tort-feasor, he, she, or it nust be party to the adjudication. Swigert v. Wlk, 213 Ml. 613, 622 (1957) ("It
woul d create a somewhat incongruous procedural situation to have a party to a case conpletely dism ssed and
| eave the question of his negligence yet to be determined."). Westinghouse was never sued by plaintiff.
According to the verdict in Grinshaw, thirteen parties were found to be joint tort-feasors, and nine of the
thirteen were given releases by the plaintiff, pursuant to Mb. Cooe (1957, 1994 Repl. Vol.), Art. 50, 88 19 and
20. Appellants assert that the court's error, in counting Westinghouse as an unrel eased joint tort-feasor,
increases the joint and several liability to the plaintiff from3/12 (twenty-five percent) to 4/13 (thirty-one
percent) of the compensatory damages. The court, however, held that Westinghouse has no contribution liability.
Appel | ants argue they "cannot justly be nmade to pay the share of Westinghouse." Therefore, appellants request
that the trial court's judgnment be revised to assign Westinghouse as either a proper party or not include it
as an adjudicated joint tort-feasor.

Before reaching the issue presented to us by appellants, we wll address the issues presented by
appellant OC, third party plaintiff below, in a separate brief. OC argues that the trial court did not have
jurisdiction to revise the March 11, 1996 judgnent after both Westinghouse and OC noted appeals. In the
alternative, OC argues that the trial court erred in vacating the March 11, 1996 judgment because OC di d not
wai ve or otherwise withdraw its valid third-party conpl aint agai nst Westinghouse for contribution.

The trial court did not have jurisdiction, in our judgment, to revise the March 11, 1996 judgment. In

Unnamed Atty. v. Attorney Griev. Commin, 303 Mi. 473, 486 (1985), the Court held:

9 The three non-settling appellants are OC, Porter Hayden,
and Anchor. OC only joins appellants if it is determ ned that the
court did not err in denying OC the benefit of the verdict against
Weést i nghouse.



- 26 -

A nmotion filed nore than ten days after a judgnment but within thirty days of

the judgment, under Rule 2-535(a), would still have no effect upon the

runni ng of the thirty-day appeal period. Wen such a motion is filed, and

while it is pending an appeal is filed, appellate jurisdiction attaches and

the circuit court cannot decide the notion. But where a notion is filed

within ten days, an appeal wll not ordinarily lie until the trial judge

rules on the notion.
In the case at bar, on April 10, 1996, Westinghouse filed a notion to revise the March 11, 1996 judgnent,
pursuant to Mb. RuE 2-535(a). That notion was filed nore than ten days after the final judgment. Appellant
OC, however, filed an appeal on April 1, 1996. At that point, "appellate jurisdiction attaches and the circuit
court cannot decide the notion." I1d. at 486. Consequently, the trial court had no jurisdiction to revise the
March 11, 1996 judgnent; therefore, the April 16, 1996 order is stricken.

We now turn to the issue presented on appeal by OC and Westi nghouse: whet her OC wai ved or abandoned its
third-party claimin the Ginmshaw case. OC argues that a waiver of legal rights only occurs when there is a
voluntary and intentional relinqui shment of known rights and privileges. OC nmaintains that it did not surrender
its third-party clai magainst Westinghouse, and it was Westinghouse's own |lack of diligence that led to the
present judgment. \hile Westinghouse adnits that a valid third-party claimexisted and that it had know edge
of such a claim it asserts that OC waived its claim against Wstinghouse when it failed to respond
affirmatively to questions asked by the court with regard to the claim

The chronol ogy of events surrounding this appeal is as follows. On February 16, 1995, OC filed a third-
party clai magai nst Westinghouse in Grimshaw. On March 22, 1995, Westinghouse filed a mbtion to dismiss OCs
third-party claim based on failure to conply with Mb. Rwe 2-332. Then, on May 23, 1995, Westinghouse filed
an answer to OC's third-party conplaint. On Septenber 8, 1995, Wstinghouse filed a pretrial statement in which
it stated that OC dismssed its third-party conpl aint agai nst Wstinghouse in Gri mshaw. On Septenber, 11, 1995,
OC filed a pretrial statement and nanmed Westinghouse as a party against whomit woul d pursue a contribution
claim On Septenber 12, pretrial hearings began.

At the pretrial hearings, the judge used a "roll call" procedure in which he required plaintiffs to
identify all defendants sued by themwho are either settled or not settled, and all non-settled defendants to
identify all cross-clainms and third-party clainms being pursued. During the initial roll call, OC stated that
it had a third-party clai magai nst Westinghouse. Edward Houff, fromthe Law Ofices of Church & Houff, Ric
Gass, and John Stunp, all representing Westinghouse, were in the courtroomduring this roll call.

Anot her roll call was conducted on Septenber 18, 1995 because, as the court noted, "[T]here has been
some novenent since you were |last here last week." At this tine, OC again stated that it had a third-party
cl ai m agai nst Westi nghouse. On Septenber 20, 1995, the court conducted another roll-call. After reading the

nanmes of all parties sued by the plaintiffs, the court stated, "Third-party claims, Hopeman Brothers and OCF."

Counsel for Porter Hayden responded, "I think Porter-Hayden is the only one keepi ng Wstinghouse in the case."
Counsel for Hopeman Brothers corrected M. Duvall and stated that it still had an active third-party claim
agai nst Westinghouse. The court then stated, "So Westinghouse is still in." The attorney for Westinghouse

responded, "Ckay, Judge."
On Septenber 21, 1995, counsel for Wstinghouse stated that "[t]he only thing | amleft inis the third-
party conplaint by Hopeman in Ginmshaw." Westinghouse apparently filed a motion for want of sufficiency of

process in Novenber 1994 and advi sed Hopeman's counsel that it had no evidence of a summbns being served on it.
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Counsel for Hoperman stated that he would check his records and get back to Westinghouse. On Septenber 25, 1995,
the court conducted yet another roll call. At this tinme, Hopeman dismissed its third-party claim against
Westi nghouse and the court signed the order. The court did not ask OC whether it had a third-party claim
agai nst Westinghouse, but at the end of the roll call for the Ginmshaw case the court asked, "Any parties in
Gimshaw that the Court missed?" OC did not respond.

During trial, OC presented evidence in support of its third-party clai m agai nst Wstinghouse. On
December 13, 1995, during the trial, OC reaffirmed its cross-claim agai nst Wstinghouse, and counsel for
West i nghouse was present in the courtroom At the conclusion of trial, the judge held a hearing on the proposed
jury instructions and verdict sheets. Later, the court circulated the proposed verdict sheets. Wth respect
to the Grinmshaw case, the court recorded on the verdict sheet that only OC had a third-party clai m agai nst
West i nghouse. During the hearing, the court discussed with the parties how to list OC*s claim against
West i nghouse on the verdict sheet. The court noted "there is one additional cross/third-party defendant as to
Onens-Corning Fiberglas that is not common to all of themand that is Westinghouse." Westinghouse's counsel,
M. Loker, was present during that hearing and questioned as to his opinion on the verdict sheet, to which he
did not have a comment. Finally, the court provided all counsel with the final verdict sheets, before

submtting themto the jury, and asked that each counsel ensure that they contained the correct information.

After the jury comenced deliberations and before a verdict was returned, M. Loker wote to the court
on Decenber 21, 1995 stating that, while his office acts as |ocal counsel for Westinghouse, he was principally
involved to protect the interests of two of the other defendants.

In reviewing the transcript of the proceedi ngs where the verdict sheet was
di scussed, it dawned on me that, while [Westinghouse] is listed as a third-
party defendant at the suit of the third-party plaintiff, [OC, in the
Grimshaw case, [OC] in fact never served a third-party conplaint upon
[Westi nghouse]. Also, plaintiffs in the Gimshaw case never filed a direct
cl ai m agai nst [Westinghouse], so it cannot be considered a cross-defendant.

The jury returned a verdict agai nst Wstinghouse. M. Loker wote to the judge agai n extending "sincere
apol ogy for sending you my previous, and now i naccurate, correspondence. Westinghouse has |ocated the third-
party conpl ai nt and summons served by Oaens-Corning Fiberglas in the Ginmshaw case." M. Loker, neverthel ess,
requested that the court remove Wstinghouse fromthe verdict form asserting that OC had numerous opportunities
to assert the existence of its claimagainst Wstinghouse, but remained silent. Counsel for OC also sent a
letter to the court stating that it considered Wstinghouse a third-party defendant. The court then issued its
final order in the case of Ginshaw on March 11, 1996.

One fact is clear, i.e., that with the enornous anount of docunmentation in this case, such confusion
could ari se. The wai ver of legal rights, however, must be a clear, voluntary, and intentional relinquishment
or abandonment. See Holder v. Maaco Enterprises, 644 F.2d 310, 312 (4th Gr. M. 1981); Dahl v. Brunsw ck
Corp., 277 MI. 471, 486 (1976). The facts discussed above indicate that at no point during trial or pretrial
hearings did OC voluntarily or intentionally relinquish its third-party clai magai nst Westinghouse. No order
to dismss was submtted with regard to the third-party clai magai nst Westinghouse, as was done in the case of

Hopeman. The procedure utilized by Hopeman in dismssing its third-party clai magai nst Westinghouse illustrates

that nore than just a statenment was necessary to dismiss a properly served third-party claim
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We reject Westinghouse's argument that OC is equitably estopped from asserting its clai m against
Westi nghouse. 10 Westi nghouse argues that OC is estopped fromasserting a clai munder Maryland | aw because it
had an opportunity and a duty to identify Westinghouse as a third-party defendant, but remained silent.
West i nghouse, however, al so has unclean hands. Westinghouse was served with a third-party conplaint and was
present, at the beginning of trial, when OC affirmed its claimagainst them |In addition, OC stated its claim

agai nst Westinghouse in its pretrial statement, and Westinghouse was |listed on the verdict sheet. The third

el ement of equitable estoppel, therefore, is not net: "to a party who was without know edge or neans of
know edge of the real facts." Westinghouse knew or should have known a claimwas filed against it by OC and
it could have acted to clarify whether that claimwas still valid. Thus, we reject its argument that it should

be excused fromthe claimwthout any discussion or the signing of an order dismissing the claim

OC did not surrender its third-party clai magai nst Wstinghouse; therefore, we affirmthe March 11, 1996
order inplicating Westinghouse as a third-party defendant. Qur conclusion also resolves the issue presented
by the joint appellants. Having reversed the trial court's conclusion that Westinghouse was not subject to
contribution liabilty fromQC, the rest of the court's judgment, counting Westinghouse as a joint tort-feasor,

properly stands.

Vi
DEFAULT JUDGVENT I N GRI MSHAW

Appel l ant/third-party plaintiff Porter Hayden argues that the trial court erred when it entered a
default judgnment in its favor against third-party defendant Babcock & W1 cox Conpany (B&W for contribution but
declined to reduce Grinmshaw s award on a pro rata basis. Ginmshaw settled its claim agai nst B&W when the
parties entered into a Swigert type release. Porter Hayden filed a notion seeking the entry of an order of
defaul t judgnment agai nst B&W On August 30, 1995, pursuant to Mb. RuLe 2-433(a)(3), the court entered a judgnent
by default in favor of Porter Hayden agai nst B&W On March 21, 1996, Porter Hayden filed a nmption to revise
the final judgment in Ginmshaw, pursuant to Mb. RuE 2-535. Porter Hayden contended that the March 11, 1996
final judgnent did not account for the default judgnment on Porter Hayden's claimfor contribution agai nst B&W
Porter Hayden requested the court to reduce the March 11, 1996 judgnment in accordance with B&Ws status as a
joint tort-feasor with a pro rata release. The court granted Porter Hayden's notion to revise on April 15, 1996
and ordered that the March 11, 1996 judgment be revised to account for the default judgment. Nevertheless, the

court did not reduce the judgment agai nst Porter Hayden in consideration of the default.

10 Westinghouse states that there are five elenents of
equi t abl e estoppel : (1) a false representation or conceal nent of
material facts; (2) made with know edge, actual or constructive, of
the facts; (3) to a party who was wi thout know edge or neans of
know edge of the real facts; (4) with the intention that it should be
acted on; (5) and the party to whomit was nade nmust have relied on
or acted on it to his prejudice. To establish estoppel by silence
there nust also be (1) an opportunity to speak; and (2) an obligation
or duty to speak.
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According to the rel ease agreenent entered into between Ginshaw and B&W in order for Porter Hayden
to be entitled to a decrease or pro rata reduction of the damages clainmed by Ginshaw, it nust be adjudicated
that the releasees are joint tort-feasors. MRyLAND Cooe (1957, 1994 Repl. Vol.), Art. 50, § 19 provides:
A rel ease by the injured person of one joint tort-feasor, whether before or
after judgment, does not discharge the other tort-feasors unless the rel ease
so provides; but reduces the claim against the other tort-feasors in the
amount of the consideration paid for the release, or in any amunt or
proportion by which the release provides that the total claim shall be
reduced, if greater than the consideration paid.

At trial, however, it was not established that B&Wwas a joint tort-feasor.

We reject appellants' argunent that the default judgnment should be substituted for an adjudication on
the merits. According to UCATA 816(a), which defines joint tort-feasor, the default judgment does not establish
that B&Wis "jointly or severally liable in tort for the sane injury to [Ginshawj . . . ." See also Loh v.
Safeway Stores, Inc., 47 MI. App. 110 (1980) (when one claimng no liability obtains a release for hinmself from
the injured party, the liability of others is not affected).

The release in the instant case limts plaintiffs' rights of recovery agai nst nonsettling defendants
only in the event that B&Wis an adjudicated joint tort-feasor. A judicial determ nation of liability or non-
liability settles the question of whether a cross-defendant is a joint tort-feasor under the UCATA. In Swigert,
the Court stated, "The act does not specify the test of liability. dearly, sonething short of an actual
judgment will suffice; we think it equally clear that a denial of liability will not." Swgert, 213 Ml. at 619.
In C&K Lord, Inc., 74 MI. App. 68, examining a simlar release, we quoted Allgood v. Mieller, 307 Md. 350, 355
(1986):

For the non[-]settling defendant to get the benefit of the reduction solely

by operation of statutory law, the settling defendant and the non[-]settling

def endant nmust be "persons jointly or severally liable in tort for the same

injury to person or property, whether or not judgnment has been recovered

against all or some of them"
Id. at 74 (citing UCATA 816(a)). W held that the settling defendants were not joint tort-feasors under the
Act because they had been granted sunmary judgnent, and in absence of an express contractual agreenent between
the settling defendants who were not joint tort-feasors under the UCATA and the nonsettling defendant, the
nonsettling defendant was not entitled to a reduction in the jury verdict against it. Id. at 74. See also
Col lier v. Eagle-Picher Industries, Inc., 86 MIl. App. 38 (1991) (judicially determ ned not liable are not joint
tort-feasors under the UCATA). Conpare Swigert, 213 M. 613 (release stated that the rel easee was not admitting
liability, but that the clains recoverable against all other persons would be reduced to the pro rata share
wi t hout regard to whether the rel easee was an adjudicated joint tort-feasor).

In the case sub judice, the trial court l|acked the authority under the rel ease agreenent and the UCATA
to reduce Porter Hayden's pro rata share of the judgnent because it was not established that B&Wwas a j oi nt
tort-feasor. It was proper for the court to enter a final judgnent because there were no remaining cross-
clainms, as default judgment had been entered agai nst B&W Conpare Keene Corp. v. Levin, 330 Md. 287 (1993)
(final judgment may not be entered until cross-claimliability determ ned, because if a cross-defendant is

liable as a joint tort-feasor, there is a right of contribution that may reduce the ambunt of judgnment). Owens-

Corning Fiberglas Corp., 343 Ml. at 530.
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VI
SUBSTANTI AL FACTOR CAUSATI ON OF ANCHOR | N GRI MSHAW

Anchor contends that the trial court erred when it submtted its liability in Ginshaw to the jury even
though Grinshaw failed to prove that asbestos-containing gaskets or packing products sold by Anchor were a
substantial factor in the devel opnent of his mesothelioma. A litigant is entitled to have his theory of the
case presented to the jury if that theory of the case is a correct exposition of the law and there is some
evidence in the case to support it. Sergeant Co. v. Pickett, 285 M. 186, 194 (1979); Rock v. Danly, 98 M.
App. 411, 420 (1993); Ednonds v. Mirphy, 83 Mi. App. 133, 178 n.28 (1990), aff'd 325 Md. 342 (1992). Therefore,
we nust determ ne whether there was any evidence adduced at trial fromwhich a jury could reasonably concl ude
that the products sold by Anchor were a substantial factor in the devel opnent of Ginshaw s nesot heliona.

Det ermi ni ng whether the evidence is legally sufficient to permit a finding of substantial factor
causation is fact specific to each case. Eagle-Picher v. Bal bos, 326 MI. 179, 210 (1992). |In Balbos the Court
of Appeal s stated:

The finding involves the interrel ationship between the use of a defendant*s

product at the work-place and the activities of the plaintiff at the work-

pl ace. This requires understandi ng of the physical characteristics of the

wor kpl ace and of the rel ationship between the activities of the direct users

of the product and the bystander plaintiff. Wthin that context, the factors

to be evaluated include the nature of the product, the frequency of its use,

the proximty, in distance and in tinme, of a plaintiff to the use of a

product, and the regularity of the exposure of that plaintiff to the use of

that product. "In addition, trial courts nust consider the evidence

presented as to nmedi cal causation of the plaintiffs*s particular disease."
Id. (quoting Lockwood v. AC&S, Inc. 744 P.2d 605, 613 (1987). A plaintiff nust show nore than the presence of
asbestos in the workpl ace; he nust prove that he worked in the vicinity of the product*s use. Eckenrod v. GAF
Corp., 544 A 2d 50, 52-53 (1988). A plaintiff nmust present evidence "to show that he inhal ed asbestos fibers
shed by the specific manufacturer*s product.” 1d. The relevant evidence is "the frequency of the use of the
product and the regularity of the plaintiff*s enployment in proximty thereto." Id. This substantial factor
causation test has come to be known as the "proximty, frequency and regularity" test.

Qur review of the record indicates that there was sufficient evidence presented to establish Ginmshaw*s
theory and therefore, that the trial court properly submitted the issue to the jury.11 1t is undisputed that
Gri mshaw was enpl oyed at the Shipyard from 1940 to 1947 and from 1951 to 1979. The parties also agree that
during the course of his enployment, Qinmshaw was exposed to asbestos-contai ning products and was di agnosed with

mesot hel i oma in June 1994 and, as a result, died in January 1995. Ginmshaw and his co-workers testified about

the work environnment and products with which they worked.

1 As long as plaintiff has presented some evi dence to support
his theory of liability, the trial court should submt the issue to
the jury. Then, it is the duty of the jury, as trier of fact, to
wei gh the evidence and determ ne whether the plaintiff has proven by
a preponderance of evidence that the plaintiff has nmesotheliona, he
worked in proximty to the defendant's product, and inhal ed asbestos
fibers fromthe product of a particular defendant. See Armstrong |1,
326 Md. at 1109.
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W liam Hahn, an apprentice, worked with Ginshaw, a machinist, for three to four nonths in 1947. In
1953 or 1954 when Grinmshaw returned to the Shipyard, he and Hahn worked together as ratesetters and shared a
doubl e desk in the machi ne shop until 1969. As a ratesetter, Ginmshaw spent half of his time in the office in
the machi ne shop and half of his tinme on the ships. Hahn testified that when he was working as a ratesetter
from1955 to 1980, he worked around gasket products used by pipefitters or machinists. He also stated that the
pipefitters woul d prepare the gaskets for installation in the shop where Grimshaw s office was. They would use
a drill press converted into a gasket cutter and the dust would come into their office, which was a gl ass
encl osed space with no ceiling.

Hahn also testified that one of the manufacturers or suppliers of the gaskets was Anchor. Anchor
stipulated that its asbestos-containing gaskets and packi ng products contai ned anywhere fromsixty to eight-five
percent asbestos fiber by weight. Finally, Dr. Gabrielson, a medical expert, testified that G i mshaw*s work
either with or around asbestos-containi ng gaskets and packi ng made by Anchor, throughout the entire time that
he was at the Shipyard, was a substantial contributing factor in the devel opment of G i mshaw*s nesot hel i oma.
I'n addition, Anchor*s own expert, Dr. Stanley Fiel, testified under cross-exam nation that exposure to asbestos-
cont ai ni ng gaskets woul d contribute to the dose.

Ginmshaw, therefore, did present evidence with regard to "the interrel ati onship between the use of a
def endant *s product at the work-place and the activities of the plaintiff at the work-place."

Bal bos, 326 MiI. at 210. G inmshaw al so presented evidence of the "nature of the product, the frequency of its
use, the proximty, in distance and in time, of a plaintiff to the use of a product, and the regularity of the
exposure of that plaintiff to the use of that product.” 1d; see also Roehling v. National Gypsum Co. Gold Bond
Bl dg. Products, 786 F.2d 1225, 1228 (4th Cir. Va. 1986) ("The evidence, circunstantial as it may be, need only
establish that [plaintiff] was in the sane vicinity as wi tnesses who can identify the products causing the
asbestos dust that all people in that area, not just the product handlers, inhaled."). Finally, Ginmshaw
provided the expert opinion of Dr. Gabrielson as to the "nedical causation of the plaintiff's particular
di sease."” Balbos, 326 Mi. at 211. Accordingly, the trial court properly submitted the theory of Anchor*s
liability to the jury. It was then incunbent upon the jury to weigh the evidence and determ ne whether
plaintiffs had proven by a preponderance of evidence that Anchor*s products were a substantial factor in causing

G i mshaw*s nesot heli oma, and the jury concluded that it was.12

VI
ANCHOR S DUTY TO WARN | N GRI MSHAW

Appel | ant al so argues that the trial court erred when it submitted the issue of Anchor*s liability in
Ginmshaw to the jury when Grinmshaw failed to produce evidence that Anchor knew or shoul d have known that the

gasket or packing products it sold were defective or unreasonably dangerous. A manufacturer or seller of an

12 Appel l ants take several pages of their brief to raise
contrary evidence to that presented by Ginmshaw. These argunents,
however, go to the weight and credibility of evidence exam ned by the
jury, and not to whether there was sufficient evidence to present the
issue to the jury.
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asbestos-containing product is liable in a failure or duty to warn case if it has "know edge, or by the

application of reasonable, devel oped human skill and foresight should have know edge, of the . . . danger."
Onens-111inois v. Zenobia, 325 M. 420, 437 (1992) (quoting Restatement (Second) of Torts § 402A, Comment j).
The "shoul d have know edge" conponent holds a manufacturer to the know edge of an expert in the field. |Id.

(citing Babylon v. Scruton, 215 M. 299, 304 (1958)).

We are satisfied that Gimshaw presented sufficient evidence with regard to whether Anchor knew or
shoul d have known of the defective nature of its products to allow the issue of Anchor*s liability to be
presented to the jury. Qinmshaw worked at the Shipyard from 1940 to 1947 and from 1951 to 1979. As discussed
supra, part VII, Ginmshaw worked in the machi ne shop where Anchor gaskets were being cut.

At trial, Anchor*s former New Engl and district manager, John D. Call, testified that, prior to 1975,
no war ni ngs acconpani ed Anchor asbestos-containing products. He also testified concerning a letter dated
Novenber 19, 1975 fromthe vice president and general sal es manager of Garlock Packi ng Conpany, A. W M edema.
The letter stated that Raybestos-Manhattan would be including a card with its shipments to Anchor regarding the
hazards of asbestos dust and instructed the district managers to rempbve the cards. On February 2, 1976, M edema
sent another letter stating that another card woul d be issued w thout the Raybestos-Manhattan name, regarding
the hazards of asbestos dust and that those cards should acconpany the shipment of asbestos products. Call
testified that it was possible that during this activity there was a period of tinme when no warnings were put
into the asbestos products shipments. Call also testified that, to his know edge, from 1905 when Anchor first
sol d asbest os-contai ni ng gaskets and packing until the time when Call retired in 1993, no tests or studies were
ever performed by Anchor to determ ne how much dust was created by the use of its gaskets or packing.

Anchor*s claimthat it was unaware of the hazards of asbestos-containing products prior to 1975 was not
consistent with diligence or inspection of its gaskets or packing. Several experts testified on the history
of asbestos and the evol ving awareness of asbestos disease. Dr. Castleman testified as an expert that there
was an awar eness that asbestos products could cause asbestos-related disease or cancer in 1930. He al so
testified that there were several articles published in the 1940's, '50's, and '60's about asbestos, asbestosis,
I ung cancer, and nesot hel i oma in persons exposed to asbestos insulation products. Dr. Castleman testified that,
from a public health standpoint, by the late 1930's, it was known from the published and widely avail able
medi cal and scientific literature that persons exposed to dust rel eased from asbestos insulation products were
at risk for devel opi ng the di sease asbestosis.

Dr. Dement, called by plaintiff as an expert, testified that gaskets and packing were listed by Dr.
Merewet her in a 1930 report as products that contai ned asbestos. Contrary to Anchor*s argument, OSHA did not
exenpt gaskets and packing fromregul ati ons requiring warning |abels. Rather, Dr. Derment testified that, when
OSHA issued its initial warning requirements with regard to asbestos-products, it provided an exenption for
materials that "in some way the fiber is encapsulated, |locked into a product . . . under the anticipated use,
even if it is locked in, if you sawit with a saw and the stuff flies out and you are exposed, then you have
to label it."

A jury coul d reasonably conclude, given the above testinony on the awareness in the industry concerning

t he hazards of asbestos-containing products, that Anchor knew of the hazardous effects of asbestos and failed



to include warnings in its shipnents. There was sufficient evidence to present Ginshaw*s theory of liability

to the jury; therefore, we find no error by the trial court.

I X
OC S MOTI ON FOR JUDGMENT | N GRANSKI

Appel l ant OC contends that the trial court erred in refusing to grant its notion for judgment on
Granski's negligence and strict liability claims. OC contends that it is not liable for Ganski*s househol d

exposure to ashestos fibers because Ganski's injuries were not foreseeable and, therefore, it owed her no duty

to warn. In addition, OC contends that its product was not a substantial contributing factor to Granski's
illness. In determning whether to grant a motion for judgnment, the trial court considers "all evidence and
inferences in the light nost favorable to the party agai nst whomthe notion is made." M. RuE 3-519(b). The

trial court ultimately nust determ ne based on the evidence, if accepted as true, whether the jury could
reasonably find in favor of the plaintiff. Hartford Accident & Indem Co. v. Sherwood Brands, Inc., 111 M.

App. 94, 121 (1996), cert granted, 344 Md. 116 (1996).

A

Granski's claimed exposure to OC s product is fromexposure to asbestos dust on her stepfather's clothes
brought into the home fromthe workpl ace. There have been no appellate cases in Maryland that have specifically
call ed upon us or the Court of Appeals to decide whether a manufacturer has a duty to warn of the dangers of
househol d exposure to asbestos. Qur case |aw, however, makes clear that manufacturers have a duty to warn all
individuals in the foreseeabl e zone of danger. Mran v. Faberge, 273 Ml. 538 (1975). W hold that the dangers
Granski suffered as a result of her exposure to OC s product were not unforeseeable as a matter of |law, and thus
the trial court properly denied appellants' motion for judgment. Wether it was foreseeable to OC that asbestos
wor kers would bring hone asbestos-covered clothes and expose their households to harmis an issue to be
determ ned by the jury.

The Restatenent (Second) of Torts § 388 (1965) has been cited in Maryl and cases as the general principle
of a manufacturer's duty to warn. See Twonbley v. Fuller Brush Co., 221 M. 476 (1960); Katz v. Arundel - Brooks
Concrete Corp., 220 Mi. 200 (1959). Section 388 provides, in part, that a supplier of a product is subject to
liability to "those whomthe supplier should expect to use the chattel . . . or be endangered by its probable
use, for physical harm caused by the use of the chattel in the manner for which and by a person for whose use
it is supplied.” In Miran, the Court of Appeals stated that § 388 can be misleading. Mran, 273 Ml. at 544.
"[Tlhe duty of the manufacturer to warn of |atent dangers inherent in its product goes beyond the precise use
contenpl ated by the producer and extends to all those which are reasonably foreseeable.” Id. at 545 (citing
Spruill v. Boyle-Mdway, Inc., 308 F.2d 79, 83-84 (4th Cir. Va. 1962). Comment k to 8 395 explains that a
foreseeabl e use is one that a manufacturer may reasonably anticipate even though it is a use other than one for
which the product is primarily intended. For exanple, "the maker of a chair . . . may reasonably expect that

somre one will stand on it." Id.
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The Court of Appeals, in Segerman v. Jones, 256 M. 109, 132 (1969), set forth the test of

foreseeability, as stated in MLeod v. Grant County School Dist., 42 Wash.2d 316 (1953). The Court expl ai ned

t hat

the pertinent inquiry is not whether the actual harmwas of a particular kind

whi ch was expectable. Rather, the question is whether the actual harmfell

within a general field of danger which shoul d have been anti ci pat ed.
Id. "It is not necessary that the defendant should have had notice of the particular method in which an
accident would occur, if the possibility of an accident was clear to the ordinarily prudent eye." Moran, 273

Ml. at 552 (citing Palsgraf v. Long Island R Co., 162 N.E. 99 (N Y. 1928). Consequently, "it is not necessary
that the manufacturer foresee the exact manner in which accidents occur.” Id. at 553.

In Moran, the plaintiff sat near a friend who poured Faberge col ogne on a burning candle, causing a
burst of fire to flare out and burn plaintiff. Plaintiff established that the col ogne was highly flammbl e and
thus, inherently dangerous, but that no warning was given. 1d. at 540-41. The Court opined that

it was only necessary that the evidence be sufficient to support the

concl usi on that Faberge, know ng or deemed to know that its Tigress col ogne

was a potentially dangerous flanmmabl e product, could reasonably foresee that

in the environment of its use, such as the home of the Grigsbys, this col ogne

m ght come close enough to a flame to cause an explosion of sufficient

intensity to burn property or injure bystanders, such as [plaintiff].
Id. at 554. The Court held that the evidence was legally sufficient to enable a jury to find that Faberge's
failure to place a warning on its col ogne constituted actionabl e negligence for plaintiff, even though plaintiff
was not the purchaser or user of the product. 1d. Similarly, in the case before us, the evidence supported
the conclusion that OC could reasonably expect that workers would bring honme work clothes covered in asbestos
dust and thereby expose their famlies to harm This is so because OC knew or should have known that its
asbest os-contai ning i nsul ati on product, Kaylo, was a hazardous product. Thus, OC coul d reasonably foresee that
the use of its product, which results in asbestos dust becomi ng airborne and soiling insulators' clothes, may
result in workers wearing their asbestos-covered clothes home and exposing their households to harnms associ at ed
with asbestos dust. It is not necessary that OC foresee the exact manner in which harmcould occur, e.g., that
a Kaylo insulator's famly nenber might be exposed to hazardous asbestos fibers when washing the worker's
clothing. Id.

The evi dence presented, if believed, established that Granski's stepfather worked with the asbestos-
containing insulation product manufactured by OC, under the trade name of Kayl o, between 1955 and 1961. Granski
lived with her stepfather between 1953 and 1963 and was responsible for washing his work clothes. G anski
testified that her stepfather's clothes were very dirty and covered in a whitish-gray dust. Articles were
introduced to prove that OC knew or should have known of the hazards of airborne asbestos fibers released from
Kayl o insulation. The fact that the ultimate harmsuffered was not foreseeable does not preclude liability.
Eagl e- Pi cher, 326 Md. at 197.

Moreover, Dr. Denent testified as an expert that known in the industry since 1930 is the fact that it
is inportant for workers not to bring toxic substances home on their clothing and thereby expose their fanmlies
toit. Dr. Dement stated that workers need to know that their clothes can becone contam nated and expose their
famlies. Asbestos fibers do not biodegrade and coul d cause continuous exposure of asbestos. Finally, Dr. Mrk

concluded that Ganski's exposure to asbestos from her stepfather's work clothes caused her malignant
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mesothelioma. A jury, therefore, could reasonably conclude that Granski's injuries were foreseeable and that
OC had a duty to warn of househol d exposure.

Appel | ant, however, argues that even if OC had a duty to warn Granski, OCs failure to warn was not the
proxi mate cause of her illness. In Maryland, the Court of Appeals recognizes a presunption that persons
exercise ordinary care for their own safety. Balbos, 326 MI. at 228. "The Maryland "“presunption' at a m ni mum
means that jurors are entitled to bring to their deliberations their know edge of the “natural instinct' and
“disposition' of persons to guard thensel ves agai nst danger." 1d. at 229. |In cases in which defendants have
argued that plaintiff would not have heeded a warning, if given, the argument was based on evidence of the
specific plaintiff who was injured. Id. (citing Raney v. Onens-Illinois, Inc., 897 F.2d 94 (2d Cr. N.Y. 1990)
and Skonberg v. Onens Corning Fiberglas Corp., 576 N.E.2d 28 (1st Dist. 1991)). Moreover, even in those cases
in which the argument was presented, defendants were unsuccessful. 1d. In this case, OC has presented no
evi dence that Granski or her stepfather's personalities were such that they would not have heeded proper
war ni ngs if given.

The trial court also properly denied appellant's motion for judgment as a matter of |aw under strict
liability. Maryland adopted the principles of strict liability set out in the ResTATEMENT ( SEcOND) oF Torts § 402A
in Phipps v. General Mdtors Corp., 278 Ml. 337 (1976). Section 402A provides that a seller of a product may
be liable to the user or consumer of its product if sold in a defective condition unreasonably dangerous. The
failure to warn or insufficiency of a warning is considered a defective condition of a product. Bal bos, 326
Ml. 179. In Val k Manufacturing Co. v. Rangaswany, 74 M. App. 304, 317 (1988), rev'd on other ground, 317 M.
185 (1989), we held that bystanders may recover under strict liability when the injuries they suffer are
reasonably foreseeable. As di scussed supra, based on the evidence, a jury could conclude that Ganski's
injuries were foreseeable. Thus, the trial court properly denied the motion for judgnment as a matter of |aw
on strict liability, and the issue of whether OC had a duty to warn of the hazards of househol d exposure was
properly submitted to the jury.

Appel | ant relies on Rohrbaugh v. Onens-Corning Fiberglas Corp., 965 F.2d 844 (1992) in which the court,
appl yi ng Okl ahoma law, held that OC did not have a duty to warn the wife of an insulator who worked wth
asbestos, because she was not a foreseeable user of the product. That case, based on Cklahoma tort |aw
principles, is not relevant to our analysis under Maryland |law. |n Rohrbaugh, the court observed that Cklahoma
law requires that manufacturers have a duty to warn consunmers of potential hazards, but that duty extends only
to the ordinary consuners and users of the product. 1d. at 846. The court then determ ned that the wife of
an insulator was not a foreseeabl e user of the asbestos-containing product. Id.

By contrast, under Maryland |law, the manufacturer has a duty to warn persons in the foreseeable zone
of danger. See Miran, 273 Ml. at 545; see al so Bal bos, 326 MI. 179 (Court recogni zed that manufacturers of
asbest os-contai ni ng products have a duty to warn bystanders). In addition, the court in Rohrbaugh concl uded
that the plaintiffs had not produced any evidence that the defendant knew or should have known of the hazards
associated with its product. 1d. at 847. In the instant case, G anski presented evidence that OC knew or

shoul d have known of the potential danger of asbestos exposure.
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Appel l ant OC al so argues that the trial court should have granted its notion for judgnent because the
evidence introduced at trial was insufficient to establish that OC s Kayl o was a substantial factor in causing
Granski's illness. Specifically, appellant contends that it was not established that Abrams worked at the
Shi pyard when OC manuf actured or distributed asbestos-containing products. The trial court did not abuse its
discretion in denying appellant's motion for judgment based on substantial factor causation, because there was
sufficient evidence presented at trial fromwhich a jury could reasonably conclude that Abrams worked as an
insulator at the Shipyard where Kaylo was used. View ng the evidence in the |light nobst favorable to the non-
nmoving party, the jury could al so reasonably concl ude that the asbestos dust from OC s product was carried into
hi s househol d on his clothes, thereby causing his stepdaughter, Ganski, to inhale the fibers in their household
and | ater devel op nmesot hel i oma.

In order to establish that OC's Kaylo was a substantial factor in causing Granski's illness we [ ook to
the "frequency, proximty and regularity" test set forth in Balbos. 1d. at 210. Abrans testified that he
married Ganski's mother, Rose, in 1953 and lived with Granski and the rest of the famly from 1953 until 1963.
During Abranms's narriage to Rose, he was enployed by five different enployers. From 1955 until 1966, he was
enpl oyed by C& Railroad as a brakeman. Abranms expl ained that during this period he was frequently furl oughed
and woul d work at the Newport News Shipbuilding and Drydock. The furl oughs woul d | ast at |east fifty-nine days.
Al t hough the Shipyard and the social security adm nistration have no record of Abranms working at the Shipyard
bet ween 1955 and 1960, Abrans testified that he worked at the Shipyard during this tine period on U S. navy
vessels, Enterprise and Ranger, as an insulator, covering pipes, and mixing nortar and asbestos. G anski
corroborated Abrans's testinony when she recall ed that her stepfather worked at the C&  Railroad as a brakeman
and "whenever there was a |l ow or |ayoff or whatever, he would go to work at the shipyard."

Abrans was unable to recall the nanmes of the products or people that he worked with aboard the ship
forty years ago. Qher witnesses who worked on the sane vessels, however, testified that OC Kayl o was used and
stored extensively on the Ranger and Enterprise. Charles Lea, who worked on the Ranger as an insul ator, between
1953 and 1968, testified that Kayl o was stored and used on that ship during construction. |In addition, Arthur
Burris worked at the Shipyard between 1955 and 1971 in various positions, including foreman and insul ator.
Burris also testified that Kaylo was used and stored extensively on both ships during construction.

Abrans averred that he would bring honme his work clothes and that G anski was responsible for washing
them Abrans testified that Granski would "pick them up, shake them throw themin the washing nmachine."
Granski remenbered that her stepfather's work clothing was "very dirty" and the dust on themwas "whitish-gray."

Dr. Denment testified that when asbestos is released in the household, it presents a "continuing
exposure" because it is not biodegradable and continues to becone airborne. In Dr. Mark's expert opinion,
Granski's exposures to asbestos from her stepfather's work clothes caused her nmlignant nmesothelioma.
Therefore, in accordance with the guidelines set forth in Bal bos, G anski presented sufficient evidence from

which a jury could reasonably conclude that OC s Kaylo was a substantial factor in causing her injury.
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X
OC S MOTI ON FOR JUDGMENT | N ZUVAS

OC al so argues that the trial court erred in not granting its motion for judgment in the Zumas case,
or inthe alternative, in granting plaintiffs* nmotion for judgment notw thstanding the verdict with respect to
the jury*s liability findings agai nst GAF, Owens-Illinois, and Rapid-Anerican. In reviewing the trial judge's
rulings on these notions, we |ook at the evidence and all reasonable inferences which can be drawn fromit in
the light nost favorable to the non-noving party. Hartford, 111 Md. App. at 121.

At the close of evidence, OC noved for judgment in Zumas on the basis of lack of substantial factor
causation. The court denied the motion, and the jury found that the plaintiff had proven by a preponderance
of evidence that N ck Zumas's exposure to OC s asbestos-containing product was a substantial contributing factor
in the devel opment of his mesothelioma. Wth regard to OC s cross and third-party clainms, the jury concluded
that OC had proven by a preponderance of evidence that Nick Zumas's exposure to the products manufactured by
AW, ACandS, GAF, Hopeman, O, PCC, Rapid, and Wstinghouse was a substantial factor in causing Zumas's injury.

Thereafter, the court granted plaintiff's motion for judgment notw thstanding the verdicts regarding
GAF, O |, Rapid, and Westinghouse. Appellant argues that the evidence adduced at trial against the cross-
defendants by OC was "qualitatively simlar" to the evidence produced by plaintiffs against OC. Thus, argues
appel lant, the trial court should either have granted its motion for judgment or denied plaintiffs' motion for
judgment notwithstanding the verdict.

We first examne the legal sufficiency of the evidence with regard to OC's notion for judgnment. View ng
the evidence in the light nost favorable to plaintiffs, the non-noving party, the testinony of Zumas and his
co-wor ker established that Zumas had "regul ar, frequent and proxinmate" exposure to OC s asbestos-containing
Kayl o product. See Bal bos, 326 M. at 210; see supra, question VII. The evidence established that OC
distributed Kaylo products from 1953 to 1973, and it manufactured Kaylo from 1958 to 1972. O manufactured
Kayl o products from 1948 to 1958.

Zumas worked at the Shipyard from 1955 to 1987 as a machinist. Zumas testified that he worked in every
department where there was a machi ne, including the engine roomand boiler roomon the boat. He spent fifteen
percent to twenty percent of his tinme on the ship. Zumas described that the engine and boiler roomon the ship
"l ooked like [a] snowstormnost [of] the times. You know dust and all kind of stuff flying all over the place."
Zumas further described how the dust would come up onto the deck. Zumms recalled that some of the insulation
he saw was manuf actured by Johns-Manville and Armstrong. Zumas spent the rest of his time in the shops on the
crane repairing brake shoes and broken gears. These shops were located all over the Shipyard.

Zumas' s co-wor ker, Donald Byrnes, also testified. Byrnes worked at the Shipyard from 1956 to 1989 and
knew Zumas "very well." Byrnes was an electrician, and |ike Zumas, he worked in the various shops. Byrnes
testified that he saw Zumas on a daily basis in the machi ne shops or on board the ships. Byrnes recalled that
there were thirty to forty insulators on each of the ships who used products containing asbestos. The products
wer e pi pecovering and bl ocks of asbestos which were applied to the boiler roons. There also was a conpound of
asbestos that would be mixed with water and used as a nmud to cover pipes. Byrnes testified that one of the
manuf acturers of the pipecovering was Kayl o and anot her was Uni bestos by Manville. He also remenbered that the

mud conmpound was manufactured by Armstrong and Manville.
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Byrnes testified that he saw Zumas in the area in which the insulators were working and Kayl o dust was
in the air. According to Byrnes, Kaylo was used at the Shipyard for the first time in the early 1960's and
through the early 1970's. Byrnes stated that Kaylo was al so present in the shops to insul ate steam pi pes, and
it would produce dust in the air when applied. There were very few ti mes when Byrnes saw Zumas that he was not
in acloud of Kaylo dust. "Alnmost all the shops had all types [of] asbestos pipecovering and God knows how ol d
the shipyard is and a lot of that was frayed and damaged and the buildings had a tendency to vibrate which
created dust constantly. You could see it, you know, through the sunlight or lights, ceiling lights."

The evi dence establishes the proximty, frequency, and regularity of Zumms's exposure to the asbestos
products of OC in the ships and at the shops. A jury could reasonably conclude that OC s product was a
substantial factor in causing Zumas's nesothelioms, and thus, the trial court properly denied OC s motion for
j udgnent .

The evi dence produced by OC with regard to its cross-clainms against third-party defendants, however,
did not establish that Zumas was frequently and regularly exposed to the cross-defendants' products, or that
Zumas worked in proximty to their products. In Balbos, the Court stated that "a plaintiff nmust establish nore
than the presence of asbestos in the workplace; he nust prove that he worked in the vicinity of the product's
use." Bal bos, 326 Md. at 211-212 (citing Eckenrod v. GAF Corp., 544 A 2d 50, 52-53 (1988)). In the instant
case, viewing the facts in the light most favorable to third-party plaintiff, OC, the evidence establishes only
that GAF, Rapid, Westinghouse, and O 1 products were generally used in the vast Shipyard.

W liam Hahn worked at the Shipyard and recalled that, when he worked on board the ship, from 1941 to
1943 and from 1946 to 1950, the pi pecovering he saw was manufactured by GAF Ruberoid, Arnmstrong, Kaylo, Pabco,
Manvi |l e, and Uni bestos. Hahn worked as a flanger machinist in the flange mll across the street fromthe
Shi pyard from 1950 to 1955. Then, he went back to the Shipyard in the incentive and nmethods department as a
ratesetter from1955 until 1980. During that time, Hahn testified, he saw the same brand name asbestos products
bei ng used on the ships.

Thus, OC established that the products of the cross-defendants were "generally" found in the vast
Shi pyard and on board on the ships. OC did not establish that Zumas was in the same vicinity as these products.
Therefore, OC could not establish the regularity, frequency, and proximty of Zumas to the cross-defendant's
products. 1d. at 212. To the contrary, plaintiffs established, through the testi nmony of Byrnes, that OC Kayl o
was on the ships and in the shops fromthe early 1960's and that Byrnes saw Zumas working with and around OC s
product, in a cloud of dust, on a daily basis over a period of many years. |t was also established that during
that tinme period OC was the manufacturer of Kaylo.13 According to Bal bos, therefore, OC did not establish that
the cross-defendant's products were a substantial factor in causing Zumas's nesothelioma. The trial court did
not abuse its discretion in granting Zumas's motion for judgment in favor of the cross-defendants
notw t hstandi ng the verdict. B&K Rental & Sales Co. v. Universal Leaf Tobacco Co., 73 MI. App. 530 (1988),

rev'd on other grounds, 319 Mi. 127, aff'd, 84 Ml. App. 103 (1990), rev'd on other grounds, 324 M. 147 (1991).

B Owens-11linois manufactured Kaylo from 1948 to 1958.
Byrnes testified that he saw Kayl o products in the early 1960's, and
thus, his testinony does not establish Zumas's exposure to Oaens-
I1'linois Kayl o product.
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Xl
HOPEMAN' S MOTI ONS | N ZUVAS

Before trial, Hopeman settled all claims with Zumas's estate for a pro tanto release. OC had a cross-
claim for contribution against Hopeman that was pursued to verdict. The jury found Hopeman liable for
contribution to OC. Hoperman noved for judgment at the close of cross-plaintiff OCs case, and at the cl ose of
all the evidence. Hopeman also filed a motion for judgnent notw thstanding the verdict. All notions were
deni ed. Hopeman argues that OC s evidence against it was legally insufficient to satisfy the requirements of
substantial factor causation. View ng the evidence and any reasonable inferences in a |light nost favorable to
the non-moving party, OC, we nmust determ ne whether a jury could reasonably conclude fromthe evidence that OC
is entitled to recover from Hopeman. Collier v. Eagle-Picher, Inc., 86 MI. App. 38 (1991); see al so Janmes v.
General Motors Corp., 74 M. App. 479 (1988) (appellate review of a trial court's grant or denial of a motion
for judgnent requires the sanme standard of evidentiary analysis as the trial court).

In order to establish substantial factor causation, plaintiff nmust present evidence to explain the
proximty, frequency, and regularity of exposure to the product. Balbos, 326 Ml. at 210-11; see supra, question
VI, Hopeman designed, built, and outfitted the quarters on ships during some years pertinent to Zumas's
enmpl oynent at the Shipyard. Hopeman was under contract with the Shipyard beginning in the mddle to late 1930's
until 1956, and again in 1965 until 1980. Therefore, between 1956 and 1965, Hopeman did not work at the
Shi pyard. Zumas was enpl oyed as a machinist at the Shipyard from 1955 until 1987.

Ships at the Shipyard were built in the "ways," and then launched to the wet docks for final
construction. Hopeman performed its activities on ships in the wet docks only. In addition to constructing
furniture and cabinets and assenbling galley equipnent, Hopeman constructed joiner bul kheads (walls) and
ceilings, using certain asbestos-containing panels and steel. Hopeman was not the manufacturer of the panels.
Over twenty percent of Hopeman's total man hours were spent placing, cutting, and fitting the panels. In 1965,
Hopeman i npl emented a programto control dust generated during panel cutting, which it believed was dangerous
to the lungs. Hopeman equi pped all saws used to cut panels with a vacuum attachnent designed to capture dust.
Hopeman also tried to isolate dust by transferring the cutting of panels to a warehouse off the vessel.

Consequently, in order for a jury to conclude that Hopeman was a substantial factor in causing Zumas's
mesot hel i oma, there must be sone evidence that Zumas worked in proximity to the places in which Hopeman was
cutting the asbestos-containing panels. As observed, supra, Hopeman originally would cut the paneling on the
ships in the wet dock and later, sometinme after 1967, began cutting nost of the panels in a warehouse set up
exclusively for the purpose of cutting paneling. At trial, Zumas testified that he worked in every department
in which there was a machi ne, including the engine roomand boiler roomon the ship. He spent fifteen percent
to twenty percent of his tinme on the ship. Zumas described the engine and boiler roomon the ship as I ooking
"like [a] snowstormnost [of] the tinmes. You know dust and all kind of stuff flying all over the place." Zumas
recal l ed that some of the insulation he saw was manufactured by Johns-Manville and Armstrong. Zumas al so wor ked
in the shops on the cranes repairing brake shoes and broken gears.

Donal d Byrnes, Zumas's co-worker, testified that, although Zumas worked primarily in the shops, he would
be sent to other places to do repair work because of his trade. Byrnes stated that he remenbered seei ng Hopeman

wor ki ng in the warehouse and on the ships. In the warehouse they would be "cutting paneling and things of that



- 40 -
nature." Byrnes testified that they would be doing simlar things on the ships. Byrnes was then questioned

as foll ows:

Q Now, were you ever around M. Zumas while he was in the presence of
Hopeman Brothers while they were working?

Yes.
And woul d that be in the warehouse or the ship?
Mostly in the warehouse.

And what would M. Zumas be doing while they were working?

> O >» 0 »

Well, we had a -- they had a small overhead crane, and he m ght be
working on a crane, thought it was an electrical problemor it could
have been an el ectrical problemor maybe a wheel or sonething | oose
or a bearing bad. He would go up, also, like on a blower fan, put
new belts on, the same with the saws. He would probably put a new
belt on and maybe | ubricate or grease them

Later, Byrnes further explained his testimny as follows:

Q Ckay. Now, as a mllwight, M. Zumas didn't fix electrical
equi prent, did he? He didn't do electrical repair, did he?

A It wasn't part of his job description, no.

Q That was sonet hing you di d?

A That is right.

Q . . Now M. Zumas didn't repair -- you indicated that he didn't
repai r hand-held equi pment; is that correct?

A That is correct.

Q So, he wouldn't have repaired a circular saw |ike the one that M.
Candon showed you this norning?
No, that was done in nunmber 7 toolroom

| believe it was your testinmony that M. Zumas was in -- had

occasion to be in Hopeman's warehouse fixing an exhaust fan. Was
that your testinony?

A Yes.

Q He woul d have to go and adjust the belt or replace the belt?

A Uh- huh.

Q Woul d that type of activity take nore than an hour, sir?

A No.

Byrnes's testinony, other evidence, and reasonabl e inferences drawn therefrom viewed in the |ight nost
favorable to OC, establishes that Zumas worked for an hour on at |east one occasion in the warehouse in which
Hopeman cut paneling and asbestos dust was airborne. Byrnes's testi nmobny addresses Zumas's proxinmty to Hopeman,
but does not establish the frequency or regularity factors set out in Balbos. There is no other evidence that
establ i shes Zumms's exposure to Hopeman in the warehouse.

As far as Zumas's exposure to Hopeman's cutting of panels on board ships in the wet dock area, there
is no direct evidence that Zumas worked in proximty, regularity, or frequency to Hopeman's operations. Zumas
testified that he would pass through the quarters to get to his work area, but he did not work inside the
quarters.

The wi tnesses who testified established that Hopeman woul d cut asbestos-containing panels, thereby

creating dust, but their testinony did not establish that Zumas was in the proximty of Hopeman on the ships
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or even on the sane shi ps on whi ch Hopeman was wor ki ng. Byrnes did not specify the ships on which Zumas wor ked
or whether they were in the wet docks on which Hopeman worked. Ginmshaw testified that he had experience
wor ki ng around Hoperman in 1940 and 1943. That tinme period, however, was before Zumas was working at the
Shi pyard. W Iliam James also testified that he was a pipefitter at the Shipyard in 1957 until 1987. Janmes
recal l ed that Hopeman created dust when it cut and installed paneling in the deckhouse. According to Janes,
other trades, such as machinists, sheet metal workers, and pipefitters would be in the area when this occurred.
McCaffery testified in his case that he worked as a sheet netal worker between 1968 and 1970. He renmenbers that
Hopeman was at the Shipyard during that time, but could not recall whether Hopeman was cutting in an isolated
area or using vacuuns. There was al so no evidence that McCaffery and Zumas were on the same ship. Balonis also
testified in his own case and stated that he worked for Hopeman in 1947 and 1948, ten years before Zumas began
wor ki ng at the Shipyard. His testinony provides no |ink between Hopeman and Zunss.

In addition, the instant case is distinguishable fromthe cases relied on by OC to support its assertion
that circunstantial evidence in the instant case establishes that Hopeman was a substantial factor in causing
Zumas's illness. In Onens-Corning Fiberglas v. Garrett, 343 MI. 300, the Court concluded that the evi dence was
legal ly sufficient under the "frequency, regularity and proxinmty" test to present the issue to the jury of
whether O 1 Kaylo was a substantial factor in causing WIIliam Hohman's nesothelioma. In Garrett, Hohman died
prior to trial and, therefore, was unable to testify. 1d. Instead, co-workers testified that Kayl o was used
at the Conoco facility during the period of time when Hohman was enployed. Id. at 528. One of Hohman's co-
workers testified that Hohman was in the boiler house at Continental in the 1950's and 1960's and was around
when the dust was generated fromthe pipecovering. He further stated that "Hohman was there on every job that
was even done at Continental Gl . . . he had to be on every job in that boiler room" 1d. at 529. Finally,
a doctor testified that the cause of Hohnman's death was from asbestos. 1d.

Appel l ee OC al so relies on ACandS, Inc. v. Godwin, 340 Md. 334 (1995). In ACandS, the evidence showed
that one of the plaintiffs worked for over twenty years outside the buil ding where asbestos was continually
bei ng removed and reapplied to the furnaces. |In addition, that plaintiff was required to enter the building
five to six tinmes a day. 1d. at 352. Another injured worker in the case did pipecovering work for twelve to
fourteen nonths. 1d. at 355. It was al so established that one of the pipecovering products used at that tine
was Uni bestos. 1d. Oher plaintiffs worked on a blast furnace for a shift of twelve hours in a twenty-four
hour period, seven days a week for six consecutive weeks. 1d. at 356. The Court held in all these cases that
t he evidence established the "frequency, regularity, and proximty" of the plaintiffs' exposure to the asbestos-
cont ai ni ng product.

In the case at bar, however, there is no evidence that Zumas worked in the sane area as Hopeman except
in the warehouse, and that was for at nost an hour. In Bal bos, the Court recognized that the size of the
wor kpl ace is also a factor to be considered. 1d. at 211. |In Balbos, the Court stated that "a plaintiff nust
establish more than the presence of asbestos in the workplace; he nmust prove that he worked in the vicinity of
the product's use." 1d. Simlarly, in Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 1156 (4th Gr. M. 1986),
the court stated:

[W hen one considers the size of a workplace such as Key Hi ghway Shipyard,
the nere proof that the plaintiff and a certain asbestos product are at the
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sanme shipyard at the sanme time, without nore, does not prove exposure to that
product .

As stated in Bal bos, there nust be an understanding of the workplace. In the instant case, we have | earned that
the workplace was a Shipyard with several different unattached work areas and several construction areas for
different ships and for different stages of ship construction. The facts, unlike the facts in Garrett or

ACandS, do not establish Zumas's proximty, frequency, or regularity of exposure.

JUDGMVENTS OF THE CIRCU T COURT FOR BALTIMORE CITY
AFFI RVED | N PART AND REVERSED | N PART; JUDGVENT
AGAI NST HOPEMAN BROTHERS | S REVERSED; CASE
REMANDED FOR THE ENTRY OF JUDGVENTS CONSI STENT

W TH TH' S OPI NI ON.

COSTS TO BE PAI D ONE- HALF BY APPELLANTS AND ONE-
HALF BY APPELLEES.



